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AN UNFINISHED STORY OF MINORITY RIGHTS A@f

Patrick Thornberry

Introduction

Contemporary interest in identity and ethnicity throughout a range of scholarly disci-
plines parallels the concern of international law. The *philosophical’ interest has been con-
ditioned by political and legal ‘events' and in turn has the capacity to shape them. Threads
in the great tapestry of ‘events’ involve the dismantling of communism in Eastern Europe
and the former Soviet Union, accelerated processes of globalisation, the development of
an international civil society particularly in the fields of environment and human rights,
and the emergence of indigenous peoples’ and other subaltern movements. Liberals, com-
munitarians and republicans,! cultural relativists and agnostics,? idealists, hegemonists,
merchants of astonishment,? sentimentalists,* postmodemnists and religious fundamen-
talists have all devoted attention in recent years to ethnic and nationality questions.
Some of the ferment has infused the staid institutions of law and government; most of
those who deal therein with minority issues are involved or should be in ‘a hermeneuti-
cal process mediated by international documents”. It is tolerably clear that international
law has been subjected to a considerable process of ethnicity-sensitisation, particularly in
the course of the last decade.® As philosophers have turned their attention to identity and
sell-determination in a battle of the books, organisations have moved. some with all the
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For a spectrum of *philosophy’, see: W. Kymlicka (ed.) (1995) The Rights of Minority Cultures,
Onford University Press. The term ‘Republicans’ is employed in: P. Pettit (1997) Republicanism:
A Theory of Freedom and Government, Oxford University Press.

A distinction made by Makau wa Mutua (2000) 'Politics and Human Rights: An Essential
Symbiosis', in: M. Byers (ed.) The Role of Law in International Polities, Oxford University Press, pp.
149-75.

C. Geertz (2000) Available Light, Princeton University Press—he means anthropologists.

The implied reference is 1o that ‘sentimental education’ which Richard Rorty urges as a non-foun-
dationalist basis of human rights: ‘Human Rights, Rationality and Sentimentality’, in: 5. Shute
and S. Hurley (eds.) On Human Rights: The Oxford Amnesty Lectures 1993.

W. Barbieri (1999) ‘Group Rights and the Muslim Diaspora”, 21 Human Rights Quarterly, pp. 907-
26,913,

P. Thomberry (1999) ‘In the Strongroom of Vocabulary', in: P. Cumper and S. Wheatley (eds.)
Minority Rights in the ‘New’ Europe, The Hague: Martinus Nijhell Publishers, pp. 1-14.
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inertia at their command, to shake out texts on the table. The world of _.:_E._nu Tights texts
is opulent, while categories of resistance 1o their implementation are legion and the texts
aper tigers.”

= W_Mﬂmﬂwnﬁﬂw nﬂﬁsm is a short guide through the babble of 3532__03_. _ﬁn._.:aw?m,
Within this compass it is possible to catalogue only the main legal 'events', a little ﬁ_um
losophy’ and a few reflections. We pick out the leading .w#o_wuw 2,& Eu ropean texts only,
suggesting what they mean and what they import, bearing in mind .52 9@ is a person-
al reading with which others will differ. Within the canon of human :wr.ﬁ. minority rights
raise difficult issues. It is relatively easy—give or take a few »ngﬂo_u&omﬁm;iﬁ agree that
torture is wrong and interpretation of anti-torture laws is directed 1o the Question a._ how
to stop the torturers plying their trade.® Minority rights are :o.,zrn that, but raise issues
about the kind of society we have and want, the principles 17_._& do or should animate
it and the means by which we should achieve it, keeping in mind that means canrnot
always be detached [rom ends. . _ _

It is not accurate (o suggest that the ‘underpinnings’ of _Eauw, rights are the Em.,:.aq
only controversy;!° that the texts are lucid. Such philosophical m_,moamﬁ as there is infis-
es the texts, adding to interpretive complexities. We discuss the international law ”cnnx.
ground and context; the spectrum of instrumentsand processes; four key te Xs: two m_%.
al' and two emanating from the Council of Europe, with the _osmmuq., analysis reserved 1o
the Framework Convention for the Protection of National Zﬁo_._imm_ The leading ques-
tions raised by the texts are then set out, with intimations of possible answers, The paint
of doing it this way is that while general principles can be ﬂ.ﬁ_._.un_nu from the panoply of
texts, the application of a human rights instrument starts with that text and may or nay
not subsume principles [rom elsewhere.

International Law: Comings and Goings

Minority rights have a long if ambivalent history in European international law. In H..sm
twentieth century, the League of Nations protected particular groups _._..qo_._m:# wﬁ.ﬁmo
{nstruments, covering the States of Eastern and Central Europe!! and even Iraq'? with a

7 f human rights ‘performance’ are made in: P. Alston and J. Crawford (eds.)
wﬁuﬂnﬂw_yﬂz Human W&Emn._.__.nnq Monitoring, Cambridge: Qﬁuﬂnmn Csina_:...mnmm_

® [ use the term ‘global to indicate geographical scope: L am aware of the distinction between the sn_.n_._
ly global' and ‘the universal. Readers will decide whether the texts underlined contain ‘universa
principles, timeless truths or simply the latest historical consequences. Foran elaboration _o—_;.x dis-
tinction see T, Asad (1997) 'On Tonure, or Cruel, Inhuman and Degrading Treatment', in: . A.
Wilson (ed.) Human Rights, Culture and Context, London and Chicago: Pluto Press, pp. 111-33,128.

% Asad, supra: 1 do not attribute this view to the author.

10 Barbieri, supra.

'\ The States M..n_ territories covered were Austria, Poland (including Upper Silesia), the Serb-Croat-
Slovene State, Czechoslovakia, Bulgaria, Romania, Hungary, Greece, the Free City of Dmnzig,
the Aaland Islands, Albania, Estonia, Lithuania, Latvia, Turkey and the Memel. ; .

12 |raq made a Declaration to the Council of the League of Nations on becoming independent in
1932,
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carpet of treaties or declarations to the League Council for the benefit of ‘racial, religious
or linguistic’ minorities. The system described but did not define minorities. A limit on
the authority of States to define at will is implied in the Permanent Court of International
Justice’s observation on the Greco-Bulgarian Convention of 1919 that: ‘The existence of
communities is a question of fact; it is not a question of law ..."!3 What this means is that
‘minority’ carries an autonomous meaning in international law, and claims by States that
they have no minorities will be judged on the facts in the light of international standards.
The minority regime collapsed with the League itsell. In 1945, the ‘new world order’
embodied in the UN Charter and later in the Universal Declaration of Human Rights
(UDHR), omitted reference to minority rights, focusing instead on individual rights cou-
pled with a principle of nondiscrimination. Critical reaction to the League experience was
tinted with the wisdom of hindsight and dyed with a new philosophical individualism
which superficially opposed individuals 1o groups.

The political version of Occam’s Razor which excised minorities from the corpus of
international law never completed its cut. The setting up of the UN Sub-Commission on
the Prevention of Discrimination and the Protection of Minorities in the 1940s,'* and the
drafting of Article 27 of the Covenant on Civil and Political Rights (ICCPR) were point-
ers to an eventual re-emergence of minority rights on the international agenda. In Europe,
bilateral and domestic law arrangements provided codes of minority rights; the European
Convention on Human Rights (ECHR) included ‘association with a national minerity’
among prohibited grounds of discrimination. In the UN era, international law gradually
moved in the direction of greater complexity, supplementing the simple notion of *rights
for all without discrimination’. The founding concepts of the ‘age of rights''* have been
‘stretched’ to recognise the specific claims of refugees, migrant workers, children, women,
indigenous peoples, adherents of religions, the stateless and myriad other groups through
dedicated international instruments. ¢

Principles of nondiserimination are still axiomatic, but function in the context of a
widening range of rights specifically addressed to multiple human groups. In line with
the American heritage, early UN era human rights were potentially coenducive 1o a melt-
ing-pot of cultures. The total effect of the newer prescriptions is an increased validation
of diversity as opposed to sameness; integration as opposed to assimilation of groups;
lightness, quickness and multiplicity of communities as the heaviness of state-building
lifts off and nations redefine themselves in pluralist terms.

A Range of Instruments and Mechanisms

Intemational organisations have now delivered up basic principles on minority rights
which enshrine respect for the complexities of human community and resistance to the

3 P.C.L]. Series B, No. 17, 31 July 1930, 19, 21, 22 and 33,

'* Now the Sub-Commission on the Promotion and Protection of Human Rights.

'3 N. Bobbio (1996) The Age of Rights, London: Polity Press.

18 For a snapshot, see: I. Brownlie (1992) Basic Documents on Human Rights, Oxford: Clarendon
Press, 3% edition.
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50 DIVERSITY IN ACTION - PART 1

notion that States are single communities in all important senses. Apart from the ICCPR,
most other texts were drafted in late 1980s and in the 1990s, responding at various speeds
1o the recrudescence of ethnic consciotisness in Eastern Europe and elsewhere. At the
level of the United Nations, Article 27 of the ICCPR continues to function as the miri-
mum global treaty standard, and the most important non-treaty text specifically devoted
to minority rights is the UN Declaration on the Rights of Persons Belonging to Natioral
or Ethnic, Religious and Linguistic Minorities.!” The application of this instrument is ncw
in the hands of a Working Group of the UN Sub-Commission on the Promotion and
Protection of Human Rights.

A the specifically European level, the ‘politically binding’ instruments of the CSCE
(now OSCE) contained the earliest set of specific principles in European space. The brozd-
est spectrum of minority Tights in the OSCE canon is provided by the Document of the
Copenhagen Meeting of the Human Dimension 1990; the OSCE created the office of the
High Commissioner on National Minorities in 1992.18 The Council of the Baltic Sea States
followed this by establishing the post of CBSS Commissioner on Democratic Institutions
and Human Rights including the Rights of Persans Belonging to National Minorities in
1994. The Council of Europe has produced two treaties which incorporate the term ‘minor-
ity": the Charter on Regional or Minority Languages, 1992, and the Framework Conventon
for the Protection of National Minorities in 1995, The former is pro-minority languages
ad cultural diversity, not explicitly pro-minority rights; the lauter is claimed by the Council
of Europe 1o be the first multilateral treaty of its kind. Non-treaty standards [rom the
Council of Europe may also be brought into consideration—notably Recommendaiion
1201 (1993) of the Parliamentary Assembly,' a document which gained an additional
‘force” in being part of ‘admission requirements’ to the Council of Europe in the cas of
some States. 2

n addition to these, the Central European Initiative produced an instrument in 1964
as did the Commonwealth of Independent States (C15).22 The CEl text is strong on the
international character of minority rights—Tssues concerning ... minorities are malers
of legitimate international concern and ... do not constitute exclusively an internal cffair
of the respective State”.2? 1t is however restrictive on citizenship, the preamble asserting
that ‘the protection of national minorities concerns only citizens of the respective Sate'
this is coupled with a definition in Article 1 referring to members of minorities as ‘nadon-
als of the State’. CEl States also recognise the treatment of the Roma as a human rights

17 General Assembly resolution 47/133. 18 December 1992,

18 The setting up of the office of High Commissioner on National Minorities (HCNM) at the Helsinki
Meeting in 1992 is of major sign ificance to the development of minority rights. A selection of
his speeches and recommendations may be obtained from the OSCE site on the internet.

19 See generally, P. Thomberry and M. Amor Martin Estebanez (1994) The Council of Europe and
Mingrities, Strasbourg: Council of Europe.

0 E. Benoit-Rohmer (1996) The Minority Question in Europe: Texts and Commentary, Strashoutg;
Council of Europe Publishing.

1 Text on CEl website: r:vs__is.i_nnﬁgra@:—*uon&_:nﬂ,
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issue, ﬁiammﬁm measures to preserve and develop Roma identity and facilita ir soci

integration.2* The CIS text describes minorities Pw both citizens Hzn ?«MWM,MMMWMMMMHH_

. En aaEEnE is flawed in purporting to restrict some rights in the name of ‘national le :
islation’, 2% and by insisting that minorities fulfil unspecified ‘obligations’ to the State msﬂmm
of Eastern and Central Europe have also concluded a range of bilateral treaties E_,a n.wnn.
larations among themselves, wholly or partially devoted to minority rights.2* Some of
these have the effect of transforming ‘soft law" into legally binding standards to be applied

J.&_En States. The Dayton Agreemeni2” and the Stability Pact for South-East Europe also
incarporate minority rights standards.™

The European Union has not developed an instrument on minority rights, but treaty ref-.

erences (o culture and education, to European cultural and linguistic diversi inei
ples further reflected in Article 22 of the m:ﬂvﬁ_._ Charter on mcﬂcnﬂwﬂﬂ” _M.MWM”M _u_.._n..m_n_
E.:ﬁ EU Summit at Nice are significant.?® Europe Agreements', and ‘Association }mﬁo”wn:_m_
with potential members effectively enshrine minority rights. The European Bureau for Lesser
Used _.aszmnm largely financed by the European Commission, watches over the autochtho-
nous _ﬁmc.ﬁ_n heritage of EU members. Despite the limited attertion given to minority ques-
tions within the EU, one writer summarises the EU approach as insisting:

5,2. msm. mEovm.u: minority nations must be recognised as legilimate groups
within their respective societies, and must be accorded group rights ... (whereas)
in Western Europe, within the EU, minority nations have self-evidently not been
protected through the granting of group rights.”

) ,:ﬁﬂm is now a wealth of texts relevant to the concerns of minorities in contemporary
wﬁn_._:»__onm_ law. For pedagogical purposes they can be classified into instruments of
:s&mnﬂs.._ﬂnn_. hurnan rights (for all persons), and ‘dilferentiated” texts (or parts there-
of) for minorities in particular. The United Nations has acted on the concerns expressed
at the time of the Universal Declaration of Human Rights in 1948—when the mﬂnnl
Assembly declared that the UN could not remain indifferent to the fate of minoritics;™
other international organisations have also taken up the ery. .

# Article 7.
% 3
>E£nmo. and 8. Such restrictions contradict the basic principle that in the ev
o Mmﬁinn_._ intenational and domestic law, the former prevails.
e: A, Bloed and P. van Dijk (eds.) (1999} Protection of Minorit
; ty Rights through Bilateral Treatics:
& w._ﬂaﬂnﬂ nﬂ. _n.n ntral and Eastern Europe, The Hague: Kluwer Law International. ﬂ
. Mertus (1999) "The Dayton Peace Accords: Lessons from the Past and fo ¢’ in:
N Wheatley and Cumper, pp. 261-83. an forthe Fugure.
o Cologne, 10 June 1999; text at: hitp/fwwi.seerecon.org/KeyDocuments/
.—m_, ﬂuwﬁ z.pn__._ manu.._nn.u (1996) International Organisations and Minority Protection in Europe
__.M Abo: Abo Akademi University, Part 111, and various references in: P. Alston, M. mEEn..
m.__Ianznﬁﬁaaw:_,oom.u.._._._amcn:im::ﬁamxa.cx—oaCEEGE%RF

»
A. Biscoe (1999 i inority Nations', in:
e %nm_nm ) ‘The European Union and Minority Nations', in: Wheatley and Cumper, supra,,

ent of conllict
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Key International Texts

The brunt of the analysis below relates to the differentiated minority rights instruments.

For comparison, a short account of the European Convention on Human Rightsis includ-

ed: the attraction of that Convention for minority rights activists lies mostly in its imple-

mentation mechanism, based on individual applications to the (former Commission and)
Court of Human Rights alleging violation of the provisions. In passing, it may be observed
that while *individualisation’ of implementation mechanisms plays an important role in
securing human rights, mechanisms with a systemic and preventive focus also have their
place. While an adverse finding by the European Court of Human Rights is intended ‘0
deter, the judgment is still only a reaction to a violation which may have given rise 1©
uncompensable harm to individuals. UN treaties tend to combine overview reporting pro-
cedures with procedures for individual claims; European instruments usually detach these
functions in practice if not in theory. The focus on legal interventions should not lead us
to underestimate ‘diplomatic’ approaches to conllict prevention and redress, the pote1-
tial of intercultural and multicultural education, and the benefits of a complementarity of
approaches in attempls to resolve particular cases.

Article 27 of the International Covenant of Civil and Political Rights ICCPR

The ICCPR's implementing body, the Human Rights Committee, has been exe rcised by
this brief, weight-bearing article on many occasions:

In those States in which ethnic, religious or linguistic minorities exist, persons
belonging to such minorities shall not be denied the right, in community with the
other members of their group, to enjoy their own culture, to profess and practice
their own religion, or to use their own language.”?

The right to identity represents in many ways the essence of the case for minorities
within the corpus of human rights. The elements of that identity can be ethnic, religicus
or linguistic, or more than one in combination. Article 27 appears tentative in its affirma-
tions. The opening phrase ‘In those States in which ... minorities exist’ almost invies
States to declare that they have no minorities., but only France has recorded an ‘official
statement to that effect, declaring that ‘Anticle 27 is not applicable so far as the Frerch
Republic is concerned'. 33 Following this example, reservations and declarations on Atticle

3 Cf. Article 30 of the Convention on the Rights of the Child, which adapts Article 27 to provide
for rights of minority and indigenous children. ;

3 Human Rights Status of International Instruments (1987) New York: United Nations, pp. 35. The
Federal Republic of Germany has interpreied the declaration by France (ibid., 88) to mean that
the Constitution of the French Republic already fully guarantees the individual rights protect-
ed by Article 27", France as reaffirmed this pesition on many eccasions. For its reiteration belore
a European human rights body, see the European Commission Against Racism and Intolerance
‘(ECRI), Second Report on France, Council of Europe Doc. CRI (2000) 31, Adopted 10 December
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30 of the UN Convention on the Rights of the Child have been made upon signature
confirmed on ratification by France, Venezuela, and upon signature by Turkey.*

However, according to General Comment No. 23 of the Human Rights Committee:**
The existence of an ethnic, religious or linguistic minority in a given State party ... requires
to be established by objective criteria’.*® In the language of the General Comment and fol-
lowing the line in Greco-Bulgarian case of the PClJ (supra) ‘existence’ ‘does not depend
upon a decision by (a) State party ...".*" Article 27 does not contain a definition of ‘minor-
ity and the General Comment does not offer one. In Ballantyne, Davidson and McIntyre v.
Canada,®® a majority of the Committee decided that members of the majority Angloph-
one community in Canada could not be considered as a minority even when they were a
minority in a Province (Quebec): Article 27 ‘refers to minorities in States; this refers ..
to ratifying States ... the minorities ... are minorities within such a State, and not minori-
ties within any Province'.3* Other Members of the Committee dissented.* Confining the
meaning of ‘minority’ to exclude members of a majority in a minority situation in provinces
or autonomous areas distances the approach of the Committce from that found in some
of the ‘European’ texts. ™!

Minority rights have been ‘admitted’ into the contemporary canon of human rights as
rights of individuals, not as “collective’ or ‘group’ rights. The terms are ambiguous and
conceal two truisms: that ‘the individual’ is an abstraction as much as 'the group', and that
all rights are ‘collective’ in that they apply to a class of persons.*? Of the contested con-
ceptions, we should distinguish between collective rights of individuals in vinue of belong-
ing to or being perceived as member of a particular group (collective as adjective); and
rights of a ‘collective’—a corporate conception implying rights for the group as such,
against the world and even against its ‘members’,

Article 27 clearly eschews the corporate conception: rights are for: “persons belonging
1o ... minorities’. There is no indication as to how membership (‘belonging) is to be
defined. In Lovelace v. Canada,*® the Human Rights Committee stated. in relation 10 a

1999, ‘Observations’ on the report by the French authorities realfirm the validity of France's
‘Republican principles’.
* UN Doc. CRC/C/2 (22 August 1991) 10, 16, 17.
3 26 April 1994.
General Comment, para. 5.2.
3 Paragraph 5.2,
¥ UN Doc. CCPR/C/47/D/359/1989 and 385/1989/Rev.1 (31 March 1993).
Paragraph 11.2.
Individual opinion by Mrs. Elizabeth Evaut, co-signed by Messrs. Ando, Bruni Celli and
Dimitrijevic, 23. ’
For example, Recommendation 1201 (1993) of the Parliamentary Assembly of the Council of
Europe (Article 1) defines ‘national minority’ to include groups ‘smaller in number than the rest
of the population of that State or of a region of that State”,
Barbieri, pp. 916-18.
Human Rights Commiuee (1985) Selected Declsions Under the Opdonal Protocol (2nd to 16th ses-
sions), UN Dec. CCPR/C/OP/1, 10 (admissibility); 37 (interlocutary decision); 83 (views of the
Human Rights Committee).
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woman denied membership in the Tobique Band of Indians through marriage to a non-
* Indian, that: ‘Persons who are born and brought up on a reserve, who have kept ties with
their community and wish to maintain these ties must normally be considered as belong-
ing to that minority ...". The general ‘membership’ criteria Lo be extracted from this lacon-
ic statement are those of fact, intention or desire: the use of ‘normally’ indicates that these
may not always be decisive. So while a certain threshold weight may be accorded to 'self-
definition as a member of a minority’, that criterion is not absolute. Article 27 exhibits a
further collective dimension in that members of minorities ‘enjoy the rights in commu-
nity with the other members of their group”. The Human Rights Committee has also indi-
cated that in the enjoyment of rights under Article 27, the right of individuals to partici-
pate in aspects of community life may be restricted, but only if the restricting legislation
reflects the legitimate aim of minority group survival and well-being, and the restriction
on the right of an individual is not disproportionate to that aim.**

Following Lovelace, the Human Rights Committee stated in Kitok v. Siveden,¥* that ‘a
restriction upon the right of an individual member of a minority must be shown to have
a reasonable and objective justification and to be necessary for the continued viability and
wellare of the minority as a whole'. The significance of this is that, despite the 'individu-
alist’ phrasing of Article 27, continued group existence and character is assumed to have
value in itself, a factor which may be ‘weighed" against the desires of individuals.

If the principle of survival of minority cultures and religions in the [ace of assimila-
tionist pressures is to have meaning, States should take measures to the extent necessary
to ensure that the disadvantages of minority status do not result in the denial of the right.
Protective State action will be required for as long as minority status persists. Article 27
does not specify the modalities of action to be taken. The General Comment on Article
27 insists on the positive nature of the Article despite its negative language, and on its
*horizontal’ effect*®;

Positive measures of protection are ... required not only against the acts of the State
party itself, whether through its legislative, judicial or administrative authorities,
but also against the acts of other persons within the State party.*’

Finally, we may note that within the confines of the ICCPR, minority rights are served
by the ensemble of other articles, some of which impact intimately on questions of iden-
tity. In cases where for one reason or another Article 27 may not be applied, the Human
Rights Committee has been creative in its utilisation of other articles to secure ends anal-
ogous to those of Article 27.*® The message is that human rights strategies need not be
narrowly focused: the full text is there to be quarried for relevant principles, atticle by
article, and interpreted as a whole.

* Lovelace, paragraph 17.

43 UN Doe, CCPR/C/3¥/D/197/19835; Views of the Committee adopted on 27 July 1988,

46 Where the State is held responsible for violations of rights by other individuals, not just by the
State authorities.

47 Paragraph 6.1.

8 UN Doc. CCPR/C/60/D/549/1993, Views of the Committee adopted on 29 July 1997.
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tne vy Minonty Rights Declaration®®

H :w_z-,.a»:_ mEﬁEE..S_ (the UNDM) was adopted by the consensus of the UN General
> H” m_ =“ En..m. Despite the paragraph in its preamble claiming ‘inspiration’ from Article
+ e Leclaration represents a [resh start and is not simply an ‘expansion’ of the ICCPR.
The text took some fourteen years to emerge from the bowels of the UN, in which time ide
clogical and political _H.@ms,m__._o:m had changed enormously. The Declaration was the cz.w
ﬂwﬁ“_ﬂ& J nw_unmnu which by 1992 had already begun 1o reveal their dark side in the for-
vn goslavia and the _o_._dn.q Cm.mx. The dralters were obviously aware of distinctions
tween individual and collective rights. Rights are consistently for ‘persons belonging to'
munerities. On the other hand, Anticle 1.1. of he Declaration transcends the SzE_?nm_ wm.ﬁ.w
ing of Article 27 and explicitly describes identity and existence as fundamental 259_“..3 [
wa_”vm. The ow.__mun“.o: _.M protect existence and identity is set out as mandatory °
_, A meagre diet ol rights is set out in article 2, which begi i laci
shall not _un denied the right' of Article 27 with the ﬁau:m.nzﬂwﬂnw_“hw‘ Mmrﬁaﬁﬂﬂum .:_“n
Hﬁ:u__ limitations of Article 27 have not prevented the Human Rights nu:.___a_:an :d:.”
declaring that ‘positive measures of protection are ... required'.*® The explicitly positive
_mvamnr. o».. the Declaration removes some intellectual doubts about the mnnnﬁﬂzc:g_
fommunity’s reception of minority rights: the Article 27 formulae suggests a kind of
aggrieved hospitality was at work, ! but not a welcome. The Declaration makes an im o?
lant n_mnn Mure from Article 27 in its wide-ranging specification of participation rj :W..W.
a_a.o_._a_ rights 'to participate effectively in cultural, rel igious, social, economic nnm_n ub-
lic ___qn_ : man the 1m_: to participate effectively in decisions affecting them. Znﬁ_a:__wm ol
?Enﬁmm_.mu remain ::mﬂaama. but the development of mediating organisations to [acil-
_E__o _u.un_nﬁﬁdg is legitimate since the article sets out a right to establish and maintain
minority associations. The own associations right is supplemented by rights 10 establish
m_wa maintain free and peaceful contacts including "contacts across [rontiers with citizens
o a,_._n_.ﬁ .m.&mm to .s_do,s._.in_w (the members of minorities) are related by national or eth-
MM,.:M_HM.“_.H_ _omﬁ _.Emﬂ_:_u.mn an..m.»n_.n_n 3 provides for the exercise of rights individually
2 ectively—in case ‘decide’ igi
nn..mna - nmﬂ&won e W_ﬂ.w»w”_.oﬁ_n be tempted to ‘decide’ that culture, religion,
€ measures set out in the qualified language of Article 4 confront importa
Manm_._““w_ life and should, by analogy with measures in the _Enguzo:u_vmof.“mﬂmﬁ_ﬂ _.._U_M
i e, nmzhﬂn and targeted as clearly as possible towards meeting the obligations
cognised ...." > Mandatory language exiends to members of minorities the promise that

—

-
M.Hﬂu Hﬂﬁﬂﬂ:ﬂ”ﬂﬂﬂhnﬂﬂm E_rn second is in draft only) are: P. Thornberry (1995) ‘The UN
tsol ... Minorities: Background, Analysls, Observations, and a :
: . X 3 ; n Updarte',
M._mo.”. _ur_mdﬂm and A. nou.nm {eds.) Untversal Minority Rights, London and Abo: Minority ﬂmrﬂ
& }v an wo Akademi University, pp. 13-76; A. Eide, Commentary to the Declaration ... A
% orking Paper, UN Doc. E/CN.4/Sub.2/AC.5/2000/WP.1.
A UN DOn CCPR/CR2 1/Rev.1/Add.5, paragraph 6.1.
Barbieri, pp. 910.
1 See General Comment No. 3 of the Committee on Economic, Social and Cultural Ri i
ted ‘The Nature of States Parties Obligations’, in UN Doc. m:.:nmzh 43. FASR
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they may ‘fully and effectively exercise all their human rights without diserimination and
on a basis of equality. Measures are not defined, but the term is appropriate to cover both
legislative and non-legislative measures.?* Article 4.2. indicates that States must facilitate
the expression and development of minority culture, traditions and customs, etc., ‘eXcept
where specific practices are in violation of national law and international standards.’ The
qualification is necessary and meets an objection sometimes placed against mincrities and
indigenous peoples: that group traditions may incorporate practices inconsistert with
human rights.

The provisions on learning and instruction in mother tongue are qualified and ambigu-
ous. The intended contrast in the references to ‘learning’ and ‘instruction’ is betweenlearn-
ing through the medium of one's own language, and being taught the rudiments sf that
language. The words in the text convey this contrast only in dim fashion. The philo-
sophical' point of Article 4—expressed in its fourth paragraph—is to promote sell-knowl-
edge on the part of minorities, and their awareness of the wider world, while infcrming
society at large of the cultural and other contributions of minorities to the naticn as a
whole. Accordingly, the culture, history, traditions, etc., of minority groups should be
the subject of positive valuations and not of the kind of distorted representations which
produce low sell-esteem in the groups and negative stereotypes in the wider communi-
ty. Reciprocally, minority doctrines of ethnic exclusiveness are discouraged.

Article B sets minority rights in their universal context and 'balances’ their exercise
with the rights of others, implying that measures for minorities are generally compatible
with equality, though this also suggests that they should not be pushed too far to the detri-
ment of others. Article 8.4. connects with the fear of some States that minority righ's may
lead to sell-determination. To the extent that a secessionist ‘threat’ exists, it must be in
virtue of other principles of international law, and this applies equally to the converse
argument that the Declaration ‘protects' territorial integrity from valid claims to self-deter-
mination. The Declaration has nothing to say about self-determination. The Gzneral
Comment on Article 27 goes to great pains to eliminate any ‘confusion’ between the two
rights, and notes in analogous fashion to the Declaration that: ‘enjoyment of the rights to
which Article 27 relates does not prejudice the sovereignty and teritorial integrily of a
State party’.** Article 9 points to contributions from the United Nations to the realisation
of the purposes of the text. The language is such as to implicate all the relevant organs of
the UN system. The follow-up to the Declaration proceeded slowly. The Commission on
Human Rights adopted, on 3 March 1995, resolution 1995/24 authorising the Sub-
Commission to establish a Working Group on Minorities. The Working Group met for
the sixth time in 2000, and now enjoys an ‘indefinite’ mandate 33

3 CI Article 1.
* General Comment, paragraph 3.2. See also paragraphs 2 and 3.1.

% The background to the establishment of the Working Group and its mandate are set out in Report
of the Fifth Session, UN Doc. E/CN.4/5ub.2/1999/21, 24 June 1999,

AN UNFINISHED STORY OF MINORITY RIGHTS

IFuropean Instruments

Virtually all European States (however we define ‘Europe’) are parties to the main _:Z
uman rights treaties, or have joined in the consensus which validates the UN Declaration.
noted, the standards of the OSCE were “first in line' to meet the challenge of the melt-
4own of communism in Eurcpe, on democracy and rule of law questions as well as human
ghts, minorities, environment—the manifold forms of human security. The OSCE
: ‘vnu_..nmaa Document is important primarily as a commitment made by States re-vali-
ting minority rights in the new ordo rerum. It represents an early contemporary
odification’ of minority rights in Europe, setting out the essential standards of group
recognition, promotion of culture, participation, etc., recognising also the positive con-
tribution of autonomy te the resolution of ethnic conflicts. The Copenhagen document
influenced the drafting of the UN Declaration and subsequent exercises in setting stan-
dards at the Council of Europe and elsewhere. The OSCE continues to develop minority
tights through the instrumentalisation of Copenhagen principles and the work of the
HCNM. Attempts have also been made under the aegis of the HCNM to consolidate minor-
ity rights principles in the fields of education, language and participation.* .
. The major treaty-promoting human rights organisation in Europe is the Council of
%" Europe, dedicated to the holy trinity of human rights, democracy and the Rule of _-ns_.
The Furopean Convention on Human Rights of 1950 remains the organisation’s ‘flagship®.
The text deals only with human rights for all persons and not minority rights; it is in our
' terminology ‘undifferentiated', although Article 14 forbids discrimination on the grounds
of ‘association with a national minority". The ECHR underpins many rights which, while
they concern ‘all persons’, have particular relevance to minorities. Accordingly, the
Convention's focus on pluralist democracy,? nondiscrimination, respect for private life,
family life and ways of life,® the attention paid to issues of human dignity,* and the pro-
tection offered to [reedom of expression,* freedom of association,S! and profession of
religion,® all offer vital safeguards to minority groups while not formally visualising
minorities through its ‘optic".

% The reference here is to three sets of recommendations on minerity rights prepared by the
Foundation on Inter-Ethnic Relations under the guidance of the HCNM: the Hague
Recommendations regarding the Education Rights of National Minorities 1996; the Oslo
Recommendations on the Linguistic Rights of National Minorities 1998; and the Lund
Recommendations on the Elfective Participation of National Minorities in Public Life 1999.

3 Among many cases, see: Soclalist Party and Others v.Turkey, 20/1997/804/1007, Judgment of 25
May 1998.

~ % G.andE. v. Norway, Application Nos. 9278/81 and 9415/81, D.R. 35 (1983), pp. 30-45.

# Assenov and Others v. Bulgaria, Application No. 24760/94, Judgment of 28 October 1998.

% Again, ina plethora of case law, see Arslan v, Turkey, Application No. 23462/94, Judgment of 8
July 1999, Judgments on twelve other cases with similar facts were issued against Turkey on the
same day.

' Stankov and United Macedonian Association ‘ILINDEN' v.Bulgaria, Application Nos. 29221/93 and
29225/95, admissibility decision 29 June 1998.

“2 Serif v. Greece, Application No. 38178/97, Judgment of 14 December 1999.
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There is evidence that, like undifferentiated instruments at the global level, the ECHR
is undergoing gradual ‘sensitisation’ to minority questions in a number of fields, althaugh
doubts remain as to whether the bodies of the ECHR always treat *ethnic’ issues with
sulficient gravitas.®> The prospects for an ‘opening out’ of the Convention to minority
issues are enhanced by the adoption of Protocol 12 on nondiscrimination in general.®*

The Charter for Regional or Minerity Languages of the Council of Europe

The Charter for Regional or Minority Languages is the first treaty essay by the Council of
Europe in the field of minorities.5* Although it has ‘minority’ in the title and operative
articles, it is not per se an instrument on minority rights. The Charter works for the benefit
of speakers of minority languages. As the Explanatory Report makes clear:

The Charter sets out Lo protect and promote regional or minority languages, nct
linguistic minorities. For this reason emphasis is placed on the cultural dimension
and the use of a regional or minority language in all the aspects of the life of i
speakers. The Charter does not establish any individual or collective rights for thz
speakers ... Nevertheless, the obligations of the parties with regard to the status cf
these languages and the domestic legislation which will have to be introduced in
compliance with the Charter will have an obvious effect on the situation of the com-
munities concerned ....%

Its validation of these languages contributes to the Council of Europe’s overall con-
ception of a diversified and culturally pluralist Europe where lesser used languages have
enhanced capacity for survival and llourishing. The Charter adopts a ‘menu’ approach to
State undertakings in the area of minority languages. Positively, this allows [or [lexible
accommeodation to particular circumstances and is less potentially confrontational than a
platform of strongly asserted group rights. The limitation is the perceptible dilution (infra,

53 See, for example: Buckley v. UK, Judgment of 25 September 1996.

& Protocol No. 12 was adopted by the Committee of Ministers of the Council of Europe 01 26
June 2000, and will be opened for signature by member States on 4 Novernber 2000; entryinto
force requires ten ratifications. Whereas Article 14 of the ECHR forbids diserimination in rela-
tion only to the rights set out in the Convention, Protocol 12 provides that ‘enjoyment o  any
right sct forth by law shall be secured without discrimination ..." (present author's emphasis). The
Explanatory Report to the Protocol states (paragraph 24) that "while ... positive obligationscan-
not be excluded altogether, the prime objective of Anticle 1 (of the Protocol) is to embody aneg-
ative obligation for the parties: the obligalion not to discriminate against individuals’, The R:port
also observes (paragraph 29) that the word ‘law’ in 'set forth by law” ‘may also cover interna-
tional law, but this does not mean that this provision entails jurisdiction for the European Court
of Human Rights to examine compliance with rules of law in other international instruments’.

82 Opened for signature on 5 November 1992; in force 1 March 1998. At the time of writing, the
Charter has been ratified by nine States: Croatia, Finland, Germany, Hungary, Liechtensteir, the
Netherlands, Norway, Sweden and Switzerland.

% Ibid., paragraph 11.
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concluding lecture) of State obligations through the range of options offered to States.
The Charter should not therefore be understood as proposing a complete alternative to
standard minority rights but as a project to foster the creation of detailed national regimes
for the support of minority languages with points of guidance Lo States which concen-
trate and highlight essential areas of action.

The supervision mechanism is essentially a reporting procedure through a Committee
of Experts. The major normative limitation is its focus on the ‘traditional' languages of
Europe and not on the newer arrivals. Migrants are, however, a part of European society,
and the Charter’s focus on languages traditionally used may alienate. In conceptual terms
there are possibilities of ‘slippage’ between the ‘traditional’ and the ‘new’. Conceptions of
languages of European ‘tradition’ to be saleguarded are subject to change: further explo-
ration of this point by the Committee of Experts over the life of the instrument will be
welcome. However, de minimis, the Romany language is covered by key provisions.

The stance of the Charter is broadly comparable with that of minority rights texts, in
that it seeks an improving relationship between the ‘public’ and ‘official’ languages, and
the living languages of European minorities. While some States remain resolutely opposed
to minority rights, ratification of the Charter may represent an avenue to realise some
minority rights objectives. From its own perspective, the Charter goes beyond other instru-
ments in interlacing the ‘public’ space with a complex of language requirements. lts flexi-
bility is capable of meeting the resource constraints on human rights programmes, though
it is important that the application of the Charter should not be unduly ‘minimalist’,
Perhaps the principal concern for civil society is that the Charter should be worked through
in as transparent a manner as possible and not be perceived as only ‘intergovernmental—
the relative lack of NGO input into the dralting may be accounted as a loss.5”

The Framework Convention for the Protection of National Minorities®

In the draflting of the ECHR, unavailing suggestions were made for the adoption of a
specific provision on minority rights; more recently the Council of Europe laboured in
vain to produce and additional minority rights (and even cultural rights) protocol to the
ECHR.® The lack of a binding "differentiated’ instrument in the Council of Europe was
remedied in 1995, when the Framework Convention was opened for signature by the
Committee of Ministers. The Convention distils, elaborates, applies—and possibly
dilutes—propositions in OSCE and UN texts. The present chapter concentrates on some
of the principles therein which give the Convention its particular colour. The strength of
the Framewark Convention lies in its character as a binding treaty backed up by a stand-
ing implementation mechanism.

87 Crmie-Grotic and Bucci, ‘The View of the Authors of the Charter', in: Implementazizn,
 The text was opened for signature by the Committee of Ministers of the Courcil of Europe on
1 February 1998, entering into force in 1 February 1998, At the time of writing thirty-one States
have ratified the Convention. More than half of these States have submitted their initial repons.

® Benoit-Rohmer, op.cit

pp. 76-77,77.
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i) A Framework

The incorporation of the notion of a ‘framewerk’ into the title of a legally binding
Convention has attracted critical comment, to the general effect that the terminology rep-
resents the softening of an otherwise ‘hard law’ treaty.”® The nature of State obligation
takes colour from two paragraphs in the preamble, the first of which expresses the reso-
lution of the signatories ‘to define the principles to be respected and the obligations which
flow from them, in order to ensure ... the effective protection of national minorities .. el
and the second, describing the signatories as ‘Being determined to implement the princi-
ples set out in this Framework Convention through national legislation and approprate
government policies’.” One author considers that the framework’ idea ‘seems to impose
upon States only an obligation to endeavour to put ... vague and imprecise descriptions
of rights into effect’,’® which, along with other ‘defects’, renders the Convention ‘almost
worthless'.’*

This last remark assumes too much. All human rights instruments are in essence o3en
and developmental, only imprecisely dispositive of disagreements, so that the task of dis-
covering meanings in the human rights canon is a constant in the work of the imple-
menting ‘treaty-bodies’. Irrespective of the precise form, it should not be forgotten hat
the Convention creates obligations in international law; it cannot be treated as somehow
less binding on account of its structure.”™ The Explanatory Report on the Convention
observes that it ‘contains mostly programme-type provisions setting out objectives which
the parties undertake to pursue’, and that the provisions ‘will not be directly appl icable’,™®
However, certain provisions of the Framework Convention look appropriate for ‘direct
application’, including articles which ‘track’ or ‘parallel’ obligations under the ECAR;
Article 3 would also be a strong candidate. Some States appear to have committed them-
selves to a programme of ‘direct application’,”

10 sirong language emanated rom the Parliamentary Assembly of the Council of Europe in heir

overall assessment that the Convention ‘is weakly worded' and ‘formulates a number of vague-

ly defined objectives and principles, the observation of which will be an obligation of the :on-
tracting States but not a right which individuals may invoke. lts implementation machinery is
feeble and there is a danger that, in fact, the monitoring procedure will be left entirely togov-

emments —Recommendation 1255 (1995), text adopted by the Assembly on 31 January 1395,

12™ preambular paragraph.

13™ preambular paragraph.

™ G, Gilbert (1999) ‘Minority Rights under the Council of Eurepe’, in: P, Cumper and 5. Wheatley

(eds.) Minority Rights in the ‘New" Europe’, The Hague: Martinus Nijholf Publishers, pp. 33-70,

at 63.

Ibid. For more nuanced views, see the same author’s ‘The Council of Europe and Minorily Rights’

(1996) 18 Human Rights Quarterly, pp. 160-89.

73 See A. Spiliopoulou-Akermark (1997) Justifications of Minority Pratection In Inteational Law,
Uppsala: lustus Forlag, pp. 229, n. 114. Note also her remark that ‘the contracting partiescan-
not avoid the legal implementation of a treaty by calling it *framework Convention™ ot “con-
vention specilying prineiple™ —Ibid., pp. 227.

¢ Explanatory Report, paragraph 11.

7
T

o o=

T

r

AN UNFINISHED STORY OF MINORITY RIGHTS 61

ii) National Minorities

Section | makes important points on the integration of minority rights with human rights
more explicitly than in UN texts, restating the UN and OSCE principles of freedom of
choice of every person belonging to a national minority to be treated as such without dis-
advantage,™ and the individual as well as communal exercise of the rights.” The
Explanatory Report offers the opinion that 'no collective rights of minorities are envis-
aged"% and that ‘choice of belonging’ ‘does not imply a right for an individual to choose
arbitrarily to belong to any national minerity. The individual's subjective choice is insep-
arably linked to objective criteria relevant to the person's identity’.®! There is no explicit
reference in the Convention to State denial of the existence of minorities.

Despite the relative openness of the text, a number of States have provided restrictive
definitions of minorities,* while others are more generous, addressing the existence of
minorities as a factual situation.®? In cases of exemption of noncitizens from the ‘nation-
al minority’, the objection of the Russian Federation, which considers that no State ‘is
entitled to include unilaterally in reservations or declarations ... a definition of the term
‘national minority’* is noteworthy. Further,

... attempts to exclude from the scope of the ... Convention ... persons who per-
manently reside in the territory of State parties ... and previously had a citizenship

but have been arbitrarily deprived of it, contradict the purpose of the ... Convention
83

The Russian declaration raises an issue of the validity of the various readings of the
term ‘national minority’, particularly the narrower versions. The statement is close to
claiming that the restrictions ratione personae contradict, in the language of the Vienna
Convention on the Law of Treaties—the ‘object and purpose * of the Cor:vention.® Such
objections raise delicate legal issues on the application of the treaty betwezn objector and
reserving States.®” The Human Rights Committee olfers the helpful advice in such situa-

:n... living within their respective territories they shall apply the Framework Corvention ... unless
_ra:. domestic legal systems provide for broader protection of rights of persons belonging to nation-
al minorities .. ."—treaty in force 6 May 1996, text in: A, Bloed and P. van Dijk (eds.! (1999) Protection
of Minority Rights through Bilateral Treaties, The Hague: Kluwer Law [nternationa., pp. 370-75,

™ Article 3.1.

Article 3.2,

Paragraph 31,

Paragraph 35,

EH ;
See, for example, the statements on signature/ratification and initial reports of Estonia, Denmark,

Germany and Slovenia.

Finland, Inltial Report, 5.

- Declaration made on ratification, 21 August 1998—Couneil of Eurvpe Information, 21 January 2000.
Ibid,

% Article 19 (¢).
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tions that ‘an obj ection to a reservation made by States may provide some guidance ... _,_n
... interpretation as to ... compatibility with the object and purpose ..." of the treaty in
question.®®

iii) Culture and its Limitations , s
The preamble to the Convention refers to respecting the nE..:.n..n&EE,.. elc., Enzs_.w.c_
each person and to creating conditions for the expression of this identity. _,z..n_.n_a p_B.ur.nm
that identity may have multiple aspects, so that the nuances of expressing an_._ﬂ.w wi
vary with the person, According to Article 5.1., the parties _.:,&n q_"u_ﬂ to promote t mnoﬂ.
ditions necessary for persons belonging to minorities ‘to maintain and n_nd.n_o_u. &n: cul-
ture, and to preserve the essential elements of their identity, namely their -o:.@w:. f:..
guage, traditions and cultural heritage” The reference to ‘essential mn.amss of Em__._an._,._ﬁ
appears to be a narrower formulation than that in the UNDM, ,.._:wn_._ m..m.nsrm, simly o
‘identity’.®® The Explanatory Report comments that ‘reference to ,:m&z.onm is not an
endorsement or acceptance of practices which are contrary to :2.5:2 law or intzma-
tional standards. Traditional practices remain subject (o limitations arising from the require-
blic order’.*®
Bnmﬂ_._omﬂwﬂéz_&. the limits of cultural expression in the Convention are narrowet than
elsewhere. The UNDM implies—in careful language—that cultural practices must not
violate international human rights standards and national law. The w%o,:. would n___oi
wider scope for restrictive national legislation.®! 1n this maaz_.nn..—rm provisions of .k._i_n_m
10 of the Convention become relevant—allowing only for _E,._Ssczm_. etc., ‘which are
provided for in international legal instruments’, in particular the ECHR. : The Convenlion
also recognises that culture and identities are Ecﬁvw :.,_S.;mr m:..v_oﬁzm.ﬁ_._.._j m_._.nr as
‘express, preserve and develop’. There is no question within its terms of ‘locking in" minori-
ties 1o an unchangeable corpus of traditional lifestyles and practices before u.._gi_._om access
{0 the norms of international law—this coheres with the case law of the ICCPR.

iv) Language and Education . .
For many minority groups, the provisions on language and education represent core SSUes.
Language and education are at the centre of ancient »sn_. :._E.wmq: exercises in minority
rights. The Convention's provisions are replete with .a,:m__.mna : .;_2_, chiefl innovation m
to introduce the concept of a minority ‘area’, within the (indeterminate but _vas...:m:

boundaries of which some minority rights are enhanced #° Article 10 recognises the right

8 General Comment No. 24 (52), CCPR/C/21/Rev.1/Add.6, 11 November 1994, paragraph 17.

® Article 1.1

% Paragraph 44.

9 See Mﬂ”_ﬁqﬁ in the report of Slovakia on ‘value modification” in relation to Roma through edu-
cation: Initial Report, p. 27.

92 See: Jacobs and White, ch. 19—'Limitations’.

% [Imari Lansman v. Finland, Views of the Commitee in UN Doc. A/50/40, pp. 66-T6.
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to use a minority language freely and without interference, in public or in private, ‘per-
fecting’ the freedom of expression set out in Articles 7 and 9.%

Paragraph 2 of Article 10 is directed towards the possibility of using minority lan-
guages in dealings with administrative authorities. Not all relations with public authori-
ties are dealt with: the reference is 1o ‘administrative authorities', though ‘the latter must
be broadly interpreted’ (the Explanatory Report specifically mentions Ombudsmen).®” The
‘area’ where the right applies is one inhabited by minority members ‘traditionally or in
substantial numbers'. For the right to be activated. there must be a request and the minor-
ity request should correspond '1o a real need'. I this is the case, the parties are only com-
mitted to the thin obligation ‘to endeavour to ensure, as far as possible, the conditions
which would make it possible’ to use the minority language in relations with adminis-
trative authorities.

The provision imports a lexicon of qualifiers: traditional or substantial inhabitation,
real need, and the various vocabularies of possibility, before the right is activated. The
right struggles to escape, gripped even more tightly by the Explanatory Repert which sug-
gests that the existence of a real need “is (o be assessed by the State on the basis of objec-
tive criteria’,*® and that the financial resources of the State must alsa be taken into con-
sideration in applying the article. The issue of need can hardly be in the exclusive domain
of the State—simply to be ‘assessed’ by State agencies. If need is subject to "objective cri-
teria’, as the Report suggests, the question of a minority input to the assessment cannot
be discounted.”® The ‘good-faith’ provisions of Article 2 are also relevant. In as [ar as
resources are concermed, all human rights consume resources—even the elimination of
olficial torture requires education (re-education) and training for aberrant officials, as well
as continuous vigilance against recurrence.

The first paragraph of Article 11 sets out a right to use names in the minority language
‘and the right to official recognition of them, according to modalities provide for in their
legal system’. This is [ollowed by the right to display minority language ‘signs, inscrip-
tions and other information of a private nature visible to the public’;'™ and the second
‘minority area’ provision,'®! whereby the State 'shall endeavour' ‘to display traditional
local names, street names and other topographical indications intended for the public also
in the minority language ..."."2 According to the Explanatory Report, the first paragraph

® Paragraph 3 of Article 10—which provides a right to be informed of reasons for arrest, ets., —
adds little or nothing to the body of minority rights. The paragraph is satisfied by proceecings
in the language understood by a person arrested, etc., not necessarily a minority language.
Compare Articles 5 and 6 ECHR, and Anticle 9 of the Charter on Regional or M:nority Languzges.

" Report, paragraph 64.

% Paragraph 65.

% Article 15 supports this view.

19 paragraph 2.

' In this case dependent on being ‘traditionally inhabited by substantial nuzbers' of persons
belonging to minorities—unlike Article 10.2., inhabitation and numbers are c:mulative recsire-
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of Article 11, providing for official recognition of minority names, uso.._._m wwﬁmn# to be _MEM..
scribed into the alphabet of the official language in &m: u#osn:n.ﬂoq_._u.. Rel v_.:“w z._.nmg
ly on Article 11, the OSCE Oslo Recommendations interpret this ..E.ERBN.: _o ..__,m "
additionally that the phonetic rendering ‘must be mn_,ﬁ in accordance with M w~ wsuwnom.
system and tradition of the national minority'.!* This will be the case Bhww m e et
ity linguistic system sits uncasily with the forms of the official language. :»ﬂmﬂnﬁn:
of the Explanatory Report also states that Article :,n...sa that persons .Ha 0 -
forced to change their names—perhaps under policies wﬁ forced assimilation—s 5
have the right to revert to them. It must be m_.ﬁmom& that in such cases any costs incurre
in securing a reversion will fall on the authorities and not on _§m victims. -
The question of minority language signs visible to the w:w__m draws En comme .M__ om
the Explanatory Report that the right does not prevent the Enuﬁ_n_ca vﬂuw require .m._oz
the official language in addition to the minority _nsmcu.wﬁ Asa v.»ﬂ.rm. umoﬁﬂmﬁ .
this cannot be right. While particular issues may be raised §nm_, _.Wg_ t _..:.. ﬁmw._ %su_, _O=
signs using offensive language, these can be addressed by speci hc State | nm_m : m..cm-
the other hand, many private signs (the name of a house, a poster in &n iﬂn mos. a it
ible to the public’, and there are clearly cases where there is 1o nn_,._m.m:_.u.‘u e .a.nw.n :.“ n_ﬂ.m,
in adding the official or other language. Some States w%ﬂ:nm on this unﬁn._s.n_.:m_ ¢ o
the freedom to display is not subject to restriction. 107 Different issues n"a ”.H:wm v_...._ mn. i
graph 3, where the question is the public allocation of street names, etc., Il there _m..”_ cent
demand. In this case, it is appropriate that the official or State _w.:.@”m_wn enters the tqu
tion. What is ‘sufficient’ will vary with the case;'®* questions of s_m..gn_w o_.._wm qﬁ.m_ﬁ.:ﬂm
language components of any signage will also .on, raised.! _ Erasing Hz.o:_.w. ocaowmn“.w M_
through changing names of towns, villages and historical sites can be part of a pr
assimilation against the will of a minority.

: y [ the Framework Convention ... and

103 paragraph 68. See also R. Hoffman (1999)°A wﬁo_..ﬁ_o:o. !
w.uﬂmw_._wucn_mc: 1o the Protection of Minority Languages., in: Implementation of the m__-%nn:
Charter for Reglonal or Minority Languages, Strasbourg: Council of Europe, pp. 21-24, 25,

104 Oslo Recommendation 1 and Explanatory Report. _

1035 This applies for example to non-Slovak female suffixes. .:,E..m_ the _,aam_ﬁ Ea..am.n m__ a mw”.o 1m
other than Slovak nationality is written without the grammatical ending of m_oé__m. eclination -
in the event of various requests to that effect; Initial Report of Slovakla, 23. This is a questio
relating 1o ‘linguistic systems’.

196 paragraph 69. - ”

107 See, rt of Finland, 22; Report of Hungary, 39. . ) e

o8 W.Eﬂ? En_.._.ﬁﬁa place names in Estonian, unless an exception is Yjustified historically _Im_n.ﬁzz.
50: Finland adopts the lowest percentage rule for a minority population in a municipa ;....h. to
Emmﬂ bilingual signage rules—8% minority inhabitation—as well as un__ mﬁhﬂ“ﬁ»ﬂ“ﬂg umm

inhabitants speak the other official language—Report, 22-23; ia opts fo
Hﬂ.h“ﬂlﬂ.ﬂﬂn” _..um. wﬂgﬂxw also operates a 20% minority .ﬂz_nanE E“n for §nm.mﬁ3u|=2
. app jority i f members of a national minor-
rt, 24; Ukraine appears Lo require a majority in locality o ]

”M_uenwnmon 26, UK %nﬁ. are generally permissive and devalve 1o local bodies (in .7anrnuﬂ

Ireland, adding a language implicates the agreement of 'the occupiers of 2 mﬁnﬂ.u..lmn_ﬂﬂ_:_. :

109 Among reporting States, Denmark uniquely raises the issue of road safety for bilingual signs.
Report, 37.

AN UNFINISHED STORY OF MINORITY RIGHTS 63

Article 12 provides that parties ‘shall, where appropriate, take measures in the fields
ol education and research to [oster knowledge of the culture, history, language and reli-
gion of their national minerities and of the majority’, This is the Framework Convention’s
account of ‘intercultural education’. Analogous provisions are found in the human rights
canon.'! The aim, in the words of the Explanatory Report is to ‘create a climate of toler-
ance and dialogue’.!!! Provisions on intercultural education require balancing with pro-
visions to strengthen the minority’s sense of itself. Accordingly, the Convention makes
provision in Article 13 for the setting up private educational establishments, and leamn-
ing minority languages—Anticle 14. Apart from the general right "to learn his or her minor-
ity language',!*? the parties shall endeavour to ensure, in minerity ‘areas’ and within the
framework of their education systems, that minorities *have adequate opportunities for
being taught the minority language or for receiving instruction in this language’, without
prejudice to leamning or teaching in the official language.!!?

The education provisions look tentative and ambiguous. The draconian statement in
Article 13.2. that the right to set up private institutions ‘shall not entail any financial oblig-
ation’ for the parties may be incorrect for many practical situations. As the Explanatory
Report notes in respect of para. 1, the principle of nondiscrimination enters the equation
when considering minority education.'™ It can be argued that, in conformity with this
principle, when States subsidise the education of some groups, they would be obliged to
consider subsidising others.!!* The wording of the language learning provisions appears
to visualise (a) being taught the minority language as any language; or (b) being taught
through the medium of the minority language’. In which case, like its equivalent in the
UNDM, it is inexpertly drafted, since the provision for learning through the minority lan-
guage comes across as a vague injunction concerning ‘instruction’. Assuming that alter-
natives (a) and (b) are indicated, there appears to be no obligation to support education
through the medium of a minority language. The Explanatory Report observes in para-

110 See, for example: Article 4 of the UNDM, paragraph 34 of the OSCE Copenhagen Document
and Articles 27 and 31 of ILO Convention No, 169 on Indigenous and Tribal Peoples.

I Paragraph 71.

112 Aricle 14.1.

13 Article 14.2. and 14.3. The Explanatory Report (paragraph 78) observes that ‘knowledge of the
official language is a factor of social cohesion and integration’.

14 Paragraph 72. For recent experience of the UN Human Rights Committee, see Waldiman v.Carada,
UN Doc. CCPR/C/67/D/694/1996, Views of the Committee on 3 November 1999; and Tadman
etal. v. Canada, UN Doc. CCPR/C/67T/TVB16/1998, Views of the Commitiee on 29 October 1999,

'3 Here, the Hague Recommendations make two pertinent points: (i) the setting up of private
schools should not be inhibited by unduly burdensome regulations (Recommendation 9); (ii)
minority education institutions (or promoters) are entitled to seek funding from the State or
elsewhere (Recommendation 10). A number of States report that they subsidise private minor-
ity education—Czech Republic, Report, 35-36; Denmark, Report, 40; Hungary, Report, 120-22;

Slovakia, Report, 29; UK, Report, 32. For a broad review, see: Report on the Linguistic Rights of

Persons belonging to National Minorities in the OSCE Area (1999) The Hague: OSCE High
Commissioner on National Minorities.
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graph 77 that there is nothing to prevent a mspﬁmaa implementing (a) and (b), pethaps
edium of bilingual instruction.
_Em_.ﬁmnwhmﬂgo: of the ﬁnmwﬁ::g seems to be that minority and official r:mf%w
stand opposed; that capabilities in one diminish the standards of _.w.n other. The Fague
Recommendations attempt to countermand this perception by suggestinga mn—.__naa where-
by being comfortable in the minority language leads to n.o:mm.nann jn mastering the State
language. The Hague approach is partly grounded in an interpretation of m.mn m.;a,nio%
Convention, but reaches out to ‘relevant international norms' interpreted in the light of
educational research.!7 The Framework Convention makes no comment on levels of edu-
cation. Nor does it comment on the drafting of curricula which particularly no_,,mnn:
minorities—including the general curriculum to the extent that minority cultures are ‘rep-
resented * therein. However, the participation provisions of .Pﬂn—n. 15 suggest, de minimis,
that minorities should have input into curricula, making education more responsive 10
i ts and concerns.
92__,‘.__””““.&.3 M:mmﬁ. education issues are often delicately cu_»snmmw .o.n:,._.nas integration
and separation.!!® I integration is pushed too far, the result is n_m_mFE:m:o_.. and the dis-
appearance of the minority asa distinct culture; a policy of separation, on the Ern?m:n_
can lead to 2 ghetto culture of withdrawal from society. 119 Education is a powerful instru-
ment for the achieverent of social engineering, The Convention suggests ways and means
through which a balance is to be achieved between the ‘separate non..m_: reserved to :,.n
flourishing of minority culture, and the ‘common domain’ of shared _.ﬁ_._.a and responsi-
bilities.}2° The Convention’s premises are that identity is shaped through interaction with
others and that identity is multiple or hybrid:'2! that each person may be touched by a

ne i rovision on language learning in paragraph 1 ol Article 14 sug-
Mo_.m““ﬂnrw”_ﬂhw”““m“ﬂm ﬂﬂ“ﬁ%i 2and umw_vm:pn article, which are qnm.:.mma_ 0 Eso:&
‘areas’, must add something significant to the ‘basic right' in paragraph __., This should mean the
right to have education (instruction) through the medium of the minonty “.u_._m&mn. m_cfnn._ 1o
the conditions in paragraphs 2 and 3. We may call this the strong conclusion, The disinction
between paragraphs cannot imply, as the Report appears to suggest {paragraph 74), that the ww“n
under paragraph 1 is in effect obliged to nothing. The Report does not draw the strongconclu-
sion in respect of paragraphs 2 and 3.

117 Hague Recommendations 11-18 and Explanatory Report. .

118 . Dimitrov (1999) The Framework Convention, Skopje and Melbourne: Matica Makedonska,

. 173, .

haw wﬂn u.__“x_u:nu of govemnments—and the need for balance—arc reflected n the w,.c:._aia: Law on
Education (1995, asamended in 1995), Anicle 12 2) of which provides :...2 the ‘organisation .p:m
content of education shall not be structured according to exclusivist and discriminatory criteria of
an ideological, political, religious or ethnic nature ...". Such provisions can result in the disable-
ment of institutions of minority education. Accordingly, the provision Ennnm.n:_é dds that
‘Educational units and institutions established for religious or linguistic reasons in which educa-
tion is provided in aceordance with the choice of pupils’ parents or _n.mn.__ guardians shall not be
regarded as structured according to exclusivist or discriminatory criteria'—Inltial Report, 42.

10 A_ Eide (1993) Posstble Ways and Means of Facilltating the Peaceful and Gonstructive Solution of
Problems involving Minorities, UN Doc. E/CN 4/5ub.2/1993/34, section 1L 15

121 ¢, Taylor (1991) The Ethics of Authenticlty, Cambridge, MA and London: Harvard University
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complex of inflluences, from [amily to neighbourhood, through ethnic group, religion and
the wider society of the State—as well as the cosmopolitan ideals of human rights.!2 The
education (and other) provisions should be seen as opening up possibilities of individual
self-authorship in conjunction with community survival and the aspirations of States 1o
a coherent and functioning democratic polity.

v) Obligations of Minorities

While it does not elaborate a special principle to promote the ‘loyalty’ of minority members
to their ‘host-State’, the Convention approaches the question of ‘duties’ in Anticle 20:

In the exercise of the rights and freedoms ... in the present Framework Convention,
any person belonging to a national minority shall respect the national legislation

and the rights of others, in particular those of persons belonging to the majority or
to other national minorities.

The loyalty of minerities has not been an explicit demand of intemational human rights
law.13 Duties are expressed in general phrases in the Universal Declaration of Human
Rights—Article 29 of which states that ‘everyone has duties to the community’, and in
general citizenship legislation. Loyalty-type provisions tend to ‘appear’ in instruments on
minority rights because of sensitivities about sell-determination, secession, etc., despite
the often separation of the issues in intemational discourse.?* While no objection may
be taken to members of minorities respecting the rights of others, respect for "national
legislation' as a treaty demand raises questions. What if the national legislation does not
respect the rights of members of minorities? Are minorities placed under an obligation to
‘respect’ when others are not? The rights in the Convention are in no sens¢ ‘conditional’
on respecting the ‘national legislation”.

The Explanatory Report offers limited guidance to the application of the provision, not-
ing that ‘this reference to national legislation clearly does not entitle Parties Lo ignore the
provisions of the ... Convention'.}?* Thus far, few States have reported explicitly on Article
20, which perhaps indicates that they do not perceive any pressing problems. For exam-
ple, Ukraine reports that its ‘citizens of all nationalities ... are obliged o observe the
Constitution and laws of Ukraine, to defend its State sovereignty and territorial integrity,
to respect languages, cultures, traditions, customs, religious originality of the Ukrainian
people and all national minorities?® a provision not directed specifically at minorities.

122 ¢f. Article 26 (2) of the Universal Declaration of Human Righis: ‘Education shall be directed o
the full development of the human personality and to the strengthening of respect for human
rights and fundamental freedoms. It shall promote tolerance and friendship among all nations
racial or religious groups ...."

133 For an appreciation of the issues, see various references in J. Jackson Preece (1998) National
Minoritles and the European Nation-States System, Oxford; Clarendon Press.

144 See, for example, the opening paragraphs of General Comment 23 of the Human Rights
Committee, supra,.

13 m-ﬂ—.ﬁ_w_.‘mg 89,

126 Initial Report, 35.
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vi) Implementation” ,
The Convention sketches an outline of an implementation mechanism.'?® Article G..H
provides that, within one year from the Convention coming into force for the _Q.n:ﬂ::m
Party, State reports are to be transmitted to the Secretary-General of the Council .&m Europe,
who will transmit them to the Committee of Ministers (COM). Further information _U_H _.n_r
evance to the implementation of the Convention will be transmitted ‘ona vo%&ﬁ._ Hasis’
and ‘whenever the Committee of Ministers so requests’.!*® The COM is Bﬁmﬁ.mn wv. an
Advisory Committee (AC), ‘the members of which shall have recognised expertise in the
field of protection of national minorities'.!*® Ex facie, the supe ..im_#o: of the Q.w?s:%:
is entrusted to the political wisdom of the COM, with the AC _uvasm,m ,Evoq_n_m:»: .33.
These heavily criticised arrangements were developed in less om.a.ﬁ_v_.v. political direc-
tions through a set of rules adopted by the COM in 1997 on the basis of v«nuﬁm._.oéio%
by an ad hoc committee (CAHMEC) with a significant input from the EﬂﬁsaﬁmuQ
Assembly and expert opinion, While the rules augment the transparency E_ﬁ _Evﬁ_u__..
ty of the mechanism, its ‘success’ will be assessed on the basis of its m,..n:c._m__. ".an record’.
Essential points in the rules concern publicity and NGO input. The provisions or. pub-
licity for reports state that they can be made public on teceipt by the mnnﬂ,nﬂm_.«..onsma_
of the Council of Europe and that opinions of the AC can be made public at ﬁ._.m same
time as recommendations of the Committee of Ministers. According to the provisiens for
consultation with NGOs—the AC may receive information from other sources z._w__.. state
reports, and can invite information [rom other sources unless ‘otherwise m_ﬂn_n.a by .,sn
COM: however, the AC must obtain a specific mandate if it wishes to hold meetings with
other sources for purposes of ascertaining information. 131 Additionally, the AC can m»:
on the COM to mandate an ad hoc report, and be involved in monitoring ‘follow-up’ to
the conclusions and recommendations as instructed by the COM. The rules also mwﬁ the
Advisory Committee the responsibility of drawing up its own rules of vﬂoana.._ﬂ_ ! these
were adopted by the Committee in October 1998.133 The AC may wmnr."rn assistence of
outside experts and consultants, and co-operate, eic., with other Council of Europe bod-
ies. The AC is to be kept aware of cases of non-submission of reports, and can _uﬂww.&n
measures. Outlines for reports have been adopted by the Commitiee of Ministers;"** the
Advisory Committee emphasises that these are for initial reports only.}*

127 Eor a review of the initial working of the Convention mechanism, consult the First Activity Report
of the Advisory Committee, I June 1998-31 May 1999, ACFC/INF (99) 1def., 15 September 1999.

128 The Convention and assoclated documents are brought together in Framework Conveation for
the Protection of National Minorities: Collected Texts (1999) Strasbourg: Council ol Europe
Publishing,

129 Article 25.2.

130 Article 26.1.

131 Ryle 32, Such meetings shall be held in closed session.

132 Rule 37.

133 Collected Texts, 64-71.
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The first year of operation of the Advisory Committee saw the setting up of various
procedures and processes. In general, the Committee observes that in almost all cases,
additional information has been sought from the country concerned—data which main-
ly relates to the application of norms in practice.}* In-country meetings have been held.!¥
The Committee argues the usefulness of invalving NGOs and minority groups in process-
es leading to State reports, and decided that contacts with independent sources should
be a regular feature of its work. Information is sought from nongovernmental sources as
well as official reports, and meetings have been held with concerned groups.!® The
Committee ol Ministers is not informed on every occasion about NGO centacts; instead
a ‘blanket’ notification to the Committee of Ministers covers the monitoring cycle. ‘Parallel
reports from various NGOs have been submitted to the Advisory Committee.!* Initially
at least, and in the interests of consistency, the Committee decided to group together a
set of opinions on the country reports, rather than submit separate single opinions.1*?
The President of the Advisory Committee has argued that the Committee is under-
resourced: a Secretariat of three administrators ‘is clearly inadequate and needs to be aug-
mented as a matter of urgency".}*! He issued the following waming:

“The recent events in Kosovo and elsewhere demonstrate all too clearly the high costs
that result from ignoring minority protection. If we do not provide consistent, vigorous
monitoring, a human rights problem may develop into a full-blown crisis, and by then it

is already too late for the monitoring mechanism ... to intervene elfectively'.

Minority Rights: An Unfinished Story

The above sketch of minority rights is limited in scope. It has not been possible to say
enough about the abiding importance of nondiscrimination as an essential first step in
protecting minorities. Many practical problems of minority rights can be *solved’ (in a
technical sense) by the application of non-discrimination without more. But there are
cases where groups ask for explicit ‘recognition’ in law and practice, for sensitivity to their
voices, and opportunities to promote their character and culture—not merely to be tol-
erated by others. These demands and desiderata are the stuff of minority rights instru-
ments, symbols of that recognition and care. In a longer work, the relationship between
minorities and genocide would be a subject of concern, and the relevance of basic free-
doms for all, and of democracy. The reader may also wish to know more about the rela-
tionship between minorities and indigenous peoples, and the adaptation of principle that

136 First Activity Report, paragraph 17.

17 Ibid., paragraphs 19-20—in Finland, Hungary and Slovakia.

138 fbid., paragraph 20.

137 Speech by the President of the Advisory Committee, Prof. R. Hoflman, to the Committee on
_Nkeﬂ Alffairs and Human Rights of the Parliamentary Assembly of the Council of Europe, 6 April

0 Activity Report, paragraph 21.
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being indigenous requires, in Europe as elsewhere.*? The boundaries of any outine of
minority rights are contestable. Whether we take it from the angle of lightening oppres-
sion or domination of groups, or their right to self-gathering and self-development, the
range of human rights which potentially affect minorities is indeterminate.

Despite the range of possibilities, contemporary minority rights texts are broadly sim-
ilar (a ‘family of resemblances”), and work with a limited palette. The texts are very gen-
eral, addressing the complex taxonomies of minorities with norms of general guidance.
They focus on definition, existence and membership in only slightly different ways, while
the absence of common definitions is noticeable. There are indeed definitions: ‘scientific
and ‘official’,1*? but the major instruments avoid them. A possible reason is that govern-
ments may be tempted to define narrowly, as if they are not convinced about pluralism,
and can more easily manage (or think they can) a ‘homogeneous’ nation, even if itis only
homogeneous in their ideology. Definitions abound at the domestic and commurity lev-
els. Their absence at the level of international law is partly accounted for by the nzture of
the system, which remains essentially dynamic and fluid, allowing for development, change
and adaptation. Another reason is something to do with people having the capacity to
define themselves, to say who they are as persons and collectives. The legal point is that
all definitions are open to international scrutiny, and that the ‘resolution’ of a definition
puzzle is conceived as a dialogic exercise. Itis also the case that, while sell-identification
as a private excrcise is unassailable, when it engages the responsibilities and resources of
the State, the latter is also entitled (o a view.

The instruments suggest reflection on individual and collective rights, The question
exercises the Liberals, Communitarians, and the rest of the motley crew. ‘Dilferentiated’
texts of minority rights employ the formula of individual rights collectively exercised,
making it clear that the rights belong to persons. Ex facie, they do not deal with group
rights in the corporate sense. There are three basic reasons. The first is that the corporate
conception challenges State monopoly on power and loyalty, purporting to create an ‘enti-
ty’ with a legal and moral existence, capable of reaching intemnational law direcly over
the heads of governments. The second is self-determination: it is sensed that reifying the
group will contribute to the intensification of its potential for separatism. This also alfects
perceptions of the legitimacy of autonomy—applauded but not mandated by interna-

142 The present author is in the course of writing a book on ‘Inte rnational Law and Indigenous Rights'
to be published by Manchester University Press in 2001. European indigenous peoples include
the Sami of Fennoscandia and Russia, There are many more such groups, particularly in the
area of the former USSR.

143 The most [amous is by Capotorti, who defined a minority for the purposes of Article27 of the
1CCPR as: ‘A group numerically inferior to the rest of the population of a State, in a son-dom-
inant position, whose members—being nationals of the State—possess ethnic, religious or lin-
guistic characteristics differing from those of the rest of the population and show, if only implic-
ol a cence nf <olidarity. directed towards preserving their culture, traditions, religion or
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nos& law.!** The third is cultural—the literature is full on ‘cultural relativism', often and
ﬁu?::__ carrying the assumption that minorities are peculiarly oppressive of E..uBn_._ dis-
u,anam. ete. All this washes over minority rights with insinuations of inadmissible Tﬂn-
tices. There is even a literature on "the minority within the minority’—a much theorised
oppression, as if no government ever oppressed its people.!** .

The formal absence of group rights does not mean that the group goes unregarded. In
cases on Article 27 of the ICCPR, the Human Rights Committee has attempted to balance
questions of group survival against individual choice. The shade of group rights haunts
the text; efforts to exorcise it look doomed to [ail. Dealing with minority rights through
Rw::nmm insistence that they are rights not of minorities but of persons belonging to
”Esoﬂznm has m_r,. limitations. Other instruments are bolder: UNESCO declares that cul-
ures have a value; treaties and declarations indi indi
it on indigenous peoples address indigenous

A further point is that minority rights—with difficulty—have penetrated the public
realm. The texts are at their most grudging when minority language meets the govern-
ment office, when minorities challenge for resources, when they claim participation in
decision-making, when they claim to mark the landscape with their names and their his-
tory. On the other hand, to ‘privatise’ minority rights would be the end. The texts have
made small moves in the direction of pluralising the public domain so that it comes 1o
represent the social and cultural pluralism of the people. Minority rights are anti-totali-
tarian, nnn against mega-projects of social or other engineering unless the ethnic dimen-
sionis m.s._oc,ﬂw addressed, or just against mega-projects. The stress on participation skirts
ﬁ_.a__._o:n.m of deliberative democracy, listening to subaltern voices tell the story of the
nation.

While in the nature of things, minorities may have more need of the world's attention
than the comfortable, the world's oppression is not unique 1o minorities. Derrida paints
a dramatic picture: g

Never have violence, inequality, exclusion, famine, and ... economic oppression

affected as many human beings in the history of the earth and humanity ... let us

never neglect this macroscopic fact, made up of innumerable singular sites of sul-

_Mn::m“ ..”N degree of progress allows one to ignore that never before, in absolute
gures, have so many men, women and children been subjugat

s ed, starved or exter-

minated, !+ e o

i _n. this theatre of ..”.En_Q. the provisions of minority rights instruments can appear
mnmrp . :.,23_. m:vﬁ.m.n_mr dealing with superstructural questions of culture and language.
rrida’s macroscopic drama can be set alongside Eagleton who writes that:

44 .
CI. M. Suksi (ed.) (1998) Autonomy: Applicatlons ard Implicarions, The Hague: Kluwer,

143 4
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Culture is not only what we live by. It is also, in great measure, what we live for.
Affection, relationship, memory, kinship, place, community, emotional fulfilment,
intellectual enjoyment, a sense of ultimate meaning, !

There is also the point that ethnicity may not be light' to others. Ethnicity and the per-
ception of ‘otherness’ are distinetive bases of oppression and underprivilege. Poverty esults
from cultural disintegration. Subordinate groups need cultural confidence. The Roma are
only one such case. Cultural self-determination, in negotiation with the normsof the
broader community, is a mode of resistance to the narratives and stereotyping of others
and of engaging their respect. We should nevertheless be cautious about overvaluing those

like ‘ourselves'—Eagleton again:

Yet culture can also be too close for comfort. This very intimacy is likely o grow
morbid and obsessional unless it is set in an enlightened political context, one which
can temper these intimacies with more abstract, but also in a way more generous,

affiliations.}*®

1t may be that in time the intensity of contemporary focus on minority rights willlessen.

If the forces of nation-building and other totalising ideologies are weaker, then Fitherto
oppressed cultures will flourish again. Forms of domination vary, and the role of States
is ambivalent. If threats to minorities emanate {rom the State, minority groups and a sup-
portive civil society will appeal and resist. If threats emanate [rom transnational corpora-
tions, the continuing support of the State is vital. In the working through of intemation-
al standards on minority rights, governments have modified their behaviour, if somewhat
unevenly: the glass is half-empty and half-full. Identity politics is not the only palitics, is
more than merely reactive, and looks set to endure. ldentities are strategic, but zlso pri-
mordial: the paradigm of the self-inventing cosmopolitan does not address the sheer quid-
dity of things, the burden of materiality that presses the lives of many people.

Rights talk is not the only avenue for cultural groups. Rights are necessary now, but
can be confrontational, egotistic, a kind of Kulturkampf. Other languages—duty, agape,
virtue—may eventually come to illuminate the politics. The ‘communitarians’ already
speak of the need for a Coperican tumn to duties; the religious concur. Education is a
key, including ‘education of the sentiments’.* But it seems that the language ol human

rights will not easily be discounted. It is effectively the only transnational language for
the negotiation of values that we possess. Even in a distorted, imperfect way, a spectrum
of nations or ‘civilisations' has already contributed to its development. 1f ‘rights’ are 1o
continue to hold emotional sway, it is salutary to remember from where they came: from
the sense of right not as weapons but as rightness, right ordering, just states of being, If
it is to this justice that we aspire, minority rights are a means to that end, not the end in

itsell.

47 1. Eagleton (2000)The Idea of Culture, Oxford: Blackwell Publishers, pp. 131.

148 [hid
149 Rorty, supra, n. 4.
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APPENDIX A
FRAMEWORK CONVENTION FOR THE PROTECTION
OF NATIONAL MINORITIES

Adopted by the Committee of Ministers of the Council of Europe on 10 November 1994. It was opened
Jor signature on ] February 1995,

See: http:/twww.dhdirhr.coe fr/Minoritiesfindex hem

The member States of the Council of Europe and the other States, signatories to the present {rame-
work Convention,

Considering that the aim of the Council of Europe is to achieve greater unity between its mem-

bers for the purpose of saleguarding and realising the ideals and principles which are their com-
meon heritage,

Considering that one of the methods by which that aim is to be pursued is the maintenance and
further realisation of human rights and fundamenal [reedoms;

Wishing to follow-up the Declaration of the Heads of State and Gavernment of the member
States of the Council of Europe adopted in Vienna on 9 October 1993;

Being resolved to protect within their respective territories the existence of national minorities;

Considering that the upheavals of European history have shown that the protection of nation-
al minorities is essential to stability, democratic security and peace in this continent;

Considering that a pluralist and genuinely democratic society should not only respect the eth-
nic, cultural, linguistic and religious identity of each person belonging to a national minority, but
also create appropriate conditions enabling them to express, preserve and develop this identity;

Considering that the creation of a climate of tolerance and dialogue is necessary to enable cul-
tural diversity to be a source and a factor, not of division, but of enrichment for each society;

Considering that the realisation of a tolerant and prosperous Europe does not depend solely on
co-operation between States but also requires trans{rontier co-operation between local and region-
al authorities without prejudice to the constitution and territorial integrity of each State;

Having regard to the Convention for the Protection of Human Rights and Fundamental Freedoms
and the Protocols thereto;

v

Having regard to the commitments concerning the pretection of national minorities in United
Nations conventions and declarations and in the documents of the Conference on Security and Co-
operation in Europe, particularly the Copenhagen Document of 29 June 1990,

Being resolved to define the principles to be respected and the obligations which flow from
them, in order to ensure, in the member States and such other States as may become Parties to the
present instrument, the eflective protection of national minorities and of the rights and [reedoms
of persons belonging to those minorities, within the rule of law, respecting the territorial integrity

and natinnal caversimmie Af crarae:
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Belng determined to implement the principles set out in this framework Convention through
national legislation and appropriate governmental policies;

Have agreed as follows:

Section 1

Article 1 .

The protection of national minorities and of the rights and freedoms of persons belonging :o those
minorities forms an integral part of the international protection of human rights, and as such falls
within the scope of international co-operation.

Article 2

isi i i jed i faith, in a spirit o under-
The provisions of this framework Convention shall be applied in mco& i .
mﬁﬂvﬂw and tolerance and in conformity with the principles of good neighbourliness, friendly rela-
tions and co-operation between States.

Article 3

i i / i hoose to e Lreat-
1. Every person belonging to a national minority shall have the right [reely to cho
ed oﬂ_...q «—M.. to be _qnpm.au as such and no disadvantage shall result from this choice or from the
exercise of the rights which are connected to that choice.

2. Persons belonging to national minorities may exercise the rights and enjoy m.ﬁ [reedoms maﬁam
from the principles enshrined in the present framework Convention individually as well as in

community with others.

Section 11

Article 4 .

1. The Parties underiake to guarantee to persons belonging to national minorities &n :mz of equal-
ity before the law and of equal protection of the law. In this respect, any discrimination based
on belonging to a national minority shall be prohibited.

2. The Parties undertake to adopt, where necessary, adequate measures in order to promoate, in all
areas of economic, social, political and cultural life, full and effective nnsm_m.m between persons
belonging to a national minority and those belonging to the majority. In this respect, hey shall
1ake due account of the specific conditions of the persons belonging to national mincrities.

3. The measures adopted in accordance with paragraph 2 shall not be considered to bean act of
discrimination.

Article 5

1. The Parties undertake to promote the conditions necessary for persons u&o:mim w nm:o:m,_.
minorities to maintain and develop their culture, and to preserve __.E, essential elements of their
identity, namely their religion, language, traditions and cultural heritage.

2. Without prejudice 1o measures taken in pursuance of their general integration policy, the ?:x.._.
shall refrain from policies or practices aimed at assimilation of persons belonging to E_H_o,:u
minorities against their will and shall protect these persons from any action aimed at such assim-
ilation.

Mk Tt
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Article 6

1. The Parties shall encourage a spirit of tolerance and intercultural dialogue and take effective
measures to promote mutual respect and understanding and co-operation ameng all persons
living on their territory, irrespective of those persons' ethnic, cultural, linguistic or religious
identity, in particular in the fields of education, culture and the media.

2. The Parties undertake to take appropriate measures to protect persons who may be subject to
threats or acts of discrimination, hostility or violence as a result of their ethnic, cultural, lin-
guistic or religious identity.

Article 7

The Parties shall ensure respect for the right of every person belonging to a national minority to
freedom of peaceful assembly, freedom of association, freedom of expression, and freedom of
thought, conscience and religion.

Article 8

The Parties undertake to recognise that every person belonging Lo a national minority has the right
to manifest his or her religion or belief and to establish religious institutions, organisations and asso-
ciations.

Article 9

1. The Parties undertake to recognise that the right to freedom of expression of every person belong-
ing to a national minerity includes freedom to hold opinions and to receive and impart infor-
mation and ideas in the minority language, without interference by public authorities and regard-
less of frontiers. The Parties shall ensure, within the framework of their legal systems, that persons
belonging to a national minority are not discriminated against in their access to the media.

2. Paragraph 1 shall not prevent Parties from requiring the licensing, without discrimination and
based on objective criteria, of sound radio and television broadcasting, or cinema enterprises

3. The Parties shall not hinder the creation and the use of printed media by persans belonging to
national minorities. In the legal framework of sound radio and television broadcasting, they
shall ensure, as far as possible, and taking into account the provisiens of paragraph 1, that per-
sons belonging to national minorities are granted the possibility of creating and using their own
media.

4. In the framework of their legal systems, the Partes shall adopt adequate measures in order to
facilitate access to the media for persons belonging to national minorities and in order to pro-
mote tolerance and permit cultural pluralism,

Article 10

1. The Parties undertake to recognise that every person belonging to a national minarity has the
tight to use lreely and without interlerence his or her minority language, in private and in pub-
lic, orally and in writing.

2. In areas inhabited by persons belonging to national minorities traditionally or in substantial
numbers, if those persons so request and where such a request corresponds 10 a real need, the
Parties shall endeavour to ensure, as far as possible, the conditions which would make it pos-

sible to use the minority language in relations between those persons and the administrative
authorities.
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