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Introduction

This book seeks to understand the precarious margins of late-capitalist
labour markets by analysing the interplay of employment norms, gender
relations, and citizenship boundaries.

My point of departure is the prevailing view that the full-time continuous
job is being eclipsed by part-time and temporary paid employment and self-
employment. Is such a shift taking place? If so, what are its precise char-
acteristics and what are its implications for the nature and prevalence of
precarious employment and those struggling against it?

In these pages, I approach these questions through a broad historical
compass, examining the construction, consolidation, and contraction of
the ‘standard employment relationship’ (SER) defined by a full-time con-
tinuous employment relationship, where the worker has one employer,
works on the employer’s premises under direct supervision, and has access
to comprehensive benefits and entitlements. The SER was never universal,
of course. Even at its peak, it was not accessible to all workers. Nor was
it ever meant to be. Indeed, the SER cannot be understood apart from its
exclusions. It rests on them. For this reason, I analyse the historical and
contemporary management of the SER at its margins.

This inquiry takes as its focus the contested emergence at multiple scales
(i.e. within, amongst, and across different nation states) of regulations
focusing on ‘non-standard’ forms of employment (e.g. part-time work,
fixed-term work, temporary agency work, homework, and self-employed
or ‘economically dependent’ work). Despite their considerable variation
across contexts, implicit in these regulations is the assumption that these
forms of employment are more likely to be precarious because they deviate
from the SER, and thus to require intervention. The difficulty is that while
there is truth in this assumption, it can also lead us astray because it frames
the SER itself—or close proximity to it—as the logical solution. As I shall
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argue, the resulting regulatory frameworks do little more than manage the
precarious margins of late-capitalist labour markets. The task of their elimi-
nation remains.

Precarious Employment

References to ‘precarious employment’, or related terms such as ‘contingent
work’ and ‘atypical employment’, are increasingly common in popular and
scholarly discourse. Such terms are often used interchangeably and so
a more precise definition is in order. I define precarious employment as
work for remuneration characterized by uncertainty, low income, and
limited social benefits and statutory entitlements. Precarious employment
is shaped by the relationship between employment status (i.e. self- or paid
employment), form of employment (e.g. temporary or permanent, part-time
or full-time), and dimensions of labour market insecurity, as well as social
context (e.g. occupation, industry, and geography) and social location (or
the interaction between social relations, such as gender, and legal and
political categories, such as citizenship).

The notion of dimensions of labour market insecurity integral to this
conception builds on the formative interventions of Rodgers (1989) who
identifies four dimensions applicable to paid workers," each of which
I expand upon while also incorporating the situation of self-employed
workers (see also Vosko 2006a). The result is a modified set of dimensions
including: degree of certainty of continuing employment, referring not only to
whether a job is permanent or temporary but to job tenure in multiple
jobs and work relationships involving multiple parties and/or work outside
an employment relationship; degree of regulatory effectiveness, concerning
not only the existence of formal protections but their design, application,
and enforcement (see also Bernstein et al. 2006); control over the labour
process (i.e. working conditions, wages, and work intensity), encompassing
both union membership and/or coverage under a collective agreement
and equivalent mechanisms for self-employed workers; and, the adequacy
of the income package, covering not only workers’ income from employment
but also government transfers (direct and indirect), and statutory and
employer-sponsored benefits.

To return to the vexed relationship between precarious and non-standard
employment, even as these two terms are not synonymous, there is clearly a
relationship between them: part-time employment rarely provides workers
with income supports sufficient to maintain themselves and dependants;
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temporary employment is, by definition, uncertain; and a central charac-
teristic of most self-employment is the absence of labour protections.
This connection is, however, far from straightforward. Some non-standard
employment is relatively secure and some full-time permanent employ-
ment is precarious. Precariousness can cut across all kinds of work
for remuneration. When we conflate precarious employment and non-
standard employment we risk obscuring and reinforcing the very problems
that need to be addressed.

Contemporary regulatory responses to precarious employment are
prone to making this very mistake. They ‘see’ the problem of precarious
employment in ‘non-standard’ (in deviation from the SER), which leads
them to seek solutions that minimize the deviations. Even as full-time
permanent employment is declining in significance and as more work
for remuneration falls outside this pattern, most contemporary approaches
to dealing with precarious employment continue to take the SER as a guide.
In this inquiry, I label such approaches ‘SER-centric’ and I illustrate how
they leave intact the precarious margins of the labour market.

An Integrated Analysis

In the tradition of feminist political economy, this book pursues
an integrated analysis of precarious employment that reaches beyond
familiar questions about the employment levels of women and immigrant
workers (as important as such questions remain) to explore the relationship
between production for the market and social reproduction. The resulting
framework employs three conceptual lenses—the normative model of em-
ployment, the gender contract, and citizenship boundaries—as windows
into the dynamics of precarious employment in late-capitalist labour
markets.

The Normative Model of Employment

The normative model of employment reflects the interplay between social
customs and conventions and governance mechanisms that link work
organization and the labour supply (Deakin 2002: 179). The SER* became
normative in industrialized capitalist countries in the post-World War 1I
era, with the rise and consolidation of Fordism, the international state
system, and the Keynesian welfare state. It described and constructed a
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particular labour market reality and served as a model around which poli-
cies and practices were based, especially in high income countries.

The SER was at first extended primarily to male blue-collar workers and
subsequently to white-collar workers. It engendered and sustained social
norms and regulatory mechanisms organized around employee status, full-
time hours, permanency, and the performance of work at the employer’s
worksite. Rather than engaging in day labour or working on a project basis,
for the first time a significant subset of workers received a wage accounting
for periods of rest, leisure, and unpaid work for times in which they
were not engaged directly in work for remuneration (Harvey 1999; Clarke
2000; Bosch 2004). Instead of working unpredictable or indeterminate
hours, a regular working day and a working week were established. Further-
more, protections against unfair dismissal made ad hoc personnel decisions
expensive for firms, leading them to plan how to deploy their workforces
more carefully (Bosch 2004: 620). As Marsden (2004) illustrates, firms
also used this constellation of rules to contain conflict and limit arbitrary
decision-making; the SER enabled employers to secure cooperation and
surplus product (see also Nolan 1983: 301-3). In turn, workers in employ-
ment situations characterized by these core features could expect ‘a degree
of durability and regularity in employment relationships’ (Rodgers 1989: 1),
protection from the ills of unemployment, and a social wage or a bundle of
social benefits and entitlements beyond earnings enabling them to repro-
duce themselves and support their households.

At its height in the late 1960s and early 1970s, when ‘advanced Ford-
ism’'—characterized by bounded national labour markets, protected mar-
kets for products and services, and growth based on internal and external
expansion and planned obsolescence (Teeple 1995: 18-19)—and the full
slate of Keynesian welfare state policies were in place, the SER constituted
an ideal type around which policy-makers crafted labour and social regula-
tions. The social wage model integral to this norm assumed that statutory
benefits and entitlements, as well as employer-sponsored extended bene-
fits, are best distributed to workers, assumed to hold citizenship in the
countries in which they are employed, and their dependants, assumed
to reside within one dwelling, via a single earner. In this way, the SER
shaped labour force and migration patterns as well as familial obligations,
household forms, and firm-level strategies.

Alluding to the normative character of the SER, Bosch (2004: 618) dis-
tinguishes between its function and its form. This distinction is instructive,
especially in probing the relationship between, on the one hand, the
general logic of SER-centrism and, on the other hand, variations in the
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way the SER manifests itself. At its apogee, the SER functioned to provide
access to training, regulatory protections and social benefits, decent wages,
and a social wage sufficient to support a man and his family (see e.g.
Rodgers 1989; Biitchtemann and Quack 1990; Fudge 1997; Vosko 2000).
It did so on the basis of various historically contingent and socially
mediated circumstances, chiefly the series of social, economic, and political
compromises associated with the end of World War II and the balance
of power between workers and employers coming in its trail, marked
by sustained worker resistance to employer control (e.g. workers’ struggles
to reduce working hours) (see e.g. Nolan 1983; Deakin 1998; Fudge and
Vosko 2001a, 2001b; Bosch 2004). In practice, the SER fulfilled such func-
tions partly through a ‘psychological contract’ premised upon shared be-
liefs among employers and employees about the nature of the employment
relationship and mutual obligation (Rousseau 1995; see also Stone 2001)
and risk-sharing, through which employers provided workers with long-
term incentives, not only offering continuity and stability but deferred
pay and career opportunities, in exchange for loyalty and productivity
(Marsden 2004). These crucial ingredients in the SER’s success were buoyed
by a legal regime governing labour relations built on what Langille (2002)
calls the ‘platform’ of the employment contract, through which workers
had to establish that they were employees in order to benefit fully from
labour protection (Fudge et al. 2002; Cranford et al. 2005; Vallée 2005).
The series of psychological, economic, legal, political, and social com-
promises underpinning the SER consolidated three of what I shall label
its central ‘pillars’, related to working time, continuous employment, and
employee status. They contributed to the restructuring of working time,
which led ‘measured time’ (Thompson 1967) to become a means both
of achieving subordination, or allowing employers to ‘value what labour
is worth’ (Supiot 2001: 60), and of limiting employer control. Time-related
boundaries around the relationship between the wage package and the
labour required of workers on a daily, weekly, or yearly basis to secure a
decent standard of living were a hallmark of this employment norm (Clarke
1991; Harvey 1999). So, too, were the checks on employer power, and
the solidarities cultivated amongst workers produced by working-hours
regulation. In addition to the pillar of standardized working time, these
compromises also cultivated the pillars of employee status and continuous
employment, which served together as a means of achieving subordina-
tion, largely through direct supervision at a given workplace (i.e. the em-
ployer’s premises), and securing employer support for on-the-job training,
job progression, and measures designed to sustain the health and vitality
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of the worker over a lifetime, such as holidays with pay and various social
wage benefits. Indeed, the institutionalization of continuous employment
relationships involving full-time hours limited the means by which em-
ployers could increase work intensity, especially over the long term.

Although the SER was normative across late capitalist labour markets,
its pillars took on, and continue to have, different manifestations in differ-
ent contexts.? For example, under many labour and social policies the
standard for full-time weekly working hours is 40 in the United States but
35 in Canada and France. Similarly, in the United States permanency is
often equated with ‘ongoing’ employment and associated with all wage
and salary workers who expect their job to last, whereas it relates to unfair
dismissal protections, often pegged to duration of employment, in many
countries belonging to the EU (Polivka 1996; OECD 2002). In the former,
in the absence of provisions by collective agreement, an employee may
be dismissed at will, while employment protection legislation has been a
mainstay of legal and policy regimes governing labour relations in the
latter. Another notable distinction concerns the platform of the contract
of employment: it encompasses ‘dependent contractors’ in certain jurisdic-
tions in Canada, who typically have a limited number of clients or custo-
mers and are ‘legally contractors but economically dependent’ (Arthurs
1965: 89; see also Bendel 1982: 374-6; Clement 1986; MacPherson 1999;
Fudge et al. 2002), and to a significant extent ‘workers’ in the United
Kingdom, a group including the ‘dependent self-employed’ (e.g. freelance
workers, sole traders, home workers, and casual workers) (Barnard 2004:
134; see also Freedland 1999; Davies and Freedland 2000a, 2000b; Davidov
2004). This platform is, however, narrower in the United States, where very
few jurisdictions take the economic realities of these types of workers into
consideration (Hyde 2000; Commission for Labour Cooperation 2003;
Stone 2004), and in Australia, where many such workers are excluded
from labour protection (see e.g. Clayton and Mitchell 1999).

The Gender Contract

The SER is best understood as intertwined historically with a particular
gender contract. Distinct from concepts such as ‘gender system’ (Pfau-
Effinger 1999) and ‘gender order’ (Connell 1987), which refer to broader
patterns of relationships between men and women, the ‘gender contract’
is the normative and material basis around which sex/gender divisions of
paid and unpaid labour operate in a given society (Rubery 1998b: 23; see
also Fraser 1997). The concept aims to capture social, legal, and political
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norms surrounding the exchange between breadwinning and caregiving,
protection and freedom, and public and private responsibilities.

O'Reilly and Spee (1998: 259) define the gender contract with reference
to the notion of the social contract central to liberal democratic theory,
linked to citizenship and conceived as the rights and obligations arising
from the relationship between individuals and the state. Drawing from
scholarship in industrial relations and comparative political economy
on systems of employment regulation adopted after World War II (see e.g.
Crouch 1993; Supiot et al. 1999b), they also helpfully link this concept
to the notion of a compact or settlement between organized labour and
capital. Furthermore, as such syntheses suggest, the gender contract con-
cept owes a debt to feminist scholarship developing the idea of a sexual
contract regulating men’s and women'’s relations in marriage, paid work,
and ‘the family’ (Pateman 1988) and notions of gendered social policy
regimes used to analyse and distinguish between the treatment of women
as paid workers, mothers, and wives, particularly Lewis’s (1992) ‘breadwin-
ner regimes’ (see also Ostner and Lewis 1995; Sainsbury 1996). It also grew
out of literature on the sociology of work advancing a ‘gendered employ-
ment systems’ approach that links ‘economic production (firms), social
reproduction (households), and the regulation of industrial relations
(the State)’ (O'Reilly and Spee 1998: 263; see also O'Reilly 1994; Rubery
and Fagan 1994; O’Reilly and Fagan, eds., 1998). The merits of this cluster
of scholarship are its integrated character, the possibilities it offers for
comparing different types of regulations and policies and their impact on
its three spheres of concern, and its attentiveness to common economic
pressures as well as the specific circumstances of different actors.

This last set of literature is a reference point for the conception of
the gender contract employed in this book, which is also indebted to
scholarship in feminist political economy long concerned with linking
the ‘supply’ and ‘demand’ sides of the labour market (and specifically the
organization of unpaid and paid work) and situating these processes histor-
ically (see especially Picchio 1981; Armstrong and Armstrong 1983;
Humphries and Rubery 1984; Luxton 1990), and more recent interventions
developing the concept of ‘social reproduction’ (see especially Picchio
1992). In feminist political economy scholarship, social reproduction refers
broadly to daily and intergenerational reproduction or, according to Clarke
(2000: 137), ‘on the one hand, training and the development of skills and
the continued well being of the worker for the labour process and, on the
other hand, the general standard of living, education and health sustained
in society’. For Picchio (1981: 194), social reproduction is ‘central to labour
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market analysis’ because it ‘determines the position of individuals within
the labour market, provides the basis for standards of living (and is thus
the reference point for wage bargaining), [and] structures inter- and intra-
class relations and the distribution of the product’. Institutions connected
to social reproduction identified in contemporary accounts include the
state, the education system, the public sector, the family/household,
firms, and trade unions. In capitalist labour markets, social reproduction
thus occurs at multiple levels, including at the interstate level via processes
such as immigration (Sassen-Koob 1981; see also Arat-Koc 2006).

The gender contract that helped lay the basis for the SER had its origins
in the late 19th century but reached its height in the post-World War II
era. On the one hand, this contract assumed a male breadwinner pursuing
his occupation and employment freely in the public sphere, with access to
a full-time continuous employment relationship with a single employer
and in receipt of a family wage. On the other hand, it assumed a female
caregiver performing unpaid work necessary for social reproduction, prin-
cipally in the context of a heterosexual household (Wittig 1980), possibly
earning a ‘secondary wage’, and receiving supports such as social insurance
via her spouse (on the related concept of the male breadwinner model, see
Lewis 1992: 161). In a wide range of contexts, early variants of this gender
contract contributed to the introduction of protective legislation at the
end of the 19th and the beginning of the 20th centuries (e.g. the prohibi-
tion of night work), although not without contestation.

The male breadwinner / female caregiver contract pivoted on a dichotomous
conception of time in which ‘time allocated to the employer in exchange for a
wage’ was defined as ‘time spent at work’, whereas ‘time spent in the private
sphere’, including responsibilities attached to biological and social reproduc-
tion, was supposedly ‘free’ (Everingham 2002: 338). One side of this dualism
reflected the measured time of the male employment norm, while the other
side mirrored limitless ‘female time’, grouping ‘unpaid work’ together with
‘rest’ and ‘consumption’ (Supiot 2001: 68; see also Kristeva 1981). This contract
pivoted on a male lifecycle assuming ongoing labour force attachment
throughout adulthood, typified by a permanent and ongoing employment
relationship between a worker and an employer, lasting from the completion
of formal education until retirement, and the absence of responsibility for
activities integral to social reproduction. It assumed that the daily and inter-
generational maintenance of workers takes place outside of the labour force—
Esping-Andersen’s (2002) ‘masculine life-course’ par excellence.

This last feature of the gender contract associated with the SER was
made possible by the centrality of the institution of the family as the
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principal site of social reproduction characterized by unequal sex/
gender divisions of unpaid labour (Armstrong and Armstrong 1983; Luxton
1990; Picchio 1992; Elson 1995). It rested on the supposed natural role
of women in producing and sustaining workers and on the notion
that households, composed of a single male breadwinner and his depen-
dants, are primary sites of relations of distribution or ‘sequences of linked
actions through which people share the necessities of survival’ (Acker
1988: 478). The male breadwinner / female caregiver gender contract large-
ly had the endorsement of working-class men, and their unions, which is
not to suggest that this contract went totally without women'’s support. As
Lewis (1986b: 17-18; see also McLaughlin 1995: 294) argues in describing
the situation of many working-class and middle-class British women
between 1850 and 1940, ‘the sexual division of labour between male
breadwinner and female household manager’ was, in crucial ways, a ‘shared
ideal, largely because it made sense when the burden of women’s house-
hold labour and frequent pregnancies was so large. This is not to deny that
the male breadwinner family model discriminated against women as work-
ers and privileged men within the home’. Such insights underscore
the complex pragmatic issues influencing the politics and organization
of exchanges surrounding breadwinning and caregiving between men
and women, and their respective public and private responsibilities.

There were always national variations on the form of the male breadwin-
ner / female caregiver contract and thus the gendered character of the SER.
For example, part-time work has long been common among women
in Australia (Probert 1997; Junor 1998; Pocock et al. 2004). Studies date
employers’ recruitment of women as temporary workers, especially in the
clerical sector, back to the 1920s and 1930s in Canada, the United States,
and Nordic countries such as Sweden (ILO 1966; Lowe 1980; Krasas-Rogers
2000; Vosko 2000). Furthermore, numerous scholars demonstrate that
state policies cultivating dual breadwinning emerged earlier in some places,
such as Denmark and Sweden, than in others, such as the United Kingdom
(Ravn 1990; Lewis and Astrom 1992; Conaghan 2002). Historical differ-
ences in the nature of and the time allocated to unpaid work by women and
men in different places also attest to variation in patterns of caregiving
(Picchio 1998; Anxo 2002).

Citizenship Boundaries

An integrated analysis also requires making connections between employ-
ment norms, gender relations, and citizenship boundaries, which are too



Managing the Margins

often overlooked. Indeed, looking through the lens of citizenship shows
that in addition to being sustained by a particular gender contract, the
emergence of the SER rested on a particular conception of membership in
a community and the rights and obligations attached to this membership
(see for example Lister 1997: 14; Stasiulis and Bakan 2005: 1-2). The com-
munity membership identified with modern citizenship is tied to the
emergence of the nation-state system, stemming from the idea of national
sovereignty defining populations that could make claims on the state
in contrast to those, within and outside a given national territory, who
could not (Hall and Held 1990: 176; Brodie 2002: 44; Stasiulis and Bakan
2005: 16).

The identification of citizenship with the nation state contributes to two
broad emphases of contemporary scholarly investigation—one focused on
inclusions and exclusions within a nation state and another on those
surrounding nation states. Evincing a methodological nationalism (Wimmer
and Schiller 2002), much scholarship in industrial relations and compara-
tive public policy reflects the first emphasis. It takes the nation state as a
given and examines citizenship’s boundaries from within, largely without
questioning the territorial limits of labour and employment regulation.’
A significant body of scholarship on migration, in contrast, focuses on the
exclusive character of national citizenship. Much of this literature reveals
how, as Brubaker (1994: 230) puts it, ‘the institution of citizenship, tying
particular persons to particular states...serves as a powerful instrument
of social closure’.® As an alternative to this either/or focus, in their book
Negotiating Citizenship: Migrant Women in Canada and the Global System,
Stasiulis and Bakan (2005: 16) describe citizenship as a type of nation-
state membership combining universalistic and particularistic elements
and assert that ‘these criteria, which appear to be contradictory to one
another, actually are complementary and interdependent in the citizenship
matrix’. This conception guides this inquiry.

Premised on the congruence between membership and territory,
the spatial container for the SER was the nation state. The rights and
obligations associated with this conception of citizenship emanated from
a common nationality, defined typically on the basis of birth, lineage,
and/or residence (Sainsbury 2006: 231), and they were presumed to be
universal among those holding membership. In T. H. Marshall’s (1963: 87)
influential formulation, ‘citizenship is a status bestowed on those who are
full members of a community. All who possess the status are equal with
respect to the rights and duties with which the status isendowed’. As the SER
ascended as a norm, nationality was central to community membership and
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its legitimacy; it was a primary basis for determining who was to be accorded
formal civil, political, and social rights (Soysal 1994).

The system of nation states within which the SER took shape is frequent-
ly assumed but rarely acknowledged. Bringing it into sharper focus
is key to identifying how adult male citizens came to be the subjects of
this employment norm as well as to how certain groups of workers came
to be excluded from it. Workers lacking citizenship in the nation states
in which they worked were excluded from the SER through both immigra-
tion policies differentiating immigrants by their entry category and policies
directed explicitly at migrant workers.” The former included policies
advancing a hierarchy of rights tied to form of immigration and limit-
ing migrant workers’ access to features of the SER, such as perma-
nency, while the latter included policies excluding migrant workers from
certain employment rights and protections by design, application, or
enforcement.

The nation-state-centred conception of citizenship associated with
the SER was premised on the fusion of continuity of employment and
territorial belonging. This meant providing for open-ended employment
relationships for workers holding national citizenship, while simultaneously
limiting non-nationals to temporary engagements. In this way, it rein-
forced the masculine biography associated with the male breadwinner /
female caregiver gender contract presuming men'’s labour force attachment
from the onset of adulthood until retirement. At the same time, the effec-
tive requirement that workers be permanent residents or citizens to gain
access to the SER served as a mechanism for limiting migrant workers’
access to this normative life course.

National citizenship enabled host states to perpetuate the distinct role
of migrant labour as a component of the labour supply defined by the
institutional differentiation of its processes of reproduction and mainte-
nance and migrant workers’ specific form of powerlessness. As Sassen-Koob
(1981: 70) illustrates, in the case of migrant labour, intergenerational repro-
duction occurs in the sending country, facilitated by its institutions, and
daily maintenance takes place only partly in the host country. Host states,
and employers within them, externalize the costs of renewal in various
ways (Buroway 1976; Sassen-Koob 1978). They have at their disposal the
possibility of repatriation. Short-term ‘savings’ flowing from this possibility
include limiting costs associated with unemployment, disability, or medi-
cal care, while long-term cost reductions relate to ‘exempting the [host]
economy from the need to build the kinds of infrastructure and service
organizations that would be required by an equal number of national
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workers’ (Sassen-Koob 1981: 71). Employers, in turn, use migrant labour to
reduce labour costs directly though the provision of lower wages
or indirectly through ‘organizational flexibility’ (e.g. the ease of hiring
and firing).® Because of these features, ‘the same conditions that make
international migration one of the most important labour supply systems
also promote the development of nation states as the basic political unit of
world capitalism’ (Sassen-Koob 1981: 65).

These distinct features of migrant work are historically contingent and
nationally variable, depending, for example, upon relations between the
sending and receiving states. However, the particular form of powerlessness
experienced by migrant workers without prospects for attaining national
citizenship—especially workers of colour from the global South for whom
immigration policies in many high-income countries have actively discour-
aged permanent settlement—highlights the linkages between women’s
socially assigned role of reproducing the labour force on the basis of unpaid
work under the male breadwinner / female caregiver gender contract asso-
ciated with the SER and its nation-centred conception of citizenship.

Once inside host states, migrant workers lacking national citizenship
gained only limited access to civil, political, and social citizenship rights
(see e.g. Arat-Koc 1990; Soysal 1994; Lister 1997; Abu-Laban and Gabriel
2002).” The tendency for states to extend minimal rights to migrants has
prompted scholars to speak of the ‘negotiated citizenship’ (Stasiulis and
Bakan 2005) of migrant workers, ‘partial citizenship’ (Lister 1997), and the
‘citizenship of alienage’ (Bosniak 2002).

The gradual and selective extension of partial citizenship to migrants was
interwoven with the experiences and struggles of women, people of colour,
and Aboriginal people residing permanently within the societies hosting
migrant workers. In many liberal democracies, partial citizenship acted
together with a gender contract entailing bars or limits to women'’s labour
force participation upon marriage or pregnancy,'® limited or conditional
rights to social wage and social security benefits attached to the SER, such
as unemployment insurance,!' and delayed or qualified access to civil
and political rights as well as other social rights.'? Partial citizenship was
also racialized.'® In these ways, the internal inclusions and exclusions of
national citizenship and the male breadwinner / female caregiver contract
were intertwined under the SER. The key link between them: their contri-
butions to the daily and intergenerational reproduction of workers in the
societies in which this employment norm arose.

12
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Regulations at Different Scales

In exploring how the interaction of employment norms, gender relations,
and citizenship boundaries shapes contemporary responses to precarious
employment, this book analyses regulations operating at different scales
from the late 1800s, when national and international measures prefiguring
the construction of the SER took shape, to the present, with the construc-
tion of a package of international regulations directed at non-standard
employment. It analyses the contested development of such regulations
in parts of Western Europe as well as in Australia, Canada, and the United
States and in what is often called the International Labour Code—or the
compendium of labour standards of the International Labour Organization
(ILO) plus those of other supra-state organizations (e.g. the European
Union (EU) and the United Nations (UN)) (for a table of international
labour regulations discussed, see Appendix A).

International labour regulations emerge from the interaction between
laws, policies, and practices operating at multiple levels. They include
conventions, recommendations, and resolutions devised and adopted
by member states of the ILO in conjunction with representatives of workers
and employers in tripartite forums and conventions adopted by the UN.
Conventions are the ‘hard laws’ of the International Labour Code—once
ratified by a nation state, they have the status of treaties—whereas recom-
mendations, which often supplement conventions, and resolutions are
‘soft laws’ or non-binding instruments (on the distinction between hard
and soft laws, see contributions to Kirton and Trebilcock 2004). Interna-
tional labour regulations also include supranational agreements, such as
treaty-provisions emerging at the European level through the European
Economic Community (EEC) Treaty and EU Directives, which may
be formulated directly by the European Commission or brought to the
European Commission by the social partners through framework agree-
ments.'* They are not stand-alone instruments, but rather are constructed
through cumulative processes of exchange between interconnected sources
of regulation. This conception builds on scholarship illustrating that ILO
standards ‘exist prior to and independent of national ratification’ and
that their role is to provide frameworks for adaptation in multiple contexts
(Murray 2001b: 6; see also Hepple 1994; Sengenberger 1994, 2002;
Swepston 1997; Cooney 1999; Murray 2001c; for historical insights, see
Mahaim 1921; Thomas 1921; Alcock 1971). International labour regula-
tions contribute to wider outcomes related to labour and social conditions
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and they can express social aspirations as well as advance fundamental
human rights key to the labour field, which may or may not be addressed
elsewhere (Sengenberger 2002: 93; see also Murray 2001d).

International labour regulations can take the form of procedural regula-
tion, which include what Hepple (1997: 357; see also Miickenberger and
Deakin 1989: 157) labels ‘pro-collective’ regulations, such as those promot-
ing freedom of association and the right to organize and bargain collective-
ly, as well as non-discrimination, and which contribute to establishing
‘norms governing the process of bargaining’ (Deakin and Wilkinson 1994:
291; see also Freedland 1995). They can also be promotional or advance
standards shaping national or supranational macroeconomic goals (Murray
2001b: 12). Those devised to respond to precarious employment are, how-
ever, strongly substantive in so far as they promote the insertion of mini-
mum protection into the employment relationship (Deakin and Wilkinson
1994: 290). These substantive regulations also seek harmonization, as
opposed to the establishment of uniform rules for certain rights, which is
the goal of pre-emptive legislation (Stone 1995: 999).'® Harmonization, it
should be emphasized, does not necessarily encourage a loss of regulatory
diversity, either in the case of EU directives or in ILO conventions and
recommendations.'® Rather, it promotes conformity in results over the
long term; the emphasis on harmonization of this sort in international
labour regulations makes them an instructive entry point for investigating
efforts to deal with precarious employment at multiple scales.

These international labour regulations are also a point of departure be-
cause examining their development helps place an ‘integrated political
economy’ (Gill and Law 1988, p. xxiii) at the centre of the analysis. Pro-
cesses shaping their design and implementation transcend conventional
divides between state and non-state actors, as well as between domestic and
international politics, since ILO and EU regulations are crafted by states
and organizations of states in conjunction with unions and employers, and
increasingly with the input of other segments of civil society, which also
play central roles in the UN system. Although it is informed by scholarship
analysing regulations of the ILO, the UN, and the EU in the context
of international law and politics (see especially Charnowitz 1987, 1995;
Langille 1997; Murray 2001¢; and Alston 2005) and studies of the role of
international organizations (e.g. the ILO) in the global political economy
(see e.g. Cox 1973, 1977), this book is not a study of international labour
regulations per se. Instead, it uses the contestation surrounding these
(as well as national) regulations as a means for understanding the logic
of SER-centrism.
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International labour regulations adopted in response to precarious
employment in the post-1990 period focus principally on part-time and
temporary employment, and the employment relationship. This investiga-
tion explores the logic of such regulations, focusing on the ILO Convention
on Part-Time Work (1994), the EU Directive on Fixed-Term Work (1999),
the EU Directive on Temporary Agency Work (2008), and the ILO Recom-
mendation on the Employment Relationship (2006). It does so partly
through detailed examinations of approaches to regulating part-time
and temporary paid employment where they are well-developed and self-
employment, where the rise of paid employment waned in the post-1980
period and forms of work for remuneration falling outside the strictures of
the employment relationship became more widespread.

A Multi-Method Approach

In pursuit of an integrated analysis, this book takes an interdisciplinary
approach drawing from and making connections between the disciplines
of political science, law, sociology, history, labour studies and industrial
relations, women’s/gender studies, and citizenship/migration studies. It
also employs multiple methods, incorporating textual analysis of historical
and contemporary documents, observation, interviews, and statistical anal-
ysis. Brief discussions of each of these methods follow and the appendices
contain further elaboration as indicated.

The historical research involved examining developments prefiguring
the adoption of the earliest international labour regulations, as well
as early national and supranational labour regulations. To develop the
international dimension, I conducted archival research at the ILO, where
I examined texts dating to well before the organization’s inception and
its extensive collection of national and regional legislation and I gathered
parallel documentation at the Commission of the EU. To chart historical
developments in the national contexts of Australia, Canada, and the
United States, as well as among the EU 15, I surveyed laws, legislation,
regulations, and policies addressing precarious employment, as well as
debates surrounding their enactment. My concern in examining these
primary texts was to track regulatory developments at different scales con-
tributing to the emergence and development of the SER as a normative
model of employment.

To understand the contemporary motivations and strategies of interna-
tional organizations, states, unions, and employers, between 1997 and
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2006 1 attended key sessions of the ILO’s annual International Labour
Conference, which takes place in Geneva for approximately three weeks
each June. I did so as an academic observer (i.e. a non-participant) sitting
with the Canadian government delegation to these meetings in daily tri-
partite sessions and parallel government meetings of all member states
and of the Industrialized Marked Economy Countries (IMEC) group of the
ILO (for a list of sessions observed, see Appendix B).

To complement such observation, I conducted interviews with represen-
tatives of workers and employers engaged in the negotiation of ILO regula-
tions and with ILO officials involved in drafting texts for debate and
implementation, as well as with representatives of workers, employers,
and EU parliamentarians who were central in formulating EU-level frame-
work agreements and directives and officials of the European Commission
involved in monitoring their transposition by member states and in devel-
oping new policy frameworks.

In studying the illustrative cases of part-time employment, temporary
employment, and self-employment, I also interviewed workers and repre-
sentatives of their organizations and other relevant actors. In Australia, for
example, I interviewed workers and union leaders centrally involved in
two key cases challenging the precarious character of much part-time
employment—at a federal level, the Family Provisions Test Case, and in
the state of New South Wales, the Secure Employment Test Case. In the EU,
I interviewed representatives of union and employer confederations in the
temporary agency sector at the supranational level (UNIEUROPA and
EUROCIETT) and their national counterparts. Through such interviews,
I attempted to uncover both strategies underlying different actors’ posi-
tions, including intra-employer and intra-union divisions, on regulations
under development and those already in effect, as well as to gain insight
into the interpretations of specific aspects of in-progress and prevailing
regulations and their effects (for a full list of interviews conducted, see
Appendix C).

Finally, to chart forms and dimensions of precarious employment in
the post-1980 period, I developed a statistical portrait, drawing on primary
data collected by national and international agencies. Developing this
portrait was challenging because approaches to conceptualization and
measurement employed in national and international data sources reflect,
and often reinforce, the tendency to conflate precarious and non-standard
employment—that is, statistical categories tend to mirror social norms,
making it difficult to measure the ‘abnormal’. For example, the ways in
which surveys are formulated often contribute to grouping a multiplicity of
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forms of employment into a single catchall (i.e. non-standard employ-
ment) or make it difficult for analysts to look in-depth at a given type
of employment, such as part-time employment, to analyse part-time
paid employment versus part-time self-employment or part-time tempo-
rary versus part-time permanent paid employment. Definitions of forms of
employment also vary, according to different institutional, legal, political,
and social arrangements, as do indicators that capture dimensions of labour
market insecurity. To meet these challenges, the statistical portrait devel-
oped across Chapters 3 to 6 attempts to use indicators of forms of employ-
ment in a manner sensitive to context (e.g. it is attentive to institutional
variation in the SER across late capitalist labour markets), as well as to
gender relations and citizenship boundaries. In addition to providing a
full list of data sources and explanatory notes for statistical tables and
figures, Appendix D also includes extended commentaries on my approach
to specific data issues.

The Book in Brief

In Chapters 1 and 2, I trace the history of the SER through an analysis of
regulations emerging at different scales from the late 19th century to the
contemporary period. Feminist scholarship on the SER has long docu-
mented its gendered character and, in particular, how this employment
norm is sustained by norms of female caregiving. Close scrutiny of the
roots of international labour regulations makes it possible to develop
such insights further: Chapter 1 shows that the first successful efforts
to forge minimum international humanitarian labour standards in the
19th century centred on women and children. They were pursued in
the name of ‘protecting the weak’, and were made possible partly by
the assumption that rights associated with citizenship should be geared
to adult men. With the emergence of the International Labour Code,
national governments, trade union federations, and employers’ associa-
tions cultivated notions of women as ‘the weaker sex’ and ‘mothers of
the nation’ through sex-specific regulations addressing maternity and
night work, which reinforced norms of unpaid caregiving among
women and, like the national regulations emerging around that time,
bolstered the freedom of contract among newly enfranchised men. Only
subsequently did they extend similar standards for labour protection to
adult male citizens.
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Having established the centrality of the evolving male breadwinner /
female caregiver gender contract to its emergence, Chapter 2 charts the
SER’s construction and consolidation in international labour regulation in
the interwar and post-World War II periods. This aspect of the analysis is
organized according to the three central pillars of employee status (i.e. the
bilateral employment relationship), standardized working time (normal
daily, weekly, and annual hours), and continuous employment (permanen-
cy). It also highlights the significance of exclusions and qualified inclusions
in the creation and persistence of this employment norm, demonstrating
how regulations on such subjects as hours of work and unemployment
relied upon and reinforced the male breadwinner / female caregiver con-
tract by limiting their terms principally to wage-earners in industry and
exempting ‘special’ classes of workers (e.g. casual workers and homeworkers
and workers employed in family businesses). Notably, regulations adopted
subsequently in response to a crumbling male breadwinner / female care-
giver contract sought to strip the SER of its formal exclusions. With the
chief exception of exclusions based on nationality, formal equality was
pursued in many regulations adopted, starting in the 1950s, including
those on equal remuneration and non-discrimination. However, by ne-
glecting processes of social reproduction, such regulations could only
begin to challenge an employment norm geared to adult male citizens.

Chapter 3 initiates the book’s statistical portrait of contemporary em-
ployment trends in industrialized contexts. Addressing one of the ques-
tions raised at the outset, it illustrates the slow decline of the SER in the
neoliberal era in a range of countries where it had reached ascendancy
by the late 1970s. It reveals further that full-time permanent employment
and non-standard employment remain gendered and shaped by citizenship
status to the present. The chapter also lays the foundation for the book’s
discussion of post-1990 international labour regulations directed at non-
standard employment.

Chapters 4, 5, and 6 analyse in greater detail the SER-centric logic and
effects of these international labour regulations alongside concurrent ap-
proaches within and among nation states. International labour regulations
developed to respond to precarious employment focus on bringing those
forms falling just outside the SER within its range. They address divergence
from the SER on the basis, among other things, of working time, continuity,
and employment status. The chapters comprising the body of this book are
organized accordingly—each explores the interface between the normative
model of employment, the gender contract, and citizenship boundaries
and a particular instrument or grouping of instruments of international
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labour regulation, and each uses a detailed illustration to develop the
analysis.

Chapter 4 evaluates regulatory responses to challenges to the temporal
boundaries of the SER and the precariousness with which they are asso-
ciated, beginning with the ILO Convention on Part-Time Work (1994) and
its framework for fostering equal treatment on the basis of form of employ-
ment. To analyse the logic of this regulation, the chapter considers the
nature and significance of part-time employment in Australia, where it
is widespread and also deeply gendered. However, it is the composition of
part-time employment that most distinguishes Australia from other indus-
trialized countries. In Australia, a relatively small proportion of part-time
workers are permanent employees. Instead, many part-time workers are
either employed on a casual and/or a fixed-term basis or are self-employed.
Even among all part-time employees, most are casual, a disproportionate
percentage of whom are women. Despite sustained attempts on the part of
workers and their unions to curtail the spread of part-time casual employ-
ment, a sizeable subset of part-time employment in Australia is defined
not only by shorter than ‘normal’ working hours but by a lack of certainty
indicated typically by an indefinite contract of employment. Compound-
ing this uncertainty, casual workers lack access to paid vacation, paid sick
leave, paid public holidays, notice of termination, and redundancy pay.
SER-centric approaches to responding to precariousness amongst part-time
workers chiefly address the situation of permanent part-time wage-
earners—they typically exclude the self-employed and those engaged on
temporary or casual bases. The Australian case illustrates the implications
of these exclusions and the logic that they reflect.

Chapter 5 considers responses to the erosion of continuity of employ-
ment, denoted by an open-ended employment relationship between
a worker and an employer where the worker works on the employer’s
premises under direct supervision, cultivating certainty in employment. It
considers the EU Directive on Fixed-Term Work (1999), which subscribes to
equal treatment, the EU Directive on Temporary Agency Work (2008),
which qualifies equal treatment, as well as efforts to regulate both types
of temporary employment in the EU 15. The analysis shows that while SER-
centric approaches extend some protections and benefits to fixed-term
workers, lesser protections apply to temporary agency workers. In the EU
15, both fixed-term and temporary agency workers confront uncertainty
and limited access to social benefits and statutory entitlements due to the
tenure of employment. Temporary agency work is, however, especially
likely to be precarious. Temporary agency workers encounter difficulties
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securing protections requiring the identification of a single employer, such
as wage protections in the case of insolvency or default on the part of the
agency, and they have lower average hourly wages than workers in other
forms of employment. These insecurities are magnified among workers
lacking national citizenship in the countries in which they are employed.
They are also amplified among women workers because of their partial
citizenships within national labour markets and the still prevalent assump-
tions that they do not require wages sufficient to cover themselves and
dependants. Examining the case of temporary agency work in the EU 15 in
relation to fixed-term work is thus instructive in understanding the tiered
effects of SER-centrism.

Chapter 6 focuses on legislative responses to ambiguity and instability in
the employment relationship at the crux of the SER. The international
labour regulation of principal interest is the ILO Recommendation on the
Employment Relationship (2006), which denotes the limit of SER-centrism
by shifting the emphasis from equal treatment to effective protection. The
empirical focus is on several industrialized market economy countries
belonging to the ILO experiencing a rise of self-employment resembling
paid employment and exhibiting dimensions of labour market insecurity,
starting in the late 20th century. The chapter places an accent on two
distinct approaches to regulating self-employment. One approach is exem-
plified by change at the federal level in Australia, where in the 1990s and
early 2000s the government withdrew protections designed for workers
in precarious employment situations falling outside the employment
relationship. The other approach is typified by developments in several
EU member states as well as at the EU level, where over the same
period, new policies supporting entrepreneurship aimed to respond to the
insecurities confronting many self-employed people. Both approaches
to self-employment attempt, at a minimum, to limit so-called disguised
employment relationships. Yet even the most extensive policy proposals
advanced at the EU level in the early 2000s, which called for extending
some supports to a subset of the self-employed known as ‘economically
dependent workers’, drew the line. They refused to extend labour protec-
tion to those engaged in forms of work for remuneration falling outside
the strictures of the employment relationship, including workers most in
need of it.

Taken together, Chapters 4 to 6 demonstrate that approaches to regula-
tion taking the SER as a baseline mainly extend labour protection to forms
of employment falling just beyond its range. Those employment situations
deviating sharply from the SER are least likely to be improved.
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Given this verdict, Chapter 7 assesses three alternative approaches
to regulation: the ‘tiered’ SER examined in Chapters 4 to 6; the ‘flexible
SER’ (Bosch 2004); and ‘beyond employment’ (Supiot et al. 1999b; and
Supiot 2001). Among these approaches, beyond employment holds most
promise. As an alternative basis for labour and social protection, it attempts
to de-link employment status and form of employment from dimensions of
labour market insecurity, while simultaneously addressing the relationship
between employment norms and gender relations and extending citizen-
ship’s boundaries. Even this approach has limitations, however. In response
to the menu of available possibilities, the book concludes by calling for an
alternative imaginary building towards transformative visions of caregiving
and community membership.

Notes

1. Rodgers’s (1989: 3-5) four dimensions are: degree of certainty of continuing paid
employment related to whether a job is permanent or temporary; degree of
regulatory protection or the worker’s level of access to protection through
union representation or the law; control over the labour process linked to the
presence or absence of a trade union; and income level (see also Bettio and Villa
1989; Miickenberger 1989; Rubery 1989; Biitchtemann and Quack 1990; and
Standing 1992; on dimensions of employment security, see Standing’s later
work: 1997, 1999a, and 1999b).

2. There is a large body of scholarship on the SER. In writing this book, and in
some of my previous work (Vosko 1997 and 2000), including collaborative work
(Fudge and Vosko 2001a and 2001b), I have been influenced particularly by
Miickenberger (1989) and Biichtemann and Quack (1990) as well as by Leighton
(1986), Rodgers (1989), Tilly (1996), Fudge (1997), and, more recently, by Bosch
(2004).

3. By Fordism, I mean the mode of production first prevailing in the industrial
world after World War I: namely, a system of mass production involving partially
automated assembly lines and cultivating expanding markets, first domestic
markets and subsequently external markets, for inexpensive consumer goods—
that is, mass consumption. For in-depth discussions of its phases and its varieties,
see for example Harvey (1989) and Jessop (1993).

Connected to Fordism, the Keynesian welfare state refers to the modern welfare
state emerging in rapidly advancing capitalist countries after World War II,
identified with Keynes’s contention that states can intervene productively to
shape levels of investment and domestic income and thus regulate unemploy-
ment through policies of ‘demand management’. Such policies serve to partially
socialize both the costs of production (e.g. through tax credits and various state
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concessions) and workers’ reproduction (e.g. through various forms of income
support as well as public works) (Teeple 1995: 17). Their introduction is rooted
historically in an entente between workers and employers to constrain the
business cycle to avoid the unrest characterizing the 1930s as well as a deal
between capitalist states to finance the reconstruction of Western European
economies destroyed by World War II in order to moderate the postwar attraction
to socialism, on the one hand, and facilitate reforms to laissez-faire economics,
on the other hand.

. For studies providing insight into the different features of the SER in different

contexts, see for example, on the United Kingdom, Benyon et al. (2002)
and Deakin (2002); on Sweden and France, Anxo et al. (2001); on Germany,
Miickenberger (1989) and Bosch (2004); on the Netherlands, Burri (2005); on
Canada, Vosko (2000) and Fudge and Vosko (2001a); on the United States, Hyde
(2000), Appelbaum (2002a and 2002b), and Piore (2002); and, on Australia,
Burgess and Campbell (1998).

. Tinclude some of my own previous work, including collaborative work, in this

category (see e.g. Vosko 1996; Fudge and Vosko 2001a and 2001b); for other
examples from the industrial relations, public policy, and legal studies literatures,
see Deakin 2002; Langille 2002; Bosch 2004.

As Bosniak (2002: 29) suggests, this tendency is also evident in analyses of
universal citizenship, or what she labels the ‘tale of progressive incorporation’,
which she identifies principally with democratic theory, particularly the work of
Karst, Young, and Walzer.

Bosniak (2002, see especially chapter 5) and Williams (19995) also illustrate that
much scholarship exploring axes of racialized and gendered differentiation also
presumes rather than questions national citizenship boundaries. (Focusing on
the American case, Bosniak cites work by Kessler-Harris and Smith, but one might
also cite others, such as Pateman 1988; Gordon 1990; and Orloff 1993.)

. In her discussion of citizenship’s subjects, Bosniak (2002: 31), for example,

develops the helpful notion of ‘bounded citizenship’ to refer to ‘the way
in which the community’s membership and boundaries are constituted in the
first instance’ or the ‘threshold’ of the political community, which, ‘in most
versions . . . is that of the nation state’.

This book is influenced by this conception. However, references to citizenship’s
external boundaries are also informed by Hindess’s (2000) idea of the interna-
tional management of populations covered by the nation state system. As Hin-
dess argues, it is helpful to see citizenship as marking out or identifying
populations partly to ‘advis[e] state and non state agencies of the particular
state to which an individual belongs’ (1495). Drawing out Hindess’s insights
further, Walters (2002: 267) suggests that ‘the remarkable thing about citizenship
is that it represents a regime that regulates “the division of humanity into distinct
national populations” and operates “as a dispersed regime of governance of
the larger human population”’. This interlinked process, along with the
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10.

11.

12.

constitution of community membership by individual nation states identified
by Bosniak (2002), contributes to producing bounded citizenships and citizen-
ship’s boundaries.

. As it is used here, the term ‘migrant work’ refers to work performed by workers

lacking national citizenship in the states in which they are employed and the
corresponding term ‘migrant worker’ refers to workers engaged in migrant work.
In contrast, the term ‘immigrant worker’ refers to workers who are foreign
born but hold citizenship or permanent residency in the countries in which
they are employed.

Immigration laws, policies, and regulations address and often distinguish
between migrants and immigrants. As Sainsbury (2006; 239) illustrates, in
receiving countries such as Australia, Canada, and the United States, as well
as various countries in Western and Northern Europe, ‘the social rights of
immigrants are differentiated by entry categories associated with the form
of immigration’.

. The externalization of costs at both these levels may be aided by migrant work-

ers’ lack of knowledge or familiarity with laws, policies, and politics, including
union politics, and the hostile treatment many receive from national citizens
threatened by their presence. In the labour process, the powerlessness experi-
enced by migrant workers stems partly from the direct and partly from
the structural control to which they are subject. Direct control, according
to Sassen-Koob (1981: 79, 81), cultivates the tendency to treat migrants as
commodities or production factors.

. As Soysal (1994: 120) illustrates, however, based on an examination of guest

workers’ incorporation in Western European countries in the post-World War II
period, the order in which migrant workers typically attained partial citizenship
rights in host countries ‘reverses T.H. Marshall’s way of organizing rights histor-
ically [i.e. civil, political, social]’.

On Australia, see for example Hunter 1988; see also Shaver 1992 and Cass 1994;
on Canada, see for example Archibald 1970; Hodgetts et al. 1972; and, on the
United States, see for example Kessler-Harris 1982.

On Australia, see for example O’Connor et al. 1999; on Canada, see for example
Pierson 1990; Porter 1993; Vosko 1996, 2003; and, on the United States, see for
example Pearce 1990; Fraser and Gordon 1994.

Even Marshall (1963: 79, emphasis added), much criticized for his lack of gender
analysis (see e.g. Fraser 1994, 1997; Lister 1997, 2001), briefly acknowledges
women’s partial citizenship in these nation states by noting that ‘the story of
civil rights in their formative period is one of the gradual addition of new rights
to a status that already existed and was held to appertain to all adult members of
the community—or perhaps one should say to all male members, since the
status of women, or at least of married women, was in some important respects
peculiar’.
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The lack of civil rights among people of colour until the mid-20th century in the
United States is one example (Shklar 1991; Glenn 2002). Another is the late
extension of political rights to racialized groups in Canada, such as people of
Japanese descent, and to Aboriginal people, who were not granted the right to
vote until 1949 and 1960, respectively. In many contexts, the extension of
political rights to such groups was further differentiated by gender—in Austra-
lia, for example, it took until 1967 for Aboriginal women to attain voting rights.
Other mechanisms encourage greater conformity in labour protection at the EU
level and thereby support directives. The foremost is the Open Method of
Coordination (OMC) fostered by the European Employment Strategy (EES),
described in Chapter 5.

According to Stone (1995: 999), regulations fostering harmonization involve
‘structured incentives and pressures..." aiming to induce states ‘to bring their
labor laws [and policies] into conformity’. A good example is the EU Directive
because member states are required to implement it by transposing its terms to
their own employment and labour policy regimes, although ILO and UN con-
ventions also foster harmonization.

In contrast, rules flowing from pre-emptive legislation take effect through
national courts and tribunals of minimum labour standards and participative
frameworks which are agreed to on an international basis (Hepple 1997: 362).
They may be advanced through procedural or (compulsory) substantive regula-
tion. Some argue that EEC Treaty provisions fall into this category. However,
there is a debate over the extent to which these provisions actually advance
‘core’ labour rights (Stone 1995: 999-1000; Hepple 1997: 362-3).

As Deakin and Wilkinson (1994: 292) contend in discussing EU regulations:

harmonization of standards—as norms—does not necessarily imply
the achievement of uniformity of standards. .. that is the actual level
of protection achieved in a particular country; nor does it imply that
the same system of labour law will necessarily be adopted in each
member state, since the mechanisms by which norms are set and
implemented at a national level may continue to be sensitive to the
traditions and history of different systems.

These authors’ analysis is supported by the finding that while harmonization is
taking place in the EU, member states are not translating supranational regula-
tions at the national level in a literal or uniform way (see e.g. Kilpatrick and
Freedland 2004).

In assessing the meaning of harmonization in the case of ILO standards,
Sengenberger (1994) helpfully distinguishes between ‘fundamental’ ILO con-
ventions and the remaining ILO conventions and recommendations. Deemed
universal, the former are attached to the principles in the Declaration on
Fundamental Principles and Rights at Work (1998) and tied to the ILO Consti-
tution; they do not have regard for the different capabilities of member states to
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ratify and implement the international norms. The latter, in contrast, take
account of ‘local diversity of economic and social conditions’; more in line
with EU directives, they do not countenance setting differential standards for
different countries but aim at equivalence (Sengenberger 1994: 41). Many also
provide for exemptions and qualified inclusions or permit conformity to occur
gradually.
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Forging a Gender Contract in Early
National and International Labour
Regulation

The protection of the weak, and therefore of women as well as of children
and young persons, is one of the fundamental principles underlying the
movement which led to the creation of the International Labour Organi-
zation.
ILO (1921a) The International Protection of Women
Workers, Studies and Reports, Series I, No.1: 1.

Feminist scholarship on the SER has long demonstrated its gendered char-
acter. This chapter aims to further this appraisal by examining develop-
ments contributing to its rise at both the national level and in the
International Labour Code.

A large body of feminist scholarship has shown how the earliest attempts
to establish minimum conditions of work and employment in Europe, North
America, and other industrializing contexts centred on ‘protecting women’
(see especially contributions to Wikander et al., eds., 1995). In the 19th
century, with the rapid growth of industrial capitalism and the enfranchise-
ment of working-class men, and their newly achieved civil right to contract
freely with employers, national labour legislation set limitations on women'’s
working hours and night work, prohibited women from working with dan-
gerous substances, fixed minimum wages in female-dominated industries,
and established maternity protections. Similarly, prohibitions against wo-
men’s night work in industry and the use of white phosphorous in match
production were the first subjects of international labour regulation begin-
ning in 1906 and such subjects, as well as maternity protection and lead
poisoning, were also addressed at the inaugural conference of the ILO in
1919. This congruence was not accidental. Indeed, only once the contours of

26



Forging a Gender Contract

the male breadwinner / female caregiver gender contract were established
could the SER emerge as the normative model of employment.

At the same time, the selection of early subjects for international labour
regulation was not without contestation. There were struggles over the
merits and shortcomings of protective labour legislation for women be-
tween and amongst trade unionists, working-class and liberal feminists,
women social reformers, and philanthropists. Debates pivoted on whether
to pursue ‘equal protection’ for men and women or protection for women
exclusively. On the one hand, liberal feminists and social democrats
cast protective labour legislation as discriminatory, a position tied to
their pursuit of equal civil and political citizenship rights for women. On
the other hand, large segments of the male trade union movements and
some working-class women viewed protective labour legislation as a prag-
matic strategy in the struggle against women'’s subordination in free labour
markets and, ultimately, against the exploitation of the working class
as a whole; this diverse group often found itself in strategic alignment
with national governments and their representatives at the international
level. The outcome of these debates was that the patchwork of protective
labour legislation in rapidly industrializing countries was gradually solidi-
fied in international labour regulations.

The ensuing discussion traces the gendered foundations of the SER as the
normative model of employment in industrializing capitalist labour mar-
kets by sketching the development of select national regulations and the
creation of the initial body of standards of the International Association of
Labour Legislation (IALL) in 1906 and the ILO in 1919. After synthesizing
scholarship by feminist historians documenting the evolution of protective
legislation in various parts of Europe and North America as well as in
Australia and charting debates surrounding the adoption of international
labour regulations, the chapter shows how by cultivating a male breadwin-
ner / female caregiver gender contract, early labour regulations adopted
nationally as well as internationally helped lay the foundation for the SER.

Select National Developments, 1830s-1930s

The timing of the introduction of protective legislation varied nationally,
yet regulations governing hours of work and night work, wages, the use of
dangerous substances, and maternity shared several features. Most early
laws targeted children and subsequently sought to limit the extent or alter
the character of women’s paid work, especially in industry, in order to
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encourage them to fulfil caregiving duties as well as to inhibit competition
between women and men (Kessler-Harris et al. 1995: 4). This pattern gives
credence to T. H. Marshall’s (1963: 84) observation that early Factory Acts
‘meticulously refrained from giving this protection directly to the adult
male...out of respect for his status as a citizen, on the grounds that
enforced protective measures curtailed the civil right to conclude a free
contract’. Protective legislation set limits on women'’s labour force partici-
pation through such measures as compulsory confinement for pregnant
women and new mothers and occupational prohibitions. Protection was
pursued primarily by the state and supported by humanitarian capitalists,
many male trade unionists, and women social reformers. Their arguments
emphasized motherly duties to protect the unborn and to fulfil domestic
obligations, the ‘preservation of the nation’, and women's supposed lesser
physical and moral fitness to engage in certain forms of employment and
occupations. In many cases, protections did not apply to categories of work
deemed acceptable for women, perceived either to be intermittent, per-
formed in the domestic sphere, or tied to caregiving, such as household
servants, agricultural workers, casual workers, family workers, and workers
in small workshops, as well as waitresses and nurses (see e.g. Hutchins 1907;
McCallum 1986; Fredman 1997). Furthermore, seldom discussed were is-
sues of whether men should engage in paid work (Fredman 1997), whether
men’s work in certain occupations or industries endangered the unborn
(Whitworth 1994), or whether men had domestic obligations.

Hours and Night Work

In Britain, where sex-specific legislation governing hours of work was
pioneered, workers’ efforts to reduce their hours began with gender-neutral
calls for limits on the working day. While many such efforts, dating to the
early 1800s, were ignored, the British Factory Act of 1833, responding
partly to the ten-hours movement seeking a reduction in children’s
hours, barred children under 9 years of age from working in textile factories
and reduced the working day to 12 hours for 13-18-year-olds. In 1844,
women were included under such legislation, which characterized them
‘to be, like children, “unfree agents” in the labour market’ (Lewis and Rose
1995: 99).

According to Lewis and Rose (1995: 92), British working men, such as
those working in textile factories where everyone’s work was interdepen-
dent, did not want to undermine their newly won freedom of contract, and
so they supported legislation affecting women and children, presuming
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that ultimately men’s hours would be shortened. But, while early Factory
Acts are often cited as the first formal limit on women’s paid work in
Britain, inattention to men’s situation is equally notable (Fredman 1997).
Only in the late 1800s did trade unions begin to push, once again, for a
general eight-hour day and to argue that, as one union leader (quoted by
Lewis and Rose 1995: 108) put it, ‘the veil must be lifted... Women and
children must no longer be made the pretext for securing a reduction
of working hours for men’. Henceforth, Britain began to set limits on
working hours, and factory work more generally. Still, as Fredman shows
(1997: 72-3), limits to working hours were most comprehensive in indus-
trial settings, especially in large textile factories, where the presence
of wage-earning women often threatened their male counterparts; in
‘small workplaces, home workers and family workers were protected only
sporadically . .. Yet some of the worst abuses of sweated labour took place in
these workshops.’

In Australia, some male workers gained a shorter work day through indus-
trial action in the mid-19th century (e.g. stonemasons won an eight-hour
day in 1856 in Sydney and Melbourne) (Buckley and Wheelwright 1988:
166 and 168). However, early government policies regulated the working
hours of women and children. Victoria’s Supervision of Workrooms Fac-
tories Act (1873), the first legislation of its kind in the country, resembled its
British counterpart. A model for subsequent legislation in other Australian
states, this Act, and later amendments, set up factory inspectors, established
health and safety conditions, and limited hours of work for women
and children (Howe 1995: 320). Early laws initially defined factories as
establishments employing no fewer than ten people, leaving aside small
establishments, and thereby neglecting the long hours associated with out-
work, family work, or home-based workshops, which did not threaten male-
breadwinning (Frances et al. 1996: 62; see also Howe 1995; 320).!

Developments in Canada also followed those in Britain in so far as work-
ers’ demands for a shorter work day were cast initially as universal, while
state interventions, supported by many male workers, limited the working
hours of women and children through Factory Acts. Against the backdrop
of, for example, cross-occupational alliances such as the Nine Hours Lea-
gues of 1872, many argued that shorter working hours would allow workers
to ‘become better citizens and family men with more time away from
the job’ (Heron 1989: 15). Early factory laws were enacted by provincial
governments, first in Ontario (1884), followed by Quebec (1885), and later
Western Canada and the Maritimes. Before the introduction of these Acts,
as Ursel (1992: 85) illustrates, very few laws contained clauses protecting
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workers’ interests and/or rights, but Ontario’s Factory Act changed this by
providing for health and safety regulations for all workers and restricting daily
working hours to ten for women and children (Ontario 1884: chapter 39,
s. 6.3; see also Guest 1985: 40). Such legislation ‘rested on the assumption that
female workers needed greater protection than male workers because of their
presumed physical frailty and moral vulnerability’ (Frager and Patrias 2005:
105).

Shifting to the French case, here legislators restricted hours of work in
industry first for children in 1841, followed by a successful movement
in 1848 to limit hours of work for all workers in large-scale industry to
12 per day (ILO 1932: 95). Further limitations to daily hours of work in
1874 addressed children only, and made Sunday rest compulsory for girls
below 21 years of age, before legislators began regulating hours of work for
women of all ages. By the 1890s, French legislation was so complex that
it entailed four distinct subsystems, regulating hours for children under
16 (10 hours a day), girls between 16 and 18 (60 hours a week), women
over 18 (11 hours a day and 60 hours a week), and men (12 hours a day)
(ILO 1932: 96). In an effort to simplify regulation in 1900, French legisla-
tors reduced the maximum hours of work for women of any age to that of
children (10 hours), and a few years later, they reduced the hours of men
working in the same workplaces as women and children to equivalent
levels (Boxer 1986: 46-7).

France is also well-known, though not unique, for having actively regu-
lated women'’s industrial employment at night, through legislation such
as the Millerand-Colliard Law (1892), in an attempt to limit evening work,
then prevalent among dressmakers as well as among workers in other
luxury industries common in large urban centres (Delevingne 1934: 34).
Legislators proceeded over the objections of women textile workers, large
groups of whom struck to defend their piece rates against the probable loss
of wages due to hours-restrictions (Hilden 1986: 817). They also acted
against the wishes of many employers concerned about the prospects
of lower productivity and rates of profit and the fears of many male workers,
especially in the same firms, that reducing women'’s hours would contrib-
ute to a reduction for them. These objections led to a series of ‘tolerances’
or exemptions that, as Stewart (1989: 121) shows, cultivated a ‘pattern
of inclusion and exclusion in the ban fortif[ying] a decaying barrier in the
labour market by reserving higher paying night work for men and as well as
by facilitating lower paying night work for women'.

In the United States, early hours-regulation was not limited to women
and children, as it had been in most parts of Britain, Australia, and Canada.
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For example, a ten-hour day was established for federal employees in 1840,
and worker-led struggles for hours-legislation multiplied in the mid-1840s
(Kessler-Harris 1982: 182). Shortly thereafter, some states also responded
to the problem of long working hours by enacting gender-neutral maxi-
mum hours legislation. In one early case, in 1847, New Hampshire passed a
law establishing ten hours a day as the general standard ‘in the absence
of an express contract requiring greater time’ and other states followed
suit (Klem et al. 1950: 49). However, where they existed in the late 19th
century, according to Roediger and Foner (1989: 101; see also Kessler-Harris
1982: 183), state laws ‘either lacked provisions for enforcement, contained
loopholes, or became objects of conflicting interpretation’. This is where
gendered patterns emerged as the earliest enforceable hours laws applied
only to women.?

As struggles over hours of work regulations played out in the United
States, so did debates over prohibiting women’s work at night. The
impetus for sex-specific legislation came from high court rulings preventing
across-the-board, and thereby gender-neutral, limitations on maximum
hours (e.g. the United States Supreme Court Ruling in Lochner v. New
York of 1905). When American courts intervened to prevent states
from restricting maximum hours for the sake of (male) workers’ liberty, as
the work of Kessler-Harris shows, in particular, social reformers stepped
up their efforts in pursuit of sex-specific limitations. They focused on
prohibiting night work for women because it was a practical means
of limiting employer avoidance of maximum daily hours for women
through the use of split shifts and of preventing women from holding
two jobs. Social reformers, such as those connected to the National
Consumers’ League, used the courts’ actions to ‘exaggerat[e] gender differ-
ences and plac[e] the qualities of women, not social justice for workers,
in the forefront of debate’ (Kessler-Harris 1995: 341). Their actions
shaped both subsequent court rulings and legislative action. They offered
the courts a rationale for allowing legislators to protect women in the
national interest (i.e. to preserve maternal health), permission granted by
the United States Supreme Court in a 1908 decision (Muller v. Oregon).
Such pronouncements, in turn, led 12 states to adopt laws restricting
women’s work at night between 1908 and 1918 and enabled 42 states
to uphold sex-specific maximum hours laws existing by that time
(Kessler-Harris 1995: 355).
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Wages

Like those governing maximum working hours and night work, many early
wage regulations were formulated to respond to the prevalence of sweating
(i.e. exploitative working conditions) among women, although concerns
about male breadwinners’ wages often lay behind these interventions.

The Australian state of Victoria, where women comprised about half of
the workforce in the late 19th century, offers a window into the nature
of early minimum wage-setting. While the setting of a minimum wage was
by no means unique to Victoria, its Factories and Shops Act of 1896 was
early in instituting enforceable minimum wages and overtime rates for
Australian women and men in sweated trades. Such measures took effect
through the creation of wages boards with enforcement powers, appointed
to set wages and piece rates for factory workers and outworkers in
six named trades (Hutchins 1906, Howe 1995: 322). The boards were
introduced by parliamentarians to ‘protect women and children “who
cannot help themselves,” compared to men who are “able to organize
and unite”’ (Rickard, quoted in Howe 1995: 321). Yet the 1896 legislation
also applied to men in the named trades because of a successful Labor Party
amendment.

As Howe (19995) illustrates, these early forays into wage regulation
cultivated a series of gendered ironies. Minimum wage-setting had a posi-
tive impact on women employed in clothing and textile industries, whose
wages rose. However, the actions of boards did little to limit wage differ-
entials between men and women as they typically set women's wage rates
at least 50% below men’s. This early wage-gap was justified by women’s and
men’s presumed different needs and requirements for subsistence tied to
growing efforts to normalize a ‘family wage’. The boards’ prescriptions
took seriously the concern that ‘factory employment should not be attrac-
tive enough to entice married women away from the home’, expressed by
a Royal Commission on Female and Juvenile Labour in Factories and Shops
in the state of New South Wales (1911-12) (quoted in Howe 1995: 328).
Although women in industries regulated by the wage boards did better than
those in industries outside their purview, these women’s wage rates hovered
around subsistence levels, defined in accordance with increasingly preva-
lent norms of female caregiving.®> Boards also helped preserve sex segrega-
tion in trades such as clothing, where cutting and pressing were the
dominion of men (Lee 1987).

At the end of the 1800s and in the early 1900s, low pay was also a char-
acteristic feature of women’s paid work in Britain, where the sex-segregated
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nature of the evolving labour market facilitated this situation. Initially,
rationales casting women as naturally less efficient than men and having
lower subsistence needs worked to delay state intervention into pay levels.
However, in the early 1900s, Britain began to regulate minimum wages in
response to sweating, moral fears about prostitution, eugenicist fears over
the health of the English race, and suggestions that low-priced labour could
hinder economic progress (Lewis 1984: 200-1; Fredman 1997: 75). Here,
too, the strategy involved introducing minimum wages in trades that were
predominantly female, where sweating was common (Lewis and Rose 1995:
94). Consequently, in 1909, Britain passed the first Trades Boards Act,
which created wage-setting machinery for application in such trades as
tailoring, paper and cardboard box-making, chain-making, and lace mend-
ing and finishing (ibid. 114).*

Even with the introduction of trade boards (first called wage councils) in
Britain, Lewis (1986b: 10) shows that the average wage of women in regu-
lated industries hovered around subsistence levels in this period, and that
the regulations of the boards applied to just one-sixth of all women work-
ers, excluding casuals. While trade boards increased women'’s wages in
the trades covered, as Fredman (1997: 77) shows, they reinforced the
assumption that low wages were intrinsic to women'’s work by permitting
sex-based differentials, even in cases where men and women were
performing the same work. The boards’ approach to wage regulation re-
inforced inequality between women and men, improving women’s wages
while simultaneously upholding their broader dependence on men and
hence their responsibility for caregiving.

In the United States, the earliest minimum wage legislation covered only
women and children (Waltman 2000: 28-9). Some scholars contend that
American laws were weak since efforts to enforce them tended to weigh the
health of women workers against the health of industry in general and
employers’ capacity to pay adequate wages (Levin-Waldman 2001: 54).
Nevertheless, 15 states, the District of Columbia and Puerto Rico enacted
minimum wage legislation for women between 1912 and 1923, and wage
minima were set by boards for certain occupations within industries
(Mutari and Figart 2004: 29). As with legislation on maximum hours and
night work legislation, the American courts played a central role in defining
the gendered character of early minimum wage legislation, especially the
Supreme Court Ruling of 1908 finding that preserving women'’s reproduc-
tive capacities took precedence over their freedom of contract. Yet, by 1923,
the Supreme Court, in Adkins v. Children’s Hospital, had voided federal
minimum wage legislation on the grounds that it dangerously extended
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the police power of the state, a decision that made remaining state mini-
mum wage laws effectively unenforceable (Waltman 2000: 29-30; Mutari
and Figart 2004: 30).

As Frances et al. (1996) illustrate, the absence of significant state interven-
tion in the area of wage regulations stands out most in Canada. Women'’s
organizations, such as the National Council of Women of Canada, vocalized
concerns about women'’s low wages as early as the 1890s, but Canada and
the provinces did not intervene for some years (Guest 1985: 73; McCallum
1986: 31, 33). In 1900, the federal government made a modest attempt
at wage regulation by issuing a policy to ‘ensure the payment of “fair
wages” to persons employed on all public works and Government con-
tracts’, although there was a sharp distinction between this type of policy
and minimum wage legislation, which emerged later and targeted women
and girls (Lorentsen and Woolner 1950: 104).

Canadian provincial legislation covering minimum wages only emerged
in the late 1910s. By the early 1920s, most provinces had legislation
‘providing for a three- or five-person minimum wage board to set wage
rates for female wage-earners on an industry-by-industry basis after consul-
tation with representative employers and employees’ and provided for the
typical exclusions (e.g. domestics, farm workers) (McCallum 1986: 31);
furthermore, as Frager and Patrias (2005: 107-8) emphasize, ‘employers
wishing to observe the letter of the law could rely on an ever-changing
workforce of “learners” and on part-time workers who could be paid less
than the standard minimum’.

Dangerous Substances and Occupations

Among the various forms of protective legislation taking shape in the late
19th and early 20th centuries, those centring on dangerous substances and
occupations were forged most tightly around assumptions about biological
difference, and especially the sanctity of motherhood. In Britain, as well as
in Canada, the United States, and France, there was considerable consensus
among legislators and social reformers in support of sex-specific regulations
in this area. Underground work and the manufacture of pottery and white
lead were believed to endanger women's reproductive health and certain
types of work (e.g. mining) were perceived to limit their ability to fulfil their
domestic responsibilities (see for example Humphries 1981: 16-20; Kessler-
Harris 1982: 185; Lewis and Rose 1995: 98).

Beginning with prohibiting women from working underground in the
Mines and Collieries Act (1842), Britain adopted some of the earliest
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protective measures governing work involving dangerous substances and
occupations. As Lewis and Rose show (1995), speeches by British parlia-
mentarians favouring the adoption of this Act focused on the harmful
effects of underground work on pregnancy and the consequences of dirty
and dangerous work for the family, including the immoral behaviour
that underground work among ‘disorderly’ women supposedly encour-
aged. Indeed, ‘the sensationalism of the issue of immorality silenced
those who were concerned with the principles of political economy and
the state regulation of industry’ (ibid. 98). Consequently, prohibition was
the standard response in Britain. France also prohibited women and chil-
dren from underground work, beginning in 1874 (Hutchins 1907: 2). In
the United States, many states also limited women’s work underground,
although, as Kessler-Harris (1982: 185) suggests, such action had little more
than symbolic power since work in underground mines was never preva-
lent: restrictions, rather, reinforced political discourses asserting women'’s
weakness as well as justified prohibiting altogether, the work of women
in certain occupations’.

Sex-specific prohibitions also extended to other areas. In Britain, for
example, the Factory and Workshop Act (1891) was amended in 1895
to empower the British home secretary to prohibit women and children
from particular trades or occupations (Malone 1998: 178). Initially, the
government exercised these powers in the white lead and pottery trades,
effectively banning women from working in the most dangerous (and
high-paying) jobs in these trades. The effects of toxic substances on men’s
reproductive capacities were not addressed: as Malone (1998: 187) reports
in her study of gendered discourses on danger and protective legislation
in Britain in the late 1800s, scientific theories of biological differences
between men and women ‘infused with prejudices of their creators’ assisted
employers in replacing women with men in dangerous trades while sub-
stantiating the ‘prevalent separate-spheres ideology’.

Legislation enacted in the 1880s in France also forbade women and
children from working in almost all dangerous processes in various lead
trades, permitting special rules for specific trades. But the use of certain
substances (e.g. white phosphorous) was forbidden in all industrial process-
es by 1898 and, by 1907, legislators had passed a general law requiring
precautionary measures in all unhealthy industries (Hutchins 1907: 6).
These measures were gender-neutral, suggestive of the different assump-
tions about women's roles in labour markets in continental Europe than in
the United States or Britain. Jenson (1989) observes that, together with the
emphasis on women'’s civil rights, the form of protective legislation
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reflected both the premise that women would always engage in employ-
ment and the centrality of the family to the future of the French Republic,
whereas, in the United States, the notion, hegemonic at that time, was that
women were either mothers or workers. In contrast, in Britain, the idea
was ‘that the “working woman” and later the “working mother” were
contradictory terms’ (Lewis and Rose 1995). These distinct conceptions
of women’s social roles also shaped early protective legislation linked to
maternity.

Maternity Protection

In the early 20th century, some governments sought to restrict women'’s
labour force participation after and, in some instances, before the birth of
their children. Others attempted to confine their labour force participation
to certain spheres, occupations, and categories of employment.

The British approach to maternity regulation was typical of the
first group. Under the Factory and Workshop Act (1891), it barred women
from returning to work for four weeks after childbirth and in the
subsequent Act in that name (Factory and Workshop Act 1901), it enacted
provisions punishing employers for knowingly employing a woman
within four weeks of the birth of her child.® The United States also used
maternity protection to deter mothers’ labour force participation by leaving
unprotected women'’s jobs during such necessary absences. Instead of state-
supported maternity leave, American states, backed by social reformers,
combined restrictions on the employment of pregnant women and new
mothers with strategies for limiting infant mortality, including the provi-
sion of pure or sterilized milk through municipal milk stations operating
during daily working hours only (Jenson 1989: 244). Consequently, al-
though maternity protections were ultimately introduced in some states,
such as in New York in 1919, when the American Association for Labor
Legislation called in 1916 for a federal maternity benefit akin to those
available in Nordic countries, the proposal failed; as Kessler-Harris et al.
(1995: 12) demonstrate, ‘convinced that women should simply quit work
when they married or became pregnant, reformers who led the campaign
to restrict women'’s work paid no attention at all to maternity leave. The
resulting hardships for wage-earning women strengthened arguments for
a family wage for male breadwinners.’

Among the second group, which included several countries with relative-
ly weak women’s movements, some provided leave benefits as part of
a package of maternity protection.® This is true of Germany, the first state
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to extend public compensation to mothers for lost earnings during manda-
tory maternity leaves in 1883, which did so as part of health insurance
because many women were evading prohibitions in order to subsist
(Berkovitch 1999: 48, 135). France took a somewhat different approach,
viewing maternity protection as both an aid to women'’s continued labour
force participation and a means of securing the growth of the population.
Confronted with high rates of infant mortality and declining fertility rates,
and concerned with depopulation, in 1913 it introduced prenatal and
compulsory postnatal leave for women working in industrial and commer-
cial establishments (Jenson 1989: 241; Koven and Michel 1990: 1088; see
also Klaus 1993; Pedersen 1993). France also passed legislation guarantee-
ing a daily maternity allowance to make up for lost wages during the eight
weeks before and after childbirth, and provided for a nursing bonus
(McDougall 1983; see also Koven and Michel 1990: 1105). To ensure that
women could fulfil their maternal roles upon return to the labour force,
women effectively lobbied for nursing rooms in factories and daycares
in local communities. The French state, building on a consensus between
workers’ organizations, nationalists, and social Catholics, as well as early
feminists, adopted this package of maternity protections to provide greater
space for family life in French society. The goal was to reinforce what
Jenson (1989: 250) characterizes as the identity of the ‘citizen-producer’
through building a society on the basis of solidarism, in which the family is
the basic unit.”

By the time that international labour regulations began to take shape
in the early 1900s, protective labour legislation in Europe and North Amer-
ica had established the basis for the emerging male breadwinner / female
caregiver gender contract. National measures varied, but legislation on
hours of work and night work, wages, and dangerous substances and
occupations, while excluding categories of work deemed acceptable for
women, were largely rationalized on the basis of women'’s supposed weak-
ness and their role in reproducing and maintaining the population, the
need to establish an industrial worker norm among men, and, along with
maternity protections, the desire to normalize the nuclear family house-
hold. International labour regulations followed a similar course.

International Developments, 1870s-1919

The establishment of international labour regulation was driven initially by
concerns to limit unfair competition between countries. As early as the
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mid-19th century, prominent figures such as Robert Owen and Daniel Le
Grand argued that certain humanitarian requirements, such as safe work-
ing conditions, should be removed from the sphere of international com-
petition (ILO 1921a: 1, 2001: 23). By 1906, when the first international
labour conventions and recommendations were adopted, there was a for-
mal recognition on the part of legislators in many industrializing countries
that competition in industry between different countries represented an-
obstacle in the development of national legislation (Mahaim 1934: 4).
On the basis of these acknowledgements, national governments worked
with representatives of trade unions and employers’ associations to pursue
international labour regulations, and an early focus was ‘the protection
of the weak’, and thereby women and children. The decision to focus first
on protecting women and children met with resistance from some quarters,
especially from feminists calling for ‘equal protection’ as a means of ad-
vancing women's civil and political rights. Yet in the early stages of their
development, philosophical and strategic disagreements over whether
to focus energy on suffrage or the rejection of sex-specific protective legis-
lation between and amongst working-class and liberal feminists, as well
as women involved in socialist and social democratic movements who did
not identify with feminism, hindered coordinated action.

Consensus and Contestation around
Protecting Women, 1878-1913%

The early stages in the evolution of international labour regulation were
characterized by sharp divisions over protective measures and to whom they
should apply, evident especially in the meetings of socialist and women's
congresses, both broad women'’s congresses and meetings of socialist and
social democratic women. In 1878, for example, the first general interna-
tional women'’s congress was held in Paris and a central issue—over which
there was no agreement—was whether to support prohibiting women from
working at night. In the ten women'’s congresses held across Europe and the
United States before 1900, women remained divided. Some self-proclaimed
‘feminists’ opposed protective measures, including many French women
who argued against them from the standpoint of equal rights and liberty,
whereas a diverse group of women, including middle-class women social
reformers and working-class women, supported such measures as prohibi-
tions on night work (Wikander 1992: 12-13; see also Hilden 1986). The
divisions were exacerbated by the 1888 formation of the International
Council of Women, whose initial radical and internationalist goals were
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quelled by the broad coalition of women’s groups that attended its
first meeting in Washington (Wikander 1992: 16, 1995: 46; Rupp 1997;
see also Anderson and Winslow 1951).°

Protective legislation was also high on the agenda of the male-domi-
nated socialist congresses. Indeed, the Socialist International Labour Con-
gress held in Paris in 1889—the inaugural meeting of the Second
International—passed a resolution on general labour legislation, which
highlighted the importance of the eight-hour day for all workers. Yet
consistent with a resolution opposing the employment of women at
night passed at the first Socialist International two decades earlier (ILO
2001: 24), two other resolutions addressed women exclusively: one fo-
cused on prohibiting women from industrial jobs that could damage
female organs and the other on prohibiting women and children from
working at night. Although both resolutions passed, there were dissenting
voices, such as Clara Zetkin, who famously objected to limits on women'’s
paid employment by arguing that ‘if we wish women to be free human
beings, to have the same rights as men in our society, women’s work must
be neither abolished nor limited except in certain quite isolated cases’
(Zetkin, as cited by Bell and Offen, eds., 1983: 87; see also Wikander 1995:
34; see also DuBois 1998: 261; Bryson 2003: 108-10 and 111-12).

The first international congress on general protective legislation con-
vened by German Emperor Wilhelm II in Berlin in 1890, which would
eventually become the IALL, itself the precursor to the ILO, aimed to induce
cooperation between countries on competition and trade. According to
Mahaim (1934: 16), ‘the ultimate purpose of international labor legislation
would, of course, be achieved if all national legislation became identical.
This, however, [was] not a practical possibility...”. Thus the aim was
‘not absolute equality [i.e. identical legislation] but rather equivalence’.
The ‘social question’ was another common concern, as delegates debated
a day’s rest for all, as well as reductions in working hours for women
and children (Wikander 1992: 20-1). Although this congress failed to
produce any binding measures, delegates recommended that women not
be allowed to work at night or on Sundays, that their workday not exceed
11 hours, that they receive daily breaks, and that they be prohibited from
work for four weeks after giving birth (Wikander 1995: 35-6; ILO 2001: 24).
In this way, by 1890, the contours of the gender contract were beginning
to take shape at the international level.

In the ensuing years, several general women'’s congresses met in Europe,
and delegates to one in 1892, the Congres Général des Sociétés Féministes,
demanded a night work prohibition for all workers, as well as suffrage
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for women, partly in response to France’s initial ban on night work for
women that year; the resolutions of a subsequent congress of the same
group in 1896 similarly called for no restrictions for women that did not
also apply to men, an eight-hour day for all, and equal pay for equal work.
Moreover, deliberations at another women’s congress held in Brussels
a year later took a similar position to the French Congress (Wikander
1995: 44-5).

In this period, however, some male trade unionists expressed hostility
towards the ‘bourgeois feminists (or “women’s righters” as they were [also]
often called)’ (Bryson 2003: 108, 109), and, at the third congress of the
Second International in 1893, women's equality was debated, and key
actors shifted their views (Wikander 1995: 36). For instance, in the
interest of making the institution of the family more central in workers’
collective struggles, Clara Zetkin had changed her position to support
protective legislation for women, noting that:

it is out of the question that the task of socialist women’s activity should be to
alienate proletarian women from their duties as wives and mothers...the better
relations are in the family and the more efficiently work is done in the home,
so much the more effective is the family in the struggle. (Zetkin, as cited by Draper
and Lipow 1976: 199-200; see also Honeycutt 1976: 136; Bryson 2003: 111-12)

According to Wikander (1995: 36-7), Zetkin followed Louise Kautsky, of
Austria, who presented a resolution to the congress calling for special
protection for women. The resolution—for an eight-hour day, prohibition
of night work, and prohibition from paid work two weeks before and four
weeks after childbirth—generated considerable discord, and a number
of women opposed it on the grounds of women’s equality. Consequently,
delegates successfully proposed adding a clause on equal pay to temper the
effects of the resolution. For Wikander (1995: 37), henceforth the ‘combi-
nation of special protection for women plus the demand for equal pay was
to become the standard position of the Second International on these
issues’ (see also Cole 1963). And it would have a broader influence too.
After the 1890s, a decade in which attention to equal protection dimin-
ished in many women'’s congresses, marking a new more official phase
in the evolution of international labour regulation, there were further
victories for proponents of protective measures. Between around 1900
and 1913, according to Wikander (1992: 13), a split persisted between
European socialist feminists, who opposed protective legislation, and
North American liberal feminists, some of whom favoured it and many of
whom preferred to devote their energy to women’s suffrage, although this
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split was not always clear cut since some older American women allied
themselves with the feminist stance and some European women, especially
German women, sided with the North Americans. Nevertheless, in the
United States, many women argued that social and labour protections
could bolster the case for women'’s suffrage (Spruill-Wheeler 1995). Al-
though efforts to establish suffrage for women began in the 19th century,
in most countries the first international labour legislation emerged before
formal political rights were extended to women, with a few notable excep-
tions such as New Zealand and Australia, which granted women the vote
in 1893 and 1902, respectively.

At the first official congress of the IALL in 1901 after its founding in Paris
in 1900, delegates discussed the regulation of night work for women and
the regulation of industries injurious to (especially women) workers’
health. They instructed the International Labour Office to undertake fur-
ther study and formed a committee to draw up proposals justifying regula-
tions on such topics. This set the stage for two successive congresses of
the IALL in Berne (ILO 1921a; see also League of Nations 1919¢): the first, in
1905, was a technical meeting at which delegates discussed the potential
function of an international labour convention and decided that it would
have to be ratified by national parliaments and converted into national law
in order to become legally binding. Around the same time, countries began
to negotiate bilateral treaties related to workers’ protection.'® The second,
in 1906, inaugurated the age of international labour regulation, as partici-
pants adopted the first two international labour conventions—one conven-
tion prohibited the use of white phosphorous in the match production
industry and the other prohibited women'’s night work in industry (see
Appendix A).

Oft labelled the ‘first article of the International Labour Code’ (ILO 2001:
27), and known simply as the Berne Convention, the convention on
night work resembled national measures in many respects. It only covered
employed women in industry, prohibiting them from working between
10 p.m. and 5 a.m. It did not extend to women working in small work-
shops, homes, agriculture, or commerce. Nor did it cover industrial under-
takings in which only family members were employed, suggesting that
the family had independent protective interests and capacities akin to the
state. However, the convention did cover mines and quarries, and
manufacturing industries, important domains of employment for men.
Later in 1906, the IALL adopted a resolution limiting women’s workday
to ten hours, choosing this softer form of standard-setting to accommodate
the patchwork of national measures emerging around that time.
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After several years of relative inactivity on questions surrounding the
regulation of women’s work for pay, given the growing focus on suffrage,
debates at various congresses were renewed; for example, in 1910, at
the second women’s ‘shadow international’ in Copenhagen (the pre-
congress responsible for establishing 8 March as International Women's
Day) (Kaplan 1985), a group of women from Scandinavia argued against
special legislation and for equal protection for all workers in opposition to
their German-led socialist sisters (Wikander 1995: 52). However, the hiatus
ended in 1911, when a new general women'’s organization—International
Correspondence—formed briefly with the specific aim of rejecting labour
legislation for women only (Wikander 1992: 31). Its central goal of annul-
ling the Berne Convention’s prohibition on night work for women galva-
nized feminists who were against protective legislation, and, according
to Wikander (1995: 53-4), its efforts contributed to participants’ double
demand for equal pay and protection, at a general women'’s congress in
Paris in 1913, held under the auspices of the conservative International
Council of Women.

Despite such developments, the IALL largely continued to support sex-
specific protective measures. Indeed, in 1913, the IALL proceeded along
its previous course as delegates adopted the principle of a ten-hour day
for women; there was some debate about setting a fixed standard on
the grounds that maximum hours varied nationally, but the compromise
reached ‘allowed considerable latitude in the methods of its application’
(ILO 1921a: 3-4). Notable at its 1913 forum, however, was the vocal oppo-
sition of a Norwegian delegate who, emphasizing the importance of
protective labour legislation for all workers, objected to both measures on
the basis of a ‘strong trend of opinion in opposition to all special protection
for women . .. [and] demanded equal legislation for men and women work-
ers’ (ILO 1921a: 4). Although feminist historians have shown that such
principles were expressed at earlier meetings, from the subsequent official
perspective of the ILO, formed just eight years later:

This was the first appearance of this essentially feminist principle in an international
labour conference. Up till that time the desirability of special protection for the weaker
members of the working community had never been questioned. Since that time there
has always been one section of opinion which lays particular stress on the equal
competition of men and women, and which does not wish to destroy this equality
by placing women in an inferior economic position...(ILO 1921a: 4, emphasis
added)

42



Forging a Gender Contract

The Consolidation of Female Caregiving
and the Birth of the ILO, 1919

With the end of World War I and the Treaty of Versailles, discussion
of international labour regulation accelerated. The Labour Charter of
1919 (Part XIII) entrenched seven core principles: the right of association,
payment of adequate wages to maintain a reasonable standard of living,
equal pay for equal work, an eight-hour day or 48-hour week, a weekly rest
of at least 24 hours, the abolition of child labour, equitable economic
treatment of all workers in a country, an inspection system to ensure the
enforcement of laws and worker protections, and the principle that ‘labour
should not be regarded as a merely a commodity or article of commerce’
(League of Nations 1919b: Art. 427; ILO 1921a: 4; Lee 1997; Vosko 2000).
These principles framed the subsequent creation of international labour
regulations by the Commission on International Labour Legislation, estab-
lished in Paris in March 1919, which gave birth to the ILO.

Replacing the TALL, the ILO was to be a tripartite body involving represen-
tatives of workers, employers, and governments with the power to adopt
conventions (and make recommendations) at its annual international labour
conference, which would then be submitted to member states for ratification.
From its inception, the ILO’s emphasis (and voting) was weighted towards
governments, with two government representatives per country, and one
representative each for workers and employers per country. The structure of
the ILO was accepted by governments both because of this weighting and
because the compromise formula for adopting conventions meant that mem-
ber states were not to be bound by standards; rather, the International Labour
Code would gain legitimacy through norm-setting. The creation of the ILO
was not without contestation, however, as the United States opposed the
inclusion of the word ‘class’ in its mandate. The draft mandate indicated that
the League of Nations aimed to establish universal peace and stated that ‘such
a peace can be established only if it is based upon the prosperity and content-
ment of all classes in all nations’. To address American opposition, the last
clause was replaced with ‘lasting peace through social justice’, representing a
compromise that would shape fundamentally the politics of the ILO (Alcock
1971: 27, emphasis added; see also Morse 1969: 9). In forming the ILO,
member countries thus aimed to foster mechanisms through which trade
unions could participate in making social reforms within the confines of
capitalism rather than outside of them (Cox 1977).

The movement toward the adoption of international labour stan-
dards began with deliberations at the Paris Conference itself, prior to the
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formation of the ILO, when the Commission on International Labour
Legislation that prepared the labour clauses heard from, among others,
women’s organizations, beginning with a general delegation of women'’s
associations. The delegation was led by Gabrielle Duchéne of the Women’s
International League of Peace and Freedom, a leading feminist, pacifist, and
anti-fascist (Carle 2004). After asserting that ‘special legislation concerning
women only serves, most often, to limit their scope of work and to exclude
them from certain industries, while leaving them free nevertheless to en-
gage in work which is not prohibited but which is prejudicial to their
health’, Duchéne called for establishing all protective labour legislation
‘on a basis of absolute equality for all adult workers without distinction of
sex’, along with changes to work processes, to make them safer, instead
of prohibitions on women participating in them; she also argued that
women prohibited from working while pregnant or nursing should be
provided ‘a living compensatory indemnity in view of the forfeited salary’
(ILO 1921a: 4, 5).

Taking a position distinct from Duchéne’s, in a memorandum submitted
on behalf of the International Council of Women, Avril de Ste Croix
(ILO 1921a: 5, 6) wrote against ‘the continuance of inequality of treatment
between the workers of the two sexes’ and in favour of equal pay for equal
work, but also argued that night work among women ‘is injurious and
detrimental to family life’, asserting that ‘whenever it may be possible with-
out creating a situation unfavourable to women, night work should be sup-
pressed’. Ste Croix additionally called for exceptional measures in the case of
maternity and supported the establishment of women'’s labour commissions.
The Allied Women's Suffragists, represented by Mrs Brunschevig, concurred
on the latter proposal. Taking a middle ground, they argued that women
should ‘not be employed in work known to be really dangerous for them in
the event of maternity’; still, they stressed the importance of chang-
ing women’s conditions of work and called for a state-provided allowance
during the six weeks before and after childbirth ‘for every woman, whether a
wage-earner or not’ in the name of women’s economic independence (ILO
1921a: 6-7). This support for women'’s economic independence, as well as
equal wages, was reinforced by the representation of another woman
speaking on behalf of the organization, a Miss van den Plas (ILO 1921a: 6),
who requested that the question of ‘half-time work for married women’ be
added to the agenda of the initial International Labour Conference on the
basis that ‘under such an arrangement a married woman would be able to
work without abandoning her household and her children, and without, on
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the other hand, being subjected to the low wages which were given to her on
the pretext that she only needed a nominal wage’.

Such groups influenced the drafting of Part XIII of the Peace Treaty,
particularly its emphasis on the protection of children and young persons;
the inclusion of the principle of equal remuneration for work of equal
value; and the call for labour inspection. However, the demand for
equal protection was largely ignored by the Commission on International
Labour Legislation, which chose instead to place women’s employment
during the night and dangerous work and dangerous work processes on
the agenda of the first international labour conference in Washington
in 1919, along with women’s employment before and after childbirth
(ILO 1921a: 7).

This inaugural conference of the ILO took place in parallel to an Interna-
tional Congress of Working Women, where delegates came together to
protest the underrepresentation of women in the forming of the ILO,
to develop a platform for women to be heard, and to debate strategy
(ILO 1921a: 7; Lubin and Winslow 1990: 28-31; see also Anderson and
Winslow 1951). Delegates to the International Congress of Working
Women agreed on the need to improve representation among women.
They also adopted a number of recommendations on the maternity ques-
tion, including that no woman should be employed for six weeks before or
after childbirth; that every woman, whether wage-earning or ‘the wife of a
wage-earner’, should be entitled to free medical care and a monetary allow-
ance ‘adequate for the full and healthy maintenance of mother and child’
during maternity; that each country should create government commis-
sions to study ideal methods of maternity and infant care; and, that the
Labour Office of the League of Nations establish a bureau addressing mater-
nity and infant care (ILO 1921a: 7-8). Yet the resolution advanced by a
minority of participants for an indemnity for mothers based on the living
wage in a given district was rejected. They also called for the maintenance of
the Berne Convention, while ‘urg[ing] that night work for men. ..be pro-
hibited as far as possible’ (ILO 1921a: 8). These outcomes amounted to tepid
support for equal protection, qualified by special maternity protections.

At the meeting of the ILO itself, prohibiting night work for women
in industry and extending maternity protections was also subject to
some debate. Prior to the meeting, a preparatory report by the Organizing
Committee for the International Labour Conference (League of Nations
1919c: 16) on the Employment of Women and Children and the Berne
Conventions of 1906 recommended that the Berne provisions on night
work simply be extended, but during the proceedings of the Commission
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on the Employment of Women at the Washington conference, some dele-
gates spoke in favour of further restricting night work among women,
called for longer periods of night-time rest, and raised concerns about the
potentially abusive use of shift work to eliminate rest periods. In contrast,
others, such as a delegate from Norway, opposed special protective laws for
women, arguing that the goal should be to work towards the prohibition of
absolutely all unnecessary night work (ILO 1919j: 103). Familiar tensions
among women over whether to support sex-specific measures or protective
legislation for all workers persisted in this forum. The conference followed
the recommendation of the official organizing committee’s preparatory
report, but opted to supplement the Berne Convention with a distinct
ILO Convention on Night Work (Women) (1919). The key differences
between this ILO convention and its IALL precursor were that it applied
to all industrial undertakings (rather than those where a minimum number
were employed) and defined the term ‘industry’ more broadly, enabling
signatories to delineate the division between industry, commerce, and
agriculture (ILO 1919a: Arts. 1.1 and 1.2). There were similarities as
well, including the familiar exception for women employed in undertak-
ings where only members of the same family are employed (ILO 1919a:
Art. 3). The presence of family members was, once again, presumed
to accord women equivalent protection to the private sphere during the
night.

The Commission on the Employment of Women also proposed that the
conference endorse the protection of women after childbirth for a period of
four weeks, in contrast to the resolution adopted by the International
Congress of Working Women, which called for limiting women'’s labour
force participation six weeks preceding and six weeks following birth. This
commission ‘did not feel impelled completely to prohibit the employment
of women during the period preceding childbirth, but only to authorize
pregnant women to stop work upon the production of a medical certificate’
(ILO 1921a: 9). It also proposed free medical treatment and a benefit
sufficient for the maintenance of the mother and the child under healthy
conditions. The outcome was the adoption of an ILO Convention on
Maternity (1919) that built on the Berne Convention by protecting
women from terms and conditions of work interfering with their capacity
to bear children and fulfil their domestic responsibilities. As an ILO
report on Women’s Work under Labour Law: A Survey of Protective Legislation
(1932: 18, emphasis added) later confirmed:
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It is clear that the aim of most of the legislative measures concerning the employ-
ment of women will be maternity protection. Their purpose is to maintain intact
the vitality of the woman worker so as to enable her to fulfil this function normally,
and to help her carry out the tasks resulting from maternity in succeeding
years, such as the care of her children, their education, etc. By strictly limiting the
hours of work for women, by sparing them night work, which is so exhausting
and trying, and by preventing their physical organs from being deformed by carry-
ing too heavy weights or poisoned by dangerous substances, the legislator is
really endeavouring to preserve the maternal function and to ensure the well-being of future
generations.

The Convention on Maternity (1919) made exclusion from the labour force
compulsory for women for six weeks following childbirth whether they
were employed in public or private industrial or commercial undertakings,
with the exception of family-run businesses, during which period they
were to ‘be paid benefits sufficient for the full and healthy maintenance
of herself and her child’ (ILO 1919b: Art. 3). These terms contrasted with
the social wage entitlements beginning to be attached to the emergent
normative model of employment, and identified subsequently with social
citizenship, which were to be sufficient to cover a ‘man and his family’.
As envisioned by delegates to the first conference of the ILO, maternity
benefits were not designed to encourage women'’s labour force participa-
tion, yet women were to gain access to these benefits on this basis. Absent
were provisions preserving the job a woman held prior to the period of
compulsory leave; the primary gestures towards labour force reintegration
were protections against dismissal during maternity leave or due to illness
after giving birth and provision for nursing mothers to have ‘half an hour
twice a day during her working hours for this purpose’ (ILO 1919b: Art. 3d).

Alongside the adoption of these two sex-specific conventions, the inter-
national labour conference also devised several recommendations on
‘unhealthy industries’. Delegates agreed, for example, to a Recommenda-
tion on Lead Poisoning (Women and Children) (1919) that called for
excluding women and young persons under the age of 18 from various
processes involving lead, on the basis that it involves dangers ‘to the
function of maternity and to the physical development of children’ (ILO
1919c: Art.1). They chose a recommendation rather than a convention, due
to the lack of adequate medical statistics on the relative susceptibility of
women and men in the majority of industries involving the use of lead (ILO
1921a). However, the calls of women advocating for the elimination
of hazardous working processes in industry for all workers may have
had some effect on the form of the instrument as delegates endorsed a
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gender-neutral recommendation on the Prohibition of the Use of White
Phosphorus in the Manufacture of Matches (1919).

Preparing the Ground for the SER

The earliest international labour standards also included two conventions
central to establishing the pillars of the SER—on hours of work in industry
and unemployment—that are analysed in Chapter 2. The era beginning in
1919 is thus characterized typically as one in which proponents of interna-
tional labour regulation moved to extend protection to all workers and
to provide equal protection for adult men and women (Alcock 1971).
Accordingly, casting attention to this perceived shift, on the eve of the
1921 International Labour Conference, the International Labour Office
reported that:

the principal importance of the Conference which is about to be held lies...not in
the special measures that it may adopt for the protection of women workers, so
much as in the proposal to put men and women on a footing of almost complete
equality in all protective measures contemplated. It is in this direction that women
desire to see the development of protection for women workers. They no longer ask
for privileges—they demand absolute equality. (ILO 1921a: 11)

There are, however, other possible interpretations of the nature of
the package of international labour regulations that grew up immediately
following the creation of the ILO, against a backdrop of national and
international measures by then well-established. As Chapter 2 will argue,
they could also be identified with the birth of a package of international
labour regulations installing the SER as a normative model of employment
geared to adult male citizens, and preparing the ground for ongoing exclu-
sions on the basis of gender and citizenship status.

Notes

1. The Australian Factory and Shops Acts of 1885 and 1896 tried to limit the
exclusion of small workshops by altering the definition of a factory first from a
minimum of ten people to a minimum of six and subsequently a minimum
of four, although this did not address problems associated with outwork,
family work, and home-based workshops (Hutchins 1906: 2; see also Frances
et al. 1996: 62).
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2. According to Klem et al. (1950: 51), the first enforceable law was enacted in
Massachusetts in 1874 (and strengthened in 1879 by deleting a wilful violation
requirement). It set limits on working hours for women at 10 per day and 60 over
the week, without the nullifying clause exempting those under contract.

3. As Hutchins (1906: 5) suggests, this situation stood in stark contrast to employ-
ers’ key ‘causes of complaint’ surrounding the introduction of wage boards: the
possibility that they would ‘fix “fancy” wages on an unpractical basis’. To pre-
empt such concerns, boards erred in the opposite direction: an amendment to
the Act in 1903 required that the Board ascertain ‘average wage rates paid by
reputable employers to employees of average capacity, and that the lowest rates
fixed by the determination shall in no case exceed the average rates so ascer-
tained’, unless the Board viewed the average wage to be ‘unreasonably low’.

4. This Act, too, was constructed to limit the degree of state intervention—the
scheme applied only where women'’s wages in a particular trade were extremely
low relative to other wages (hence its limit to four industries) (Fredman 1997: 76).

5. From 1891 until 1911, Britain prohibited postnatal employment and according
to Koven and Michel (1990: 1105), only in 1911, under the National Insurance
Act, were ‘the wives of insured workers and women finally granted a lump sum
payment, usually 30 shillings at confinement, to address this hardship. Initially,
the benefit was paid to the husband, but after strenuous lobbying by groups
including the largely working-class Women'’s Cooperative Guild, mothers gained
direct control over these funds’. Costs of the maternity benefit were shared by
workers, employers, and the state, and it was available to workers earning less
than £160 a year.

6. In this way, Koven and Michel’s (1990) assessment of the inverse relationship
between the power of women's social action movements and the range and
generosity of state welfare benefits for women and children in Germany, the
United States, the United Kingdom, and France complements other research on
protective legislation by women’s labour historians. Particularly complementary
are their claims that, on the one hand, ‘the United States, with the most politi-
cally powerful and broadly based female reform movements and the weakest
state, yielded the least extensive and least generous maternal and child welfare
benefits to women’ (and that a similar but weaker pattern prevailed in Britain),
while, on the other hand, ‘Germany, with the strongest state,” yet ‘politically
ineffective women'’s movements offered the most comprehensive programs for
women and children’ (1080).

7. Jenson (1989: 257) argues that French feminists did not pursue suffrage with the
same vigour as their American counterparts. The vote was a tool for reform in the
United States, ‘whereas in France the left feared female suffrage as a buttress for
the church while Solidarists saw it as unnecessary in a society of families whose
male head could represent the whole’.

8. With the primary exception of work by Anderson and Winslow (1951), Lubin
and Winslow (1990), Wikander (1992, 1995), Whitworth (1994), Rupp (1997),
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10.

50

and Bryson (2003), there is a dearth of scholarship documenting international
debates pertinent to protective legislation in women'’s congresses and related
forums during the period covered in this subsection. The discussion is therefore
influenced greatly by the insights of these scholars, especially Wikander’s two
investigations (published in English), both the chronology of events they pres-
ent and their description of debates taking place at different congresses.

. According to Rupp (1997: 20), the International Council of Women became

a United States-sponsored organization that primarily included representatives
from North America and Western Europe and espoused conservative and Euro-
centric views. Led by Lady Aberdeen of Scotland for 40 years, the Council
characterized women'’s ‘first mission’ as ‘her home’.

Indeed, that same year, France and Italy negotiated a workers’ protection treaty.



2

Constructing and Consolidating the
Standard Employment Relationship
in International Labour Regulation

[M]ost important...is the recommendation that national policies be

prepared on a tripartite basis within each nation, to lead towards full

employment, social security, and rising standards of living....It is up

to us to remove the cruelty of exploitation. It is up to us to help create

opportunity for men to live and work as self-respecting individuals.
ILO (1944c) Mr. Robert J. Watt, Workers’ delegate of the United
States of America, ‘A New Era’: The Philadelphia Conference and
the Future of the ILO, Montreal: 18.

Along with the emergence of Fordism and the Keynesian welfare state, the
package of international labour regulations crafted in the interwar years and
the post-World War II era centred on establishing the SER as a normative
model of employment geared to adult male citizens. The SER was never
universal of course—many women and migrant workers were excluded
from its central pillars and lacked access to its associated benefits and entitle-
ments. Yet even as the SER materialized for many working-class male citizens,
the gender contract with which it was intertwined began to unravel.

This chapter traces the evolution of the SER as the baseline of internation-
al labour regulation in the interwar and postwar periods. Between 1919 and
the immediate post-World War Il era, a regulatory architecture built upon
employee status (i.e. the bilateral employment relationship), standardized
working time (normal daily, weekly, and annual hours), and continuous
employment (permanency) emerged in international labour regulations.
Through these pillars, the SER came to serve as a baseline for the extension
of labour protections and social benefits, sufficient wages, and a social wage
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designed to support adult male citizens and their dependants. Alongside the
consolidation of the SER in the 1950s and the 1960s, its associated gender
contract began to crumble. In these decades, international labour regula-
tions were adjusted to reflect and reinforce challenges to norms of male
breadwinning and female caregiving and to sustain national citizenship
boundaries, while extending select protections to migrant workers. At the
same time, despite the embrace of mechanisms fostering formal equality,
there remained regulations preserving sex-specific measures and continued
exclusions from the SER’s central pillars on the basis of nationality.

Constructing the Pillars of the SER: The Interwar
and Immediate Postwar Years

The origins of the SER in international labour regulation rest in a constella-
tion of conventions, recommendations, and resolutions adopted by the
ILO beginning in 1919, contributing to what this book labels its central
pillars. In this chapter, these pillars serve as a heuristic device in organizing
the many debates and discussions surrounding the adoption of early reg-
ulations of the International Labour Code. For this reason, the ensuing
discussion refers only to select regulations. Rather than follow a strictly
chronological order, it proceeds by discussing employee status (i.e. the
bilateral employment relationship), standardized working time, and con-
tinuous employment, addressing overlap both between the pillars and the
regulations identified with them (for a table of international labour regula-
tions presented in the chapter, see Appendix A).!

The Bilateral Employment Relationship

The employment relationship,® identified typically with a contract of em-
ployment between an employee and an employer, is the foremost pillar of
the SER. As a legal concept, employment is central to determining the
labour protections attached to different forms of paid work (Fudge et al.
2002: 1); it marks the dividing line between the sphere of commerce, a
universe assumed to be populated by business enterprises, and that of the
labour market, populated by workers (see also England et al. 1998: 1-2;
Engblom 2001: 220; Perulli 2003: 6-7).> One side of this distinction is
governed by laws, policies, and contractual relations promoting competi-
tion. The other side removes workers and their organizations from the
bounds of commercial regulation in recognition that capitalist labour
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markets require not only the circulation of labour power but the produc-
tion of labourers (the embodiment of labour power), which differs from the
production of all other commodities in that it requires constraints on the
market circulation of labour power (Vosko 2000: chapter 1).

Over the course of the 20th century, employee status became a prerequi-
site for workers’ access to labour protections ranging from those governing
maximum hours, minimum wages, and the right to refuse dangerous work,
to statutory holidays and to maternity leave, as well as to forms of social
insurance, such as unemployment insurance and pensions, and in many
cases collective bargaining. In contrast, workers who depended on their
capacity to sell their labour power but fell outside the strictures of the
employment relationship, especially ‘self-employed workers’ (Cranford
et al. 2005), were often treated as independent business entrepreneurs not
requiring labour protection (Fudge et al. 2002), alongside, in some in-
stances, workers in triangular relationships, such as temporary agency
workers (Vosko 2000; Davidov 2004).

Employee status played a pivotal role in standardizing contracts for the
performance of work under Fordism, as well as in shaping social insurance
provision in the world of welfare capitalism. More than any other feature of
the SER, it facilitated the combination of a high level of subordination on
the part of the worker to the employer and long-term stability. In so doing,
it set boundaries around the activities of the firm. As Engblom (2001: 221)
observes, the rise of the employment relationship as the principal basis for
labour protection helped confine the production of goods and services to
individual firms, which engaged workers through contracts of employment
for which ‘labour law set the rules’, while cultivating the use of commercial
contracts ‘for the acquisition of goods and services outside the firm’.

Given the significance of the employment relationship to the SER, it is
not surprising that the ‘first principle’ of international labour regulation,
expressed in the Labour Charter (League of Nations 1919b: Part XIII,
Annex, Art. 427), was quite literally that ‘labour should not be regarded
merely as a commodity or article of commerce’. Advancing this sentiment,
the employment relationship was institutionalized in many early ILO con-
ventions, most concretely in the Convention on Unemployment (1919).
This convention encouraged states to support the formation of the modern
(i.e. free) labour market by introducing mechanisms distinguishing it from
other commodity markets. One of its central aims was to cultivate national
systems of free public employment agencies to match workers with em-
ployers (ILO 1919g: Art. 2). Reflecting the maxim endorsed as a general
tenet in the subsequent Philadelphia Declaration (1944), ‘labour is not a
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commodity’ (specifically, that workers should not have to pay for work),
the Recommendation on Unemployment (1919) called for states to ‘pro-
hibit the establishment of employment agencies which charge fees or
which carry out their business for profit’ (ILO 1919h: 1-2). This provision
also followed from the ILO’s mandate to protect ‘the interests of workers
when employed in countries other than their own’ and its growing concern
with the unscrupulous activities of for-profit private employment agents
placing migrant workers (League of Nations 1919b: s. 1).

It took until 1932 for delegates to an International Labour Conference to
draft a convention on fee-charging employment agencies, at which time
they decided to include all commercial establishments, including those
charging fees to employers, on account partly of their desire to regulate
private employment agencies carrying on recruitment and placement activ-
ities between nations (Vosko 2000: 68-9). Shortly thereafter, a Convention
on Fee-Charging Employment Agencies (1933) was adopted, which
provided for their prohibition. This move amounted to the rejection of
triangular relationships between workers, employers, and private employ-
ment agencies, and it installed the bilateral employment relationship as the
legitimate basis for labour regulation (ILO 1933a and 1933b; Vosko 2000:
chapters 1 and 2). Eventually, the prohibition was relaxed somewhat, as
strict regulation of private employment agencies became an option with the
Convention on Fee-Charging Employment Agencies (Revised) (1949). How-
ever, just prior to its adoption, two new regulations offering a framework for
the creation and coordination of national public employment services—
the Convention and Recommendation on the Organization of the Employ-
ment Service (1948)—augmented the notion that workers should be enti-
tled to free public assistance in obtaining employment, ‘obviat[ing] the
need for private employment agencies’ (ILO 1948g: para. 26).

Standardized Working Time

The sale of labour power to an employer over a specified period of time
represents a second pillar of the SER. The main benefits to employers of this
exchange are exclusivity and direct control. As the SER emerged, these
features enabled firms to monitor workers’ efforts, to ensure that they
were in sync with technological change and developments in work organi-
zation, and to alter their tasks without the necessity of re-contracting
(Bosch 2006: 44; Rubery et al. 2006: 124; see also Marsden 1999). The
period of recuperation from paid employment produced by this arrange-
ment also generated improvements in workers’ health, leading to greater
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efficiency, as well as increased profitability for employers (Ford 1926). In
exchange, workers gained predictability from the commitment to mini-
mum periods of engagement as well as guaranteed earnings (Clarke 1992:
2000). They also benefited from rules governing the utilization of their
labour power under the employment contract. Standardized working time
served as a means of brokering employers’ aim to extract surplus value and
workers’ demands for greater control over the labour process and their lives
outside the labour force.

One outcome of this bargain was the establishment of a conception of
‘standardized time’, characterized by a uniform and synchronized paid
working day (typically eight hours), working week (approximately 40
hours), and working year (with statutory holidays and leave provisions)
(Supiot 2001: 63; Boulin 2006: 197; see also Miickenberger 1989; Bosch
2004, 2006). Another result was the presumed segmentation of workers’
lives into three distinct sequences: education, market work, and retirement
(Anxo et al. 2006a: 93).

The ‘homogeneous’ (Supiot 2001: 63) conception of time characterizing
the ‘market work’ sequence of the life-course assumed remuneration for all
the time when the employee is at the employer’s disposal (Rubery et al.
2006: 125). Pay for job inactivity enabled employers to develop and retain a
regular workforce, willing to adjust its output to match changes in demand,
even as they continually tested its limits through layoffs and minimal
notice provisions (Jacoby 1985; see also Bosch 2006).

The notion of standard working time, and the normative life-course it
assumed, was always deeply gendered. In addition to segmenting se-
quences of the life-course to conform with a ‘male’ pattern, it cast the
unpaid work of daily and intergenerational reproduction as ‘non-work’ or
‘free time’ (Everingham 2002: 336; see also Supiot 2001: chapter 3). At its
height, standardized working time also reconfigured, as consumption, ele-
ments of this supposed non-work (Aglietta 1979). In these ways, it sup-
ported the dualistic conception of time integral to the male breadwinner /
female caregiver contract. One side of this conception reflected the uniform
and measurable time associated with the employment norm, what Supiot
(2001: 68) calls ‘male time’, while the other side reflected ‘unlimited time,
female time, a space populated by retired workers, women and children’.
Together, both sides upheld the unequal sex/gender divisions of labour
(paid and unpaid) intrinsic to this gender contract.

As Chapter 1 demonstrated, growing out of protective labour legislation
targeting women’s work at night and setting sex- and age-specific maxi-
mum daily and weekly hours, the standard work day and work week,
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including periods of rest and holidays, were codified in the early 20th
century in Australia, Canada, the United States, and various countries of
Western Europe. Although their lineage may be traced to the 1906 Berne
Convention, international labour regulations establishing regular working
hours date to 1919 and the adoption of the ILO’s first convention—the
Convention on Hours of Work (Industry)—introducing the eight-hour day
and the 48-hour week. This convention covered wage workers only and
exclusively those in industry, a designation which many wage-earning
women lacked due to narrow conceptions of industrial employment (ILO
1919d: Art. 2). The assumed norm for women was caregiving and for their
male counterparts, breadwinning. Accordingly, in debates addressing to
whom the convention would apply, a delegate from Panama stated: ‘with
regard to production, assurance can well be given that if the men performed
productive labour. ... we could very well produce all that is necessary to
meet the requirements of consumption, without having to commit the
cowardice of making mothers. ..and children work’ (ILO 1919j: 68).

The convention also permitted countries to exclude ‘certain classes of
workers whose work is essentially intermittent’, such as casual workers, as
well as workers in undertakings ‘in which only members of the same family
are employed’ (ILO 1919d: Arts. 2 and 6). The effect was to characterize
women and children, for whom casual work and work in family-run en-
terprises was especially common, as falling outside the realm where hours
protections were necessary (ILO 1919d: Art. 6). During the negotiation
process, workers’ delegates had attempted to clarify that the exclusion of
workers in family-run enterprises did not cover homeworkers. Their
amendment was defeated because, in the words of a government delegate,
it is ‘impossible to regulate this work, as it would require an immense
system of inspection, and the efforts of the ILO ought to be directed
towards suppressing home work rather than towards regulating it’ (ILO
1919f: 10). Furthermore, in the view of an employers’ delegate, such an
amendment would ‘give the State too large a control over private life’ (ILO
1919f: 10).*

The hours-pillar of the SER was subsequently elaborated and solidified by
regulations on weekly rest, leisure time, women'’s work at night, and weekly
working hours. The first set, on weekly rest, recognized workers’ entitlement
to ‘time for recreation, for education, and for the discharge of social and
family duties’ (ILO 1921e: 33). In 1921, delegates to the International Labour
Conference adopted a Convention on Weekly Rest, applicable to industry,
and advanced a recommendation, geared to commerce, stipulating an unin-
terrupted day of rest per week. These instruments also introduced the notion
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of ‘community time’, suggesting that the rest period be ‘granted simulta-
neously to the whole of the staff of each undertaking’ on the day coinciding
with that ‘established by the traditions or customs of the country or district’
(ILO 1921c: Arts. 2.2 and 2.3, see also 1921d). Notably, the records of debates
indicate that no explicit provision for domestics and house servants was
deemed necessary, ‘since domestic work is distinct from work in industry
and commerce’ (ILO 1921e: 122-3). The hours-pillar was limited to work-
places in the public sphere with implications for the configuration of
gendered class relations.

The Recommendation on the Utilization of Spare Time (1924) set limits
on the working day in order to make possible relaxation time for workers
engaged in ‘ordinary work’, a notion bolstering the emergent ideal of
normal (i.e. full-time) work and prefiguring the related notion of continu-
ous employment. As repeated references to the gender non-neutral in the
preamble (e.g. ‘his productive capacity’) attest, the male wage-earner in this
ordinary situation was the presumed subject (ILO 1924). Furthermore, as
Murray (2001a: 27) observes in her important study of maternity regula-
tion, the notion of leisure time for men ‘reflected a complete sexual division
of labour, as the archetypal male was not conceived as the person who
engaged in unpaid domestic labour in the private sphere of the home’'.
Specifically, the recommendation aimed to improve ‘social hygiene’ by
promoting sports, gardening, and intellectual pursuits among men who
were assumed to be employed on an ongoing basis. It also addressed leisure,
relating it to the ‘full and harmonious development’ of the individual,
family, and community, while neglecting domestic work entirely (ILO
1924: Part IV).

With the Great Depression came a revised Convention on Night Work
(Women) (1934), which relaxed earlier provisions by permitting women
holding ‘responsible’ positions to work at night. As one government
spokesperson noted in the lead-up to its adoption: ‘we consider that the
distinction between the ordinary woman worker and the woman who
occupies a post of management involving responsibilities is a just one’
(ILO 1934c: 194).° Delegates did not arrive at this position without debate,
however. A spokesperson for British workers, for example, registered strong
opposition to this change:

We are opposed to night work for women, and we maintain that this alteration will
open the door very much more widely for the employment of women at night.
I have yet to be convinced that employers will employ women in these higher posts
which are usually reserved for the men, and if we give permission for women to be
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employed in this way it will mean that various excuses will be made to open the door
more widely for the employment of women at night. (ILO 1934c: 193)

From a different standpoint, the spokesperson for Belgian workers argued
that ‘at a time when the whole working class is crying for reduced hours of
work, it is inopportune to demand any modification of a Convention
which may imply longer working hours’ (ILO 1934c: 201). His position
reflected a broader strategy, regaining momentum at the time, that retain-
ing limitations on night work for women offered an entrée into limiting it
for all workers. The provision allowing women managers to work at night
nevertheless passed by a majority vote, as did one allowing women ‘not
ordinarily engaged in manual work’ to do the same, thereby preserving
gender norms for industrial workers (ILO 1934a: Art. 8). In loosening
provisions for managers while retaining wider limitations, the balance
sought was well expressed by the government representative of Spain,
who noted ‘it is a question of retaining the principle of freedom for
women at the same time as assuring them the protection, which is their
right’ (ILO 1934c: 194). This delegate went on to stress the problems facing
unattached women, in particular:

[Iln many countries where women cannot get to work at 5am, it is impossible for
them to work on the second shift and that amounts to an absolute prohibition of
work by women ... That may be desirable from the male point of view, because it
may mean a fall in male unemployment; but the loss suffered by the household
where the woman is the breadwinner can never be made up in many of these cases.
We must remember that it is our legal duty to legislate socially, but to make that
legislation conform to the actual conditions which prevail. (199)

A year later, consistent with this concern to ‘legislate socially’, the Conven-
tion on the Forty-Hour Week (1935) responded to widespread unemploy-
ment and the ‘many millions of workers throughout the world suffering
hardship and privation for which they are not themselves responsible and
from which they are justly entitled to be relieved’ by aiming at a reduction
in paid working hours (ILO 1935a: Preamble).

Continuous Employment

Continuous employment is a third pillar of the SER. Since social relations
distinguish the exchange of labour power from all other forms of exchange,
ownership and control of the means of production is not, in itself, a
guarantee of employers’ ability to extract profit from the production pro-
cess; workers’ cooperation is essential. Employers thus cultivate forms of
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labour control aimed at maximizing profit, while minimizing tensions and
conflicts inherent in the labour relationship (Buroway 1979; Edwards 1979;
Nolan 1983: 303). In the early 20th century, with the decline of forms of
labour contracting, such as the drive-system, and the transformation of the
firm from a coordinator of contracts into an ‘employing organization’,
continuous (or open-ended) employment facilitated this process of media-
tion (Deakin 2002; Marsden 2004: 663).

The open-ended employment relationship at a common workplace ma-
terialized later than the bilateral employment relationship itself; emerging
initially in large firms, it was also associated with internal labour markets
(Doeringer and Piore 1971). It allowed employers to develop highly skilled,
reliable workforces that could be assigned new tasks within the firm with-
out renegotiating contracts. In return for their loyalty and willingness to
learn, workers gained continuity. Under the open-ended employment rela-
tionship, workers represented an investment for employers that required
ongoing care to ensure retention over the long term. At the same time, the
promise of permanency gave workers stability. Mechanisms integral to the
open-ended employment relationship included limited and selective re-
cruitment strategies, typically through the identification of pre-specified
ports of entry, firm-specific job ladders, investments in on-the-job training,
clear and enforceable terms and conditions of employment, as well as work
rules establishing the obligations of both the parties and protecting against
opportunistic behaviour, while providing predictable wages, and deferred
benefits (Nolan 1983: 304; Bosch 2004: 619; Marsden 2004: 663; Stone
2004: 53). The success of this constellation of features, for both workers
and employers, pivoted on the presumed indefinite duration of the em-
ployment relationship. Career pay systems were, for example, premised on
the theory that employees would initially receive wages and benefits ex-
ceeding their productivity, while their outputs mid-career would surpass
their level of remuneration, providing both for investment in the firm and
for sustaining workers’ wage levels late-career in the face of predicted lower
productivity. They meant, as Marsden (2004: 667) observes, that ‘the longer
the anticipated period of enhanced earnings, the greater the employee’s
corresponding loss if dismissed for poor performance—and also, arguably,
the greater the quasi gift-exchange to encourage above average perfor-
mance’.

The open-ended employment relationship secured the risk-sharing inte-
gral to the psychological contract upholding the SER. At the same time, it
fostered a gender contract assuming male providers and female caregivers:
the notion of a continuous employment relationship, predicated on
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dividing individuals’ lives into ‘water-tight’ stages of education, ongoing
employment, and retirement (Anxo et al. 2006b), prescribed loyalty and
mutuality in the limited sphere of the labour force and especially in indi-
vidual firms. Instead of inspiring these values at a community level, the
open-ended employment relationship relied on sex/gender divisions of
labour, especially the unpaid domestic labour contributing to workers’
daily and generational reproduction. For the (mainly male) workers with
such relationships, there was some room for leisure in the employment
phase of life, but little space for sharing unpaid caregiving.

In international labour regulation, the pillar of continuous employment
began to form with early ILO regulations on unemployment encouraging
government-administered unemployment insurance. In 1919, the Recom-
mendation on Unemployment called for establishing ‘effective system|[s] of
unemployment insurance’ at the national level (ILO 1919h: para. III). Such
systems were deemed necessary to accumulate supports for wage-earners
normally employed on a continual basis experiencing bouts of unemploy-
ment. Under the recommendation’s terms, the typical unemployed person
was assumed to be an adult male employed formerly in industry. Yet
preparatory reports also highlight delegates’ concern for male workers
routinely employed seasonally, such as construction workers, dock and
wharf workers, porters, and those on the ‘fringe in large industries’ facing
bouts of unemployment (ILO 1919k: 6).

In its support for sustainable systems of unemployment insurance acces-
sible to workers formerly employed on a continual basis, the Convention
on Unemployment also obliged ratifying countries with such systems to
make arrangements to provide the same rates of unemployment benefits to
migrant workers as national citizens (Art. 3). Article 3 of the Convention
was motivated by concerns about unfair competition within nations, spe-
cifically that the limited duration of many migrant workers’ stay would
undermine the sustainability of social security provision for worker-citizens
(ILO 1921b: 551-2). According to Hasenau (1991: 690), ‘concern about the
competitive repercussions of advanced social security schemes’ influenced
early ILO regulations encouraging countries to negotiate bilateral agree-
ments to provide select provisions for equality of treatment between na-
tional and migrant workers.

Several conventions and recommendations adopted starting in the 1930s
advanced the norm of the open-ended employment relationship further.
In 1934, the Convention on Unemployment Provision made an explicit
link between access to unemployment benefits and continuous em-
ployment relationships. It prescribed that unemployment insurance be
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available to ‘persons habitually employed for wages or salary’ (ILO 1934b:
Art. 2.1). In the process, it defined habitual employment narrowly by
excluding persons engaged only occasionally and persons employed in a
family business (ILO 1934b: Art. 2.2). This convention also permitted the
exclusion of young workers, domestic workers, and homeworkers, regard-
less of the nature of their employment relationship or its duration. In this
way, it provided for excluding workers working in the private sphere or in
worksites outside the employer’s premises from unemployment provision.
Even for those workers deemed to be ‘habitually employed’, the conven-
tion made the receipt of benefits ‘conditional on the need of the claimant’,
conveying the message that social wage entitlements properly flow through
a single wage-earner (ILO 1934b: Art. 12.2).°

Also addressed to workers engaged in continuous employment relation-
ships, the Convention on Holidays with Pay (1936) prescribed paid vaca-
tions for all employed persons in industry and commerce, with the
exception of persons employed in family businesses (ILO 1936a: Art 1.3a).
The motivation for employers: ‘employees fresh and eager for work’ (ILO
1935b: 82). As the record of proceedings of the 1935 session notes, ‘it would
undoubtedly be a fallacy even from a purely economic point of view, to
regard paid holidays as a burden on the employer for which he receives no
return’ (82). With the growing assumption that open-ended employment
relationships were a sound investment for both parties, employers were
motivated to provide workers with long-term incentives to preserve their
health and thereby their efficiency.’

Reinforcing the Pillars: Freedom of Association
and Collective Bargaining

By mid-century, the central pillars of the SER had formed in international
labour regulation: essentially, this meant full-time continuous wage or
salaried employment performed by an adult male citizen for a single em-
ployer. Consolidating the post-World War II compromise, at this juncture
the emphasis shifted to codifying rights to freedom of association and
collective bargaining—the primary governance mechanisms linking work
organization and the labour supply under the SER. The ILO Constitution
had affirmed the principle of freedom of association in 1919 and in 1944
the Declaration of Philadelphia reaffirmed this principle, as well as recog-
nized the right to collective bargaining. However, due to the depth of
disagreement between workers, employers, and their governments at the
time, efforts to craft a single convention on freedom of association and the
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right to collective bargaining failed. The reasons provided for this failure
include: splits over whether freedom of association should be extended for
‘lawtul purposes’ only; tensions over which body—the ILO or the new UN
Economic and Social Council—should be responsible for overseeing these
rights; and, whether the right of association should extend to workers only
or to both workers and employers. The compromise, reached following the
end of World War II, was to adopt two conventions—one on freedom of
association covering all workers and employers and another setting general
parameters for collective bargaining.

The Convention on Freedom of Association and the Right to Organise
(1948) extended to ‘workers without distinction whatsoever’. At that time,
delegates to the International Labour Conference chose between adopting
the wording ‘workers without distinction’ or enumerating typical grounds
of discrimination. They selected the former because it offered a ‘more
comprehensive. .. formula’ than one enumerating different kinds of dis-
crimination, ‘which always entails the risk of certain types being omitted’
(ILO 1948b: 86-7). Thus the self-employed fell within the scope of the
convention, as did migrant workers. The Convention on the Right to
Organise and Collective Bargaining (1949), in turn, provided a framework
for regulating conditions of employment through collective agreements
governing ‘relations between employers and workers’ (ILO 1948c: 182-3).
It also contributed to a particular worksite norm; although the convention
recognized various forms of collective bargaining, including industry- or
sector-wide and enterprise-level bargaining, the wage-earners of principal
focus in discussions leading to its adoption were ‘workpeople in an under-
taking’ (ILO 1947: 64-5, 66).

Migrant Work

Migrant work was a central item on the ILO agenda from its inception—
recall, for example, that the unscrupulous actions of fee-charging agencies
engaged in recruiting and placing migrant workers spurred calls for their
prohibition in the 1919 Recommendation on Unemployment. Recall too
the provision for extending the same rates of unemployment benefits to
migrant workers and national citizens in the Convention on Unemploy-
ment. The first international labour regulation addressed exclusively to the
situation of migrant workers was the Recommendation on the Reciprocity
of Treatment of Foreign Workers (1919), which called for equality of treat-
ment, on the condition of reciprocity, between citizen and migrant workers
regarding a broader set of social protections that included unemployment
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relief as well as freedom of association. Together with the Recommendation
on Unemployment, it worked to shape the subsequent Convention on
Equality of Treatment (Accident Compensation) (1925). Significantly, this
convention provided for extending to migrant workers and their families
equality of treatment in terms of workers’ compensation subject neither to
reciprocity nor to any condition of residence. Yet, as future developments
would show, accident compensation was for decades to remain the main
area in which no such conditions were to apply (see Creutz 1968).

In the 1920s, building on concerns raised in discussions towards the first
ILO Convention on Unemployment, there were also numerous efforts to
understand and quantify migrant work, including key conferences in
Geneva, Rome, and Havana. These conferences established formative com-
mittees, such as the International Emigration Committee, and focused on
how best to undertake the collection of migration statistics. Their emphasis
was, however, extra-regulatory activity, because countries with restrictive
immigration policies were reluctant to elaborate all but a few binding
international labour standards on migration.® At the same time, delegates
articulated the need to protect migrant workers—and they did so along
gendered lines. As the record of proceedings of the 1927 ILO Conference on
Migration in its Various Forms (ILO 1927: 14) noted:

the overseas emigration of males has, both for the countries from which they
emigrate and those to which they immigrate, a different significance from that of
females. In the first instance the emigrants are generally productive workers, where-
as in the second case they are usually persons connected with the male emigrants
and do not directly participate in the economic production of the country.

The proceedings of this conference stressed the need to extend protection
to male migrant workers not destined for permanent settlement, noting
that ‘the expenses and inconveniences arising from the maintenance of
two households, such as occurs when married men emigrate, leaving fa-
milies in their own country, should also be taken into consideration from
the economic and moral standpoint’ (ILO 1927: 14). Nevertheless delegates
made no concrete proposals for regulations extending such protections.

It was only in 1939 that the ILO adopted a Convention on Migration for
Employment, focusing on limiting abuses, such as misleading propaganda,
and on the supply of information and the provision of services to migrant
workers. Like its forerunners, this convention had called for agreements
between countries, setting out terms for recruitment, placement, and con-
ditions of employment. In addition, it provided a framework for applying
‘to foreigners treatment no less favourable than that which it applies to its
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own nationals’, with respect to remuneration, the right to belong to a trade
union, employment taxes, dues or contributions, and legal proceedings
related to contracts of employment, provisions that could be made subject
to reciprocity (ILO 1939: Arts. 6.1 and 6.2). However, the 1939 convention
never came into force because it did not achieve a sufficient level of ratifi-
cation: indicative of states’ concern to retain control over labour and
employment regulation within their national borders, governments’ objec-
tions to the provision for equal treatment, even highly qualified, between
national citizens and migrant workers thwarted its introduction.

A decade later, a Convention on Migration for Employment (1949) was
finally adopted, and quickly came into force. It required any state that
ratified it to give ‘immigrants lawfully within its territory treatment no
less favourable than that which it applies to its own nationals’ on matters
relating to remuneration, family allowances, and, where applicable, hours
of work, overtime arrangements, holidays with pay, membership of trade
unions, and the benefits of collective bargaining and social security (ILO
1949b: Art. 6.1). Yet, in these and other areas, the notion of treatment no
less favourable than nationals was qualified considerably. For example,
social security provision was subject to arrangements, set out by receiving
countries, for the acquisition of rights; the convention also permitted
receiving countries to ‘prescribe special arrangements concerning benefits
or portions of benefits which are payable wholly out of public funds’ (ILO
1949b: Art. 6.1b.i-ii). Although its provisions were to apply ‘without dis-
crimination in respect of nationality, race, religion or sex’, the terms of the
convention extended most fully to workers entering with authorization to
settle permanently and ultimately to obtain citizenship in a receiving
country (ILO 1949b: Art 6.1). To advance this end, a Model Agreement on
Temporary and Permanent Migration for Employment appended to the
associated recommendation included a provision calling on authorities in
the country of immigration to ‘facilitate the procedure of naturalisation’ for
those destined for permanent migration (ILO 1949c: Annex Art. 14). The
convention’s provision for preferential treatment of immigrants took par-
ticular expression in Article 11.1, permitting exclusions from the definition
of ‘migrant for employment’, including ‘short-term entry of members of
liberal professions and artists’. To facilitate ratification, the convention also
included a section of universally applicable general provisions, as well as
three optional annexes, which governments could include or exclude in
any combination.

This formulation, as well as provisions permitting preferential treatment
for immigrants, inaugurated yet another fundamental distinction tied to
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national citizenship that would later become entrenched in ILO and UN
regulations—the division between migrant workers authorized to reside on
a temporary basis and immigrants destined for permanent residency. Only
immigrants were to benefit, as far as possible, from the rights and entitle-
ments attached to the SER. In this way, early ILO standards on migration
provided for inferior rights and entitlements for employed workers lacking
national citizenship in the countries in which they worked.

Stripping the SER of its Exclusions:
The Era of Formal Equality

Even as the SER was materializing among many adult male citizens, the
gender contract which helped make it possible began to crumble. This story
is familiar, having been told from a variety of perspectives and with differ-
ent emphases across contexts in which the SER rose to ascendancy (see
for example on Australia, Pocock 2006; on Britain, Crompton 1999 and
Lewis 2001; on Canada, Armstrong and Armstrong 1994; Vosko 2002b;
and, on the United States, Appelbaum et al. 2002 and Grunow et al.
2006). While the decline of the male breadwinner / female caregiver con-
tract was uneven, there were common themes: no longer was breadwin-
ning assumed to be the domain of men. Women'’s employment was not
discouraged to the degree it had been; accordingly, women'’s labour force
participation rates rose dramatically in industrialized countries in the latter
decades of the 20th century (see for example Standing 1989 and 1999b).
International labour regulations adopted as early as the 1950s reflected and
reinforced such shifts. Their emphasis: removing explicit exclusions from
the SER, especially those targeting women, as well as, albeit to a lesser
extent, other socially disadvantaged groups, such as migrant workers.

Equal Remuneration, Maternity, and Social Security

The Convention on Equal Remuneration (1951) was the first in a series of
regulations attempting to ‘de-gender’ the SER. This convention advanced
a framework for equal pay for men and women workers for work of
equal value. It targeted principally workers in employment relationships,
defining ‘remuneration’ to include ‘the ordinary, basic or minimum wage
or salary and any additional emoluments whatsoever payable directly or
indirectly by the employer to the worker’ (ILO 1951: Art. 1la). Under
the convention’s terms, ‘equal remuneration ... for work of equal value’
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referred to rates of pay established without discrimination based on sex
(ILO 1951: Art. 1b). To give this principle effect, the convention called for
‘objective appraisal of jobs’ to be determined by state authorities or collec-
tive agreement (ILO 1951: Arts. 3.1-3.2). The reference to ‘value’ repre-
sented a move beyond ‘equal pay for equal work’, which, as Chapter 1
showed, some advocates of protective legislation supported in the early
20th century as a means of preserving men’s jobs. At the same time, Article
3 of the convention permitted ‘differential rates between workers, which
correspond, without regard to sex, to differences, as determined by objec-
tive appraisal, in the work to be performed’, leaving room for assigning
work in occupations and industries long identified with the SER greater
value than those traditionally falling outside its ambit. Women and men in
jobs conforming to the pillars of the SER were to be compensated equally
for work whose value was determined to be the same.

Following the Convention on Equal Remuneration, the approach to
maternity protection changed as well. The 1952 Convention on Maternity
(Revised) strengthened and affirmed women'’s caregiving role, maintaining
a strong protective orientation. However, it also provided for several im-
provements for women seeking to remain in the labour force after child-
birth: employers were barred from dismissing women on maternity leave
and nursing periods were to count as part of the working day. Simulta-
neously, in a move acknowledging women'’s entitlements as breadwinners,
provisions relating to cash benefits were modified to refer to ‘a suitable
standard of living’ for a woman and her child, altering somewhat the tacit
acceptance of lower than subsistence level benefits in the previous instru-
ment (ILO 1952c: Art. 4.6). Even as the presumption of their primary role as
mothers remained, the revised Maternity Convention recognized women'’s
growing dual roles. During the lead-up to its revision, a delegate from the
United States noted accordingly that ‘the Convention is of more than
ordinary significance because, in addition to safeguarding the health of
women who carry the double burden of paid employment and mother-
hood, it directly affects the right of children to be well born and promotes
the welfare of the race’ (ILO 1952d: 13-14).°

At the same time, the revised convention effectively extended access to
the SER to women workers taking leave to care for their infants. It did so by
providing for the extension of cash and medical benefits to new mothers,
advancing a model of what feminist scholars have come to label ‘public
patriarchy’ (see for example Gordon 1990), whereby the state, rather than
employers, is centrally responsible for ensuring the daily and intergenera-
tional reproduction of the labour force. Cash benefits were, however, to be
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pegged only at ‘a rate of not less than two-thirds of the women's previous
earnings’, and thereby poised to compensate only partially for women'’s
already low earnings (ILO 1952c: Art. 4.6). Furthermore, Article 4.5 of the
convention provided that ‘in no case shall the employer be individually
liable for the cost of such benefits due to women employed by him’. This
provision, which aimed explicitly to prevent employers from using the
excuse that women of childbearing age were too costly to employ, at the
same time symbolized delegates’ efforts to cushion employers from an
expanded SER that no longer excluded women.

Indicative of the still male baseline of international labour regulation,
another convention adopted the same year enlarged the social wage func-
tion of the SER without quite overturning the gendered assumptions about
breadwinning and caregiving at its root. The Convention on Social Security
(Minimum Standards) (1952) advanced minimum standards in areas such
as medical care, sickness, and unemployment. It introduced guidelines for
extending social security benefits and entitlements on the basis of employee
status and continuity of service as well as place of work (ILO 1952a);
reflecting these pillars of the SER, the subsection on unemployment bene-
fits, for example, retained the large industrial workplace as a norm by
prescribing minimum standards for ‘employees, constituting not less
than 50 per cent of all employees in industrial workplaces employing
20 persons or more’ (ILO 1952a: Part XI, Art. 21). At the same time, it cast
‘the ordinary’ beneficiary of social insurance as an adult male labourer with
a wife and children engaged in work for wages on an ongoing basis, and
defined ‘a wife’ as someone ‘who is maintained by her husband’ (ILO
1952a: Schedule to Part XI, Art. 1(c), see also Art. 66 and ILO 1952b: 138-9).

Non-Discrimination

Deepening efforts to limit exclusions from the SER, the Convention on
Discrimination (Employment and Occupation) was adopted in 1958 with
the aim of eliminating discrimination so that ‘all human beings . . . have the
right to pursue both their material well-being and their spiritual develop-
ment in conditions of freedom and dignity, of economic security and
equal opportunity’ (ILO 1958a: Preamble, see also Art. 2). The Convention
emerged in response to collective struggles for political, social, and econom-
icrights among socially disadvantaged groups (ILO 1956 and 1957). Follow-
ing UN anti-discrimination policy, especially Article 1 of its founding
Charter and Article 2 of the Universal Declaration of Human Rights, the
grounds for non-discrimination included not only sex, but race, colour,

67



Managing the Margins

religion, political opinion, and national extraction. However, they did not
include nationality, despite sustained opposition (ILO 1958c). Indeed, ne-
gotiations towards the convention pronounced that restrictions on employ-
ment based on nationality are ‘expected, non-discriminatory and a natural
outcome of the migration contract’, an interpretation prevailing through to
the end of the 20th century (ILO 1956: 17-18).'°

For the prohibited grounds falling within its scope, the convention
defined discrimination as any distinction, exclusion, or preference that
impairs equal opportunity or treatment (ILO 1958a: Art. 1.1). Yet it still
included several qualifications permitting sex-specific measures. Rather
than acting retroactively to make pre-existing conventions conform with
its core principles, it deferred to them by permitting ‘special measures of
protection or assistance provided for in other [ILO] Conventions or Recom-
mendations’ (ILO 1958a: Art. 5); for example, it upheld the terms of the
revised Maternity Convention as well as others addressed to women, such
as those on night work. It also deemed ‘any distinction, exclusion or
preference in respect of a particular job based on the inherent require-
ments’ not to be discrimination (ILO 1958a: Art. 1.2). These qualifiers
provided for the coexistence of policies promoting a gender-neutral SER
and protective measures for women.

Debates preceding the adoption of the Convention on Discrimination
attest to some delegates’ efforts to retain a normative model of employment
geared to adult male citizens. In discussing continuity of employment, for
example, a number of government representatives proposed preserving the
ability of employers to give ‘greater security of tenure on social grounds to
certain categories (for instance family breadwinners)’ (ILO 1957: 108). Some
representatives also expressed support for wider provisions permitting gov-
ernments to favour male breadwinners: to this end, the delegate from Ire-
land suggested that the term ‘sex’ be subject to certain limitations in the
interests of protecting family (ILO 1957: 101). These sorts of proposals did
not materialize in either the Convention or the Recommendation on Dis-
crimination but they were indicative of lingering support for the continua-
tion of an explicitly male standard.

A male standard also guided subsequent ILO regulations centring on the
relationship between breadwinning and caregiving. For instance, the 1965
Recommendation on Employment (Women with Family Responsibilities)
aimed to help remedy the ‘special problems faced by women’ with caregiv-
ing responsibilities that are also an ‘integral and essential part of the labour
force’ (ILO 19635: Preamble, paras. 2, 4). Subscribing to tenets of the Con-
vention on Discrimination, it acknowledged that many of the ‘problems
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faced by women are not problems peculiar to women workers but are
problems of the family and society as a whole’ that could, for example, be
remedied through the reduction of daily and weekly hours of paid work for
all. Still, it rested on the assumption that women ‘need to reconcile their
dual family and work responsibilities’; in this way, it endorsed the qualifiers
(permitting ‘special measures’) under its non-discrimination forerunner
(ILO 1965: Preamble, paras. 3, 4, 5). The framework of the recommendation
provided greater opportunity for breadwinning among women, while re-
taining the notion that women are suited to holding the dual roles of
‘primary’ caregivers and ‘secondary’ breadwinners (ILO 1965: Part I, 1a).
Women were to be integrated into the labour force on an equal basis, but, at
the same time, certain measures were deemed necessary to enable them to
continue their unpaid caregiving work, such as reduced hours of ‘normal’
paid work (ILO 1965: Part 11, 2, and Part 111, 2, 4). A report issued prior to the
adoption of the recommendation acknowledged, for example, the extreme
fatigue experienced by women workers with family responsibilities, observ-
ing that ‘the two day weekend is of course of particular importance to
women workers, facilitating the accomplishment of household tasks and
the enjoyment of rest’ (ILO 1963: 44).

During this period, there were a number of other efforts to eliminate dis-
crimination against women. For example, in 1976 the Council of the Europe-
an Communities adopted a Directive on the Implementation of the Principle
of Equal Treatment for Men and Women as Regards Access to Employment,
Vocational Training and Promotion, and Working Conditions (the Equal
Treatment Directive) to ensure women’s right to engage in paid work
(Luckhaus 2000)."! The stated purpose of this directive was to achieve ‘equality
between men and women as regards to access to employment and vocational
training and promotion and as regards to working conditions, including
pay’ (CEU 1976: Preamble, para. 5). By foregrounding equality as an end
goal, especially by emphasizing access to employment, the potential outcomes
of the Equal Treatment Directive were broader than its ILO precursor.'?

Shortly thereafter, the UN adopted a Convention on the Elimination of
All Forms of Discrimination against Women (1979) (CEDAW), which
stretched beyond its earlier efforts to de-gender employment norms
through formal equality measures. Mandating ‘positive action’ on discrim-
ination, CEDAW suggested that the principle of equality requires govern-
ments to take ‘all appropriate measures, including legislation, to ensure the
full development and advancement of women, for the purpose of guaran-
teeing them the exercise and enjoyment of human rights and fundamental
freedoms on the basis of equality with men’ (UN 1979: Art. 3).
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Despite their attempts to move beyond formal equality, evident to greater
degrees in the CEDAW and the EU Equal Treatment Directive than the
earlier ILO Convention on Discrimination, each was premised on an
adult male employed worker subject.'® Following along the path delineated
by the UN’s founding Charter and subsequent Universal Declaration of
Human Rights, as Procacci and Rossilli (2003: 505) contend in assessing
such UN instruments, they ‘assimilat[ed] woman into the category of an
abstract universal subject’ and treated her largely as gender neutral. Several
further deficiencies arose from the largely procedural approach underlying
these international labour regulations. It was capable only of remedying
limited forms of inequality. It focused on addressing differences between
‘similarly situated’ individuals and on promoting consistency between
them; thus, even though the approach recognized group-based inequal-
ities, it was limited in responding to them (Scott 1988; Hepple 1994;
Hirshmann 1999; Bartlett et al. 2002). This limitation stemmed in part
from the neglect of who should bear the responsibility for workers’ social
reproduction. Yet as Chapter 1 illustrated, the fact that unpaid caregiving
was assigned to women was vital to the development of early sex-specific
protective labour legislation at both the national and international levels.
Furthermore, as the preceding discussion has shown, the fact that receiving
states could externalize costs associated with immigrants’ social reproduc-
tion shaped early limitations on their access to protection, especially those
of migrant workers only permitted to reside for specified periods.

The Resilience of the Baseline

In international labour regulation, attempts to strip longstanding exclu-
sions from the SER through formal equality were uneven and contradictory.
They acknowledged and sought to mediate tensions in the gender contract
and sought to extend some protections to migrant workers, while main-
taining exclusions from the SER’s central pillars on the basis of nationality.
However, by neglecting processes of social reproduction, they upheld this
employment norm, geared initially to adult male citizens, as a baseline. As a
prelude to outlining contemporary efforts to manage the margins of the
labour market in international labour regulation, Chapter 3 charts the
trajectory of the SER statistically in the post-1980 period in several indus-
trialized countries where it reached ascendancy. It also explores both the
parallel expansion of non-standard employment, and patterns and tenden-
cies in sex/gender divisions of paid and unpaid work.
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Notes

1.

For the sake of presentation, the Table of Selected International Labour Regula-
tions, 1906-2008 presented in Appendix A is organized chronologically, listing
regulations only once and identifying them with the ‘pillar’ with which they are
discussed initially.

. My discussion of the employment relationship draws on research on the legal

concept of employment conducted jointly with Fudge and Tucker (especially
Fudge et al. 2002 and 2003a).

. As Davies (1999: 166) demonstrates, the concept of employment also ‘transcend|s]

rather than conform[s] to the boundaries between common and civil law
systems’. This is so because the common-law test for employment (i.e.
whether the employer has the right to control) is similar to the traditional
continental European test of subordination.

. Many of the terms of the Convention on Hours of Work Industry (1919) were

replicated for white-collar workers in the Convention on Hours of Work (Com-
merce and Offices) in 1930, although the latter permitted hours-averaging over a
three-week period and a ten-hour daily maximum to reflect the distinct rhythms
of commercial and office work (ILO 1930: Arts. 3 and 4).

. Regulations were further relaxed with the Convention on Night Work (Women)

(Revised) 1948, through which professionals and health care workers joined
managers as groups of women workers exempt from the ban. Responding to
employer pressure to facilitate expanded production processes, the term ‘night’
was also redefined to cover a shorter period (from 10 p.m. to 5 a.m.) and provi-
sions were introduced to permit a half day of work on Saturdays as well as shift
work, including swing-shifts, a modification defended partly on the basis of
growing acceptance of some women'’s double work day (ILO 1948e).

. In this way, the convention ultimately adopted carried forward concerns ex-

pressed by government representatives at the 1919 International Labour Confer-
ence, who emphasized that unemployment ‘is best understood by reference to
the social consequences—disease, premature death and incompetent citizen-
ship—which affect unemployed persons [and] their dependents’ (ILO 1919k:
9-10).

. The Recommendation on Holidays with Pay (1954), building on such tenets and

advancing a framework for leave entitlements, also reflected this view, and it too
was premised on a norm of full-time continuous employment (ILO 1954a: para.
4.1). It nevertheless took until 1970 for a more binding Convention on Holidays
with Pay (Revised) (1970) to extend such terms to all employed persons, except
seafarers.

. For example, Canadian and British officials argued that international labour

standards on migration would undermine state sovereignty and advocated a
purely information-gathering role for the ILO in the area of migration (see
for example ILO 1929: chapter III).
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9.

10.

11.

12.

13.
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The revised convention defined ‘woman’ as ‘any female person, irrespective of
age, nationality, race or creed, whether married or unmarried’ (Art. 2), a defini-
tion which subsequently prompted some analysts to contend that its terms also
applied to female migrant workers (see Creutz 1968: 354). When it was adopted,
however, there were already separate regulations delineating standards for the
provision of social security for migrant workers, standards that had begun to
distinguish between workers migrating under different entry categories.

When asked to clarify if nationality falls within the definition of national
extraction, the ILO Committee of Experts’ General Survey on Equality in Em-
ployment and Occupation repeatedly found that ‘national extraction’ encom-
passes exclusively distinctions between citizens of a single country based on
place of birth or ancestry, not those between citizens of different countries (ILO
1996c).

The full title for this instrument is the Directive on the Implementation of the
Principle of Equal Treatment for Men and Women as Regards Access to Employ-
ment, Vocational Training and Promotion, and Working Conditions.

The emphasis on ‘achieving’ equality in the directive is believed by some (e.g.
Ellis 2005: 220) to have contributed to the European Court of Justice’s (ECJ)
broad interpretations of access to employment to include, for example, envi-
ronmental ‘factors which influence a person’s decision as to whether or not to
accept a job’ and, equally critically, to the ECJ’s rulings that working conditions
extend beyond the specific terms of the contract of employment.

The subject of ILO and EU regulations was, in addition, presumed to be a citizen,
although this term was associated with the national in the former and both the
national and supranational in the latter, depending upon the instrument in
question.



3

The Partial Eclipse of the SER
and the Dynamics of SER-Centrism
in International Labour Regulations

A tendency which appears to be a common denominator in recent
changes in employment relationships, irrespective of the specific factors
at their origin, is a general increase in the precarious nature of employ-
ment and the decline of workers’ protection.
ILO (2000c) Meeting of Experts on Workers in Situations
Needing Protection (The Scope of the Employment Relation-
ship). Basic Technical Document: para. 104.

As an SER stripped of formal exclusions came to orient international labour
regulations, as well as labour regulations at other levels, fundamental structur-
al changes occurred in the global economy, fuelled, beginning in the 1970s, by
the world property crash, OPEC’s decision to raise oil prices, and oil embargos
on the West and associated with high unemployment and stagflation (Gill and
Law 1988: 171-4; Lee 1997: 482; Boulin et al. 2006: 14-15)—all contributing
to a period of competitive austerity (Albo 1994). In industrialized contexts,
these developments marked the transition from advanced Fordism to flexible
accumulation,’ from nationally based economic development to a global
economy, and from the Keynesian welfare state to the neoliberal state. With
this neoliberal era® came significant challenges to the SER, denoted by the
declining significance of full-time permanent employment and the expansion
of forms of employment then labelled ‘non-standard’ or ‘atypical’, and in
some instances ‘contingent’, by policy actors in various contexts and at
different scales (see for example Cordova 1986; Australian Bureau of Statistics
(ABS) 1988; Belous 1989; Polivka and Nardone 1989; Economic Council of
Canada 1990). At the level of international labour regulation, concern about
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the spread of precarious employment accompanied this shift, contributing to
a series of SER-centric regulations directed at the margins of the labour market.

This chapter initiates this book’s contemporary investigation of this
logic. It begins by charting patterns and trends in full-time permanent
employment and non-standard employment in several countries where
the SER had become normative. Addressing one of the questions raised
at the outset of the book, this profile illustrates the partial eclipse of the SER
in the post-1980 period. It also shows that full-time permanent employ-
ment and non-standard employment remain gendered and citizenship-
coded in the early 21st century. As a prelude to Chapters 4 to 6, the chapter
then shifts to describe the SER-centric logic and effects of international
labour regulations adopted between 1990 and 2008, responding to con-
cerns about labour market insecurity, organized along the pillars of working
time, continuity, and employment status.

A Portrait of the SER in Australia, Canada, the EU 15,
and the United States, 1980s-2006

Mounting concerns over the decline of the full-time permanent job char-
acterized the post-1980 period. Consistent with scholarly accounts, the
statistical data suggest that such concerns are justified, although the eclipse
of the SER was nowhere more than partial, and not in equal evidence
everywhere (on the instability of full-time permanent employment in
Australia, various parts of Europe, the United States, and Canada, see for
example Burgess and Campbell 1998; Standing 1999a; Supiot 2001; Vosko
2002b; Bosch 2004; Marsden 2004; and Stone 2004).

The Declining Significance of Full-Time Permanent Employment

Before reviewing the data, it is important to underscore the challenges of
charting the decline of the full-time permanent job statistically. In addition
to documenting the statistical sources, Appendix D contains several ex-
tended discussions of these challenges and my approach to meeting them.?
Simply put, strictly comparable data available for tracking the evolution
of the SER in Australia, Canada, the United States, and the EU 15 allow
principally for the consideration of full-time hours and employee status (as
they are defined nationally)—a reasonable approximation of the SER, albeit
one that does not include all of its ‘pillars’. Figure 3.1 depicts full-time paid
employment as a percentage of total employment in Australia, Canada, the
EU 15, and the United States between the early 1980s and 2006. In these
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Figure 3.1 Full-Time Paid Employment as a Percentage of Total Employment, Aus-
tralia, Canada, the EU 15, and the United States, 1983-2006

years, full-time paid employment slipped from 83% to 71% of total
employment in Australia, 78% to 72% of total employment in Canada,
and 88% to 82% of total employment in the EU 15. After experiencing a
modest decline in full-time paid employment in the 1970s (from 86% to
82% of total employment between 1968 and 1982), levels stabilized in the
United States in the 1980s and 1990s—such that it stood at 84% percent of
total employment in 2006.

Time series data are not as readily available for another of the SER’s central
pillars—continuity or permanency identified with an open-ended employ-
ment relationship. Figure 3.2 exhibits trends in full-time permanent em-
ployment as a percentage of total employment between the earliest year in
the 1980s for which data are available and 2006 for Australia, Canada, and
the EU 15. It shows a decrease in full-time permanent employment in
Canada (from 67% to 63% of total employment between 1989 and 2006),
a steeper decline in the EU 15 (from 67% to 60% of total employment
between 1983 and 2006), and a still steeper decline in Australia (from 64%
to 52% of total employment between 1984 and 2006).

There are no equivalent figures available for the United States, since
permanence of employment is not an applicable statistical category. In-
stead, ‘employment at will’ prevails in this context—that is, any employee,
whether their employment is characterized as ongoing or temporary, could
be discharged legally at any time ‘without notice for good reason, bad
reason or no reason’ (Commission for Labor Cooperation 2003: 26). This
feature of the American case means that in the United States the decline of
the SER may be gauged more in the eroding quality and security of full-time
ongoing employment than in its quantitative decline. The absence of broad
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Figure 3.2 Full-Time Permanent Employment as a Percentage of Total Employment,
Australia, Canada, and the EU 15, 1980s*~2006

* Data on permanence of employment only became available for the EU 15 in 1983, Australia in
1984, and Canada in 1989.

legislative protections against unfair dismissal in the United States is long-
standing, but its consequences grew acute with falling rates of unionization
in the 1980s, because collective agreements provided for such protection at
the height of the SER.*

The decline of full-time permanent employment was slightly greater for
men than for women in Canada and the EU 15 and approximately the same
for both sexes in Australia in the post-1980 period.> However, gendered
patterns remained sharp, as reflected in men’s and women'’s shares of full-
time permanent employment: in 2006, 63%, 61%, and 60% of workers
with full-time permanent employment were men in Australia, Canada, and
the EU 15 respectively. The same year, 58% of workers with full-time
employment in the United States were men.

Gendered patterns characterizing full-time permanent employment at
the height of the SER persisted through to the early 21st century. Perhaps
this should not be surprising given the preceding critique of efforts to de-
gender the SER through formal equality. Indeed, as Chapter 2 showed, a
procedural approach to equality does not contribute to altering fundamen-
tally women’s socially assigned responsibility for unpaid caregiving, as
substantiated by the large body of research documenting continued sex/
gendered divisions of unpaid work alongside women’s rising and/or high
rates of labour force participation (see for example on Canada, Armstrong
and Armstrong 1994 and MacDonald et al. 2005; on Australia, Bittman 1999,
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Baxter 2002, and Baxter et al. 2005; on the United States, Hochschild 1997,
Bittman et al. 2003, Sayer 2005; and on France and Sweden, Anxo 2002). One
means of linking these trends involves examining patterns in men’s and
women's ‘total work’, or all economic activities falling inside and outside of
national account systems (Picchio 2000: 207-8). In Canada, the United
States, and in many of the EU 15, by the early 2000s there was near parity
in men’s and women’s total work, whereas women performed more total
work than men in Australia.® At the same time, as Figure 3.3 illustrates, when
men’s and women's total work was broken down by paid and unpaid, the
gender differences were sharp: in Australia, Canada, and most of the EU 15,
as well as in the United States, women performed roughly two-thirds of
unpaid work and men performed a greater proportion of paid work in the
latest year for which data are available.

Even amongst those with children, there were marked differences in the
composition of men’s and women's total work, with women performing a
greater share of unpaid work than men across contexts.” These gendered
patterns in the performance of unpaid housework and childcare held in
households where both parents engaged in paid work.®
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Figure 3.3 Men’s and Women'’s Shares of Total Paid and Unpaid Work, Australia
(2006), Canada (200S5), Selected EU 15 Countries (1998-2002),* and the United
States (2006)

* Selected EU 15 countries include Belgium, Finland, France, Germany, Italy, Spain, Sweden,
and the United Kingdom. For further information on data sources and years, see notes to Figure
3.3 in Appendix D.

77



Managing the Margins

The Expansion of Non-Standard Employment

Gendered patterns also characterized the expansion of non-standard em-
ployment, as did patterns reflecting external boundaries of citizenship.

Previewing trends to be described and analysed in depth in Chapter 4,
part-time employment rose as a percentage of total employment in many
OECD countries in the late 20th century. Between 1973° and 2006, it rose
from 12% to 24% of total employment in Australia and from 10% to 18% in
Canada, and between 1983 and 2006, it rose from 15% to 20% of total
employment in the EU 15. In this period, laws and policies attempting to
raise employment rates promoted part-time employment among women in
particular and women'’s participation in part-time employment expanded
even as their disproportionate responsibility for unpaid work remained in
place (Duffy and Pupo 1992; Bosch et al. 1994; O’Reilly 1996; OECD 1998;
Rubery 1998a; Bosch 1999; Anxo et al. 2004; see also contributions to
O’Reilly and Fagan, eds., 1998).

Over the same period, especially in the 1980s and 1990s, foregrounding
trends to be elaborated in Chapter S, temporary employment also grew in
many industrialized countries, with the key exception of the United States
(ILO 1997¢). It should be emphasized, however, that the effects of employ-
ment at will in the American context grew more acute, starting in the
1980s, such that rates of job separation increased (see e.g. Hyde 1998;
Stone 2001). Defined as employment that does not allow for the prospect
of an ongoing engagement, the expansion of temporary employment was
greatest in contexts with extensive employment protection legislation,
such as in Canada and among the EU 15, where it remained a significant
feature of employment after 2000. By 2006 temporary employment con-
stituted 10% of total employment in Canada and it represented 11% of
total employment in the EU 15, where non-citizen workers were more likely
to hold temporary jobs than citizens (Ambrosini and Barone 2007: 33).

Temporary employment varies by place of work, administrative control,
and work timing or scheduling. It includes several forms, which may
overlap. Beginning in the 1980s, two significant forms in the EU 15, the
primary case to be investigated, were fixed-term and temporary agency
work. Fixed-term work involves a contract or relationship between an em-
ployer and a worker, where the end is determined by reaching a specific
date, completing a given task, or the occurrence of a pre-established event.
In the EU 15, it represented 8% of total employment in 2006 (up from
approximately 3% in 1983'!). Women also had larger shares of fixed-term
work than men in 2006 in members of the EU 15 with the highest rates of
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fixed-term work that year (i.e. France, the Netherlands, Portugal, and Swe-
den), with the exception of Spain.

Temporary agency work is characterized by a triangular employment rela-
tionship between a worker, an agency, and a user firm. Temporary agency
workers lack a direct employment relationship with, and supervision by, a
single employer on the employer’s premises. In the early 2000s, temporary
agency work represented a much smaller percentage of total employment
than fixed-term work in the EU 15 (2% vs. 8% in 2006). However, it was
quite significant numerically, as absolute numbers reached approximately
2.6 million in 2006.

Among the EU 15, men tended to predominate in temporary agency work
in countries where it was concentrated in industrial sectors, such as Austria,
Belgium, France, and the Netherlands, whereas women tended to predomi-
nate in countries where it was prevalent in public and private services and
retail trade, such as in Denmark, Spain, Germany, and the United Kingdom.
Yet in the early 2000s, shifts in the concentration of temporary agency work
from male-dominated industrial to more female-dominated post-industrial
sectors characterized labour markets in several countries of the EU 15. The
prevalence of temporary agency work among migrant workers also marked
the EU 15, where it reflected both the growth of internal EU migration,
especially among workers migrating for employment from accession
countries to countries such as the UK, Netherlands, and Finland, and the
expansion of international migration for employment.

Self-employment, a focus of attention in Chapter 6, also expanded in the
late 20th century, especially forms resembling paid employment (Curran
and Burrows 1986; Dale 1991; Meager 1991; Eardley and Corden 1996;
Fudge et al. 2002; Cranford et al. 2005). Between 1979 and 1997, it grew
faster than paid employment in over half of all OECD countries, a change
from previous decades when it fell in a majority of such countries (OECD
2000). Although the magnitude of its growth varied in these OECD con-
texts, this shift was particularly marked in Australia, Canada, and the EU
15, where self-employment grew or stabilized at relatively high levels as a
percentage of total employment. By 2006, self-employment stood at 16% of
total employment in Canada (up from 10% in 1979), 13% across the EU 15
(up from 7% in 1987'%), and 15% in Australia (up from 10% in 1973).

Solo self-employment, where the self-employed person does not employ
others, contributed significantly to its growth in these contexts. Until
the late 1970s, OECD countries characterized by high shares of employers
among the self-employed experienced greater job growth than those where
solo self-employment was sizeable. However, employer self-employment
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grew in very few OECD countries beginning in the 1980s (OECD 2000:
159). Over the same period, solo self-employment became more common
in many OECD countries, such as Canada, where it reached 11% of total
employment in 2006. That year, it was also quite prevalent in Australia (9%
of total employment), as well as among some countries belonging to the EU
(e.g. Greece, Italy, and Portugal). Simultaneously, although employer self-
employment remained male-dominated, solo self-employment became less
so and, in settler societies, it remained quite common among immigrants.

SER-Centrism at the Margins of Late-Capitalist
Labour Markets

With the deterioration of full-time permanent employment and the con-
comitant expansion of forms of employment labelled non-standard in in-
dustrialized contexts came concerns about rising labour market insecurity—
concerns rooted in what had come, over the course of the 20th century, to be
a close association between the form of the SER and its functions of
providing access to training, regulatory protections and social benefits,
sufficient income, and a social wage to support a male citizen and his family.

To be sure, concerns about the margins of labour markets were expressed
earlier. In international labour regulation, early expressions of concern
surfaced with the creation of the ILO’s International Programme for the
Improvement of Working Conditions and Environment (PIACT).
Launched in 1975 via an ILO Resolution prompted by the report ‘Making
Work More Human’, PIACT’s role was to reinvigorate the ILO’s constitu-
tional mandate to ‘improve “conditions of labour” that involve injustice,
hardship and privation’ (Clerc 1985: 311) (for a table of International
Labour Regulations described in this chapter, see Appendix A).

Research conducted as part of the programme (ILO 1984: 91, emphasis
added) illustrated that categories of workers falling outside the scope of
traditional protection measures find themselves in ‘particularly disadvan-
taged or precarious situations’, especially, women and migrant workers, as
well as children, young people, and people with disabilities (12, 103). On
this basis, PIACT called for ILO regulations on ‘certain types of economic
activity in which normal measures for social protection are particularly
difficult to apply...temporary or casual work, seasonal work, subcon-
tracted work, home work, and clandestine or undeclared work’ as part of a
three-pronged programme of technical assistance and standard setting,
which a myriad standards built upon subsequently, aimed at ‘making
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work more human’ by ensuring that it respects workers’ life and health,
leaves time for rest and leisure, and enables workers to serve society and
achieve fulfilment (ILO 1984: 20 and 4).

Continuing Adjustments to the Crumbling
Gender Contract, 1975-1990

Alongside PIACT’s interventions, and parallel EU-level discussion of the
phenomenon there described as ‘atypical work’, where calls for action by
the Council of Ministers for the European Community drew particular
attention to the situation of women (CEU 1982a and 1982b), there were
moves to further address the crumbling gender contractin ILO regulation—
several such initiatives addressed categories of workers falling outside the
scope of ‘normal’ measures for protection. After making a Declaration on
Equal Opportunity and Treatment of Women Workers (1975) echoing its
precursors’ concerns with non-discrimination, in 1981 the ILO adopted a
Convention on Equal Opportunities and Equal Treatment for Men and
Women Workers with Family Responsibilities. Significantly, this conven-
tion departed from the 1965 recommendation on this subject by addressing
both men and women and embracing abroad conception of caregiving, but
still emphasized eliminating gender inequalities in the labour force with
limited attention to those in households and communities. On the as-
sumption that many ‘part-time workers, temporary workers and home-
workers. .. have family responsibilities’, its associated recommendation
also called for adequately regulating and supervising ‘the terms and condi-
tions on which these types of employment are performed’, a move towards
enlarging the form of the now formally de-gendered SER (ILO 1981b: para.
21). However, given that this call supplemented a convention neglecting
still gendered processes of social reproduction, it implicitly acknowledged,
but failed to question, women'’s prevalence in such non-standard forms of
employment. Similar limitations also characterized a 1985 ILO Resolution
on Equal Opportunities for Men and Women in Employment calling on the
ILO Governing Body to consider the need for additional standards on
equality of opportunity and treatment, ‘bear[ing] in mind the interests of
women workers, for example, coverage of part-time and temporary work’,
and on ‘the situation of home-based workers and contract workers’ (ILO
1985: paras. 15a and 15b).

Indicative of the uneven crumbling of the gender contract, alongside these
efforts towards a gender-neutral employment norm, the ILO adopted both a
new and a revised convention on night work. The new instrument—the
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Convention on Night Work (1990)—permitted it for all workers subject to
health checks. However, instead of withdrawing its precursor, delegates
passed a Protocol to the Night Work (Women) Convention (Revised)
(1948), relaxing key provisions (e.g. providing for exemptions from the
prohibition of night work and for variations in the duration of the night
period by agreement between employers and workers) (Art. 1) while preserv-
ing this convention’s framework for sex-specific prohibitions (Art. 2). The
rationale for the two-pronged approach: on the one hand, international
labour regulations espousing the equal opportunity and treatment, specifi-
cally, the CEDAW, the EU Equal Treatment Directive, and the European Social
Charter, supported the principle that restrictions on women'’s employment at
night are acceptable only in cases of maternity (Politakis 2001: 408-9). On the
other hand, as the ILO Committee on the Application of Standards revealed,
atleast 50 countries effectively applied a general prohibition on the industrial
employment of women at night at that time. Thus, many member states
‘would not yet be prepared to dismantle all protective regimes for women in
the name of gender equality’ (ILO 2001: 134, para. 179, 53-6). Attesting to the
resilience of norms of female caregiving in these 50 countries in particular,
tasks fundamental to social reproduction (e.g. unpaid work at night in the
home) still largely remained in women's hands, a justification for continuing
the sex-specific ban on night work in many countries.

Consolidating a Multi-Tiered Framework for
Migrant Workers’ Protection

Corresponding tensions reflecting the neglect of processes integral to
workers’ social reproduction also shaped ILO standards protecting migrant
workers, reworked in the late 20th century. In this instance, however,
explicit exclusions remained and in some respects grew through the devel-
opment of a multi-tiered framework for regulating migrant work. Recall
member states’ failure to ratify the 1939 Convention on Migration for
Employment due to its (qualified) provisions for equal treatment for fear
it would undermine the nation state order. Recall too the distinction,
introduced in its 1949 successor, between migrant workers authorized to
reside on a temporary basis and immigrants destined for permanent resi-
dency. Recall finally the exclusion of ‘nationality’ from the grounds of non-
discrimination in the subsequent Convention on Discrimination.

ILO regulations focused on the treatment of migrants were adjusted, once
again, with the Convention on Migrant Work (Supplementary Provisions)
(1975), supplementing its 1949 precursor. Known formally as the
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Convention Concerning Migrations in Abusive Conditions and the Promo-
tion of Equality of Opportunity and Treatment of Migrant Workers (1975),
this convention was motivated by growing concerns about abuse and by
pressure to extend provisions for equality of opportunity and treatment for
migrant workers. However, advancing the latter aim was complicated by the
accelerating trend in the late 1960s among states in Western Europe and
North America to resort to migrant workers entering as guest workers under
time-limited arrangements. Drafters of the 1975 convention thus divided it
into two parts, either of which ratifying states could exclude. The result
permitted discrimination on the basis of workers’ national citizenship.

Part I of the convention committed states to respect the basic human
rights of all migrant workers and to limit their ‘illegal movements’. Member
states’ concerns to address the abuse of migrant workers, such as the
‘dubious recruitment practices’ of concern since the adoption of the con-
vention on unemployment in 1919, while preserving their autonomy in
the arena of immigration policy, shaped this section (Bohning 1976: 147).
Part II, in contrast, obliged states to promote ‘equality of opportunity and
treatment in respect of employment and occupation, of social security, of
trade union and cultural rights and of individual and collective freedoms’
for migrant workers and their families (ILO 1975a: Part I, Art. 6.1, and Part
II, Art. 10). Despite this compromise, two-part, formulation, some Western
states (e.g. Australia and the United States) opposed the passage of the
convention, fearing that the free choice of employment provided for in
Part [T would undermine their guest worker programmes, programmes that,
as numerous scholars show (see for example Arat-Koc 1990; Stasiulus and
Bakan 2005), increasingly included those facilitating the temporary migra-
tion of domestic workers and caregivers around that time (Bobhning 1991:
699). Consequently, of the few Western states that subsequently ratified the
convention, many opted to exclude Part II.

Although there were many ILO-level discussions of migrant work in the
1980s and 1990s, the UN Convention on the Protection of the Rights of All
Migrant Workers and Members of their Families adopted in 1990 carried
this multi-tiered framework for protection forward. Taking 13 years to enter
into force because of difficulties in securing ratification, this convention
divided immigrant workers into ‘irregular’ workers or persons that are
‘undocumented’ (UN 1990: Art. 5b) and ‘regular’ workers or persons ‘law-
tully’ employed within the territory of the receiving country. Under its
terms, regular workers were further subdivided into those admitted on a
permanent basis (or immigrants eligible ultimately for citizenship or resi-
dency in their country of employment) and those admitted on finite bases
(i.e. migrant workers) (UN 1990: Art. 5a).
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The first tier, designed to be universally applicable, unified a large body of
human rights covering migrant workers and their families. It enumerated
civil and political rights as well as economic, social, and cultural rights
delineated elsewhere while naming those of particular importance to mi-
grant workers, such as freedom of exit and the right to stay in one’s country
of origin. It also articulated a series of new rights and protections for all
migrant workers, including protection from arbitrary expulsion (UN 1990:
Arts. 22 and 56). Applicable to workers in a regular (i.e. legalized) situation,
the second tier provided for access to education and social services. It also
called for the extension of ‘treatment no less favourable than’ that which
applies to nationals to so-called regular workers in a variety of areas (e.g.
remuneration, hours of work, safety, etc.) (UN 1990: Part IV and Art. 25).
The third tier, in turn, extended additional rights applicable to ‘particular
categories’ of workers in a regular situation and their families regardless of
the terms of their stay, such as a general right to freedom of movement
within a state of employment and the right to be temporarily absent
from that state (UN 1990: Arts. 40-2). To promote ratification among
countries that might otherwise reject the terms of the convention due to
concerns that they would undermine their guest worker programs, several
provisions of this tier permitted receiving states to limit regular workers’
free choice of employment and to set other conditions tied to their terms of
employment (UN 1990: Art. 52.2a-b)."* Carrying this logic further, the
fourth tier provided for a range of exclusions from rights delineated in the
third tier for certain subcategories of regular workers, such as migrant
seasonal, itinerant, and project-tied workers.'* Through this multi-tiered
framework, this UN convention reinforced inclusions and exclusions asso-
ciated with the territorially bounded conception of community member-
ship attached to the SER. It provided for extensive protections to workers
that are citizens of the countries in which they are employed, lesser protec-
tions to those that are not, especially those permitted only to reside tempo-
rarily, and still fewer for those that are undocumented.

Together, the PIACT's calls for ILO regulations on forms of employment
where standard measures for social protection are difficult to apply, parallel
moves to address the crumbling gender contract through equal employ-
ment opportunity and treatment, and the consolidation of a multi-tiered
framework for regulating migrant work inaugurated contemporary ap-
proaches to managing the margins of the labour market aimed, on the
one hand, at upholding the SER. On the other hand, as noted in the
epigraph to this chapter, these initiatives sought to respond to ‘a general
increase in the precarious nature of employment and the decline in workers
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protection’ (ILO 2000c: para. 104). Precarious employment became a cen-
tral concern of international labour regulation, and it was understood in
relation to the SER and the system of labour and social protection uphold-
ing this male citizen norm. The solution: compensating for deviation from
the SER’s central pillars of standardized working time, continuity, and
employment status.

The Social Declaration (1998) and ‘Decent Work’ (1999, 2008)

Two contemporary developments in international labour regulation under-
score tensions inherent in this strategy—the ILO’s adoption of the Social
Declaration and its pursuit of ‘Decent Work’ as the new strategic direction
for international labour regulation. Adopted in 1998, the Social Declaration
represented a pivotal ‘constitutional moment’ (Langille 1999: 232) in ILO
history. It was introduced partly to respond to the failure to include social
clauses in international trade agreements. Uniquely, it articulates a set of
fundamental labour rights, casts the promotion of these rights as a consti-
tutional obligation of ILO membership, and establishes a mechanism for
monitoring adherence among member countries. The Social Declaration
aims to promote freedom of association and the recognition of the right to
collective bargaining, the elimination of all forms of forced or compulsory
labour, and the abolition of child labour. It also reaffirms the ILO’s commit-
ment to the elimination of discrimination in respect of employment and
occupation and to equal remuneration.

The organizational review producing ‘Decent Work’, in contrast, offered
a new agenda for ILO action, one whose closest affinities lie with soft law
mechanisms such as the EU’s Open Method of Coordination (OMC), a
means of synchronizing national strategies in complex policy fields,
organized around principles of convergence, management by objectives,
country surveillance, and an integrated approach to policy design (for
further discussion of the OMC, see Chapter 5) (Lonnroth 2000). The goal
of ‘Decent Work’ is to increase the influence of international labour regula-
tions by rehabilitating old instruments, while adopting new ones. Its pur-
pose is to improve the conditions of all workers, waged and unwaged,
through the expansion of labour and social protections. To this end, ‘De-
cent Work’ identifies people at the margins of the labour market, for whom
normal measures for labour and social protection are particularly difficult to
apply, as requiring greater attention, naming migrant workers in particular.
As an organizational agenda, ‘Decent Work’ therefore moves beyond the
ILO’s traditional sphere of activity—advancing rules to be applied by
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states—by fostering non-rule outcomes. It also recognizes that while ILO
regulations have ‘paid most attention to the needs of waged workers—the
majority of them men ... not everyone is employed’ (ILO 1999: 3—-4).'> An
unprecedented acknowledgement of unpaid work performed by women, as
well as work in the so-called informal economy, this assertion offers an
opening for greater regulatory attention to these areas. Accordingly, it was
followed by the adoption of a Convention on Maternity (2000) retaining
key protections introduced in 1919 and expanding others, while introdu-
cing new protections aimed at non-discrimination and extending coverage
to all employed women, including those in ‘atypical forms of dependent
work’ (ILO 2000a: Art. 2.1).'° This last measure is particularly noteworthy
in light of the ensuing discussion of the contemporary ILO efforts to
preserve the employment relationship as the primary basis for labour pro-
tection (Chapter 6).

The almost simultaneous appearance of the Social Declaration and ‘De-
cent Work’ in the late 1990s was paradoxical. On the one hand, ‘Decent
Work’ is a response to the significance of forms of employment differing
from full-time permanent employment, of unpaid work, and of migrant
work. On the other hand, the mandate of the Social Declaration is to
reassert fundamental labour rights, a move responding to pressures to
limit the creation and expansion of (especially social and economic) rights
and the corpus of international labour regulations subject to ratification
(Cooney 1999; Murray 2001b; Alston and Heenan 2004; see also Standing
2008a).'” The Social Declaration gestures at equality of treatment of differ-
ent forms of work (Sen 2000). However, it fails to employ the broader
conceptions of work (paid and unpaid) embraced in ‘Decent Work’, affirm-
ing instead efforts to address longstanding exclusions from employment
norms through formal equality as conceptualized in previous international
labour regulations.

Almost a decade after the introduction of ‘Decent Work’, in attempt
partly to enlarge this strategy, the ILO adopted the Declaration on Social
Justice for a Fair Globalization. This 2008 declaration takes as its point of
departure that globalization, defined as ‘economic cooperation and inte-
gration’, has led certain countries to ‘benefit from economic growth and
employment creation’, while at the same time ‘caus[ing] many countries
and sectors to face major challenges’, including ‘both the growth of unpro-
tected work and work in the informal economy’ (ILO 2008: Preamble, para. 2,
emphasis added). To address such challenges, the Declaration on
Social Justice for a Fair Globalization formalizes four strategic objectives
towards decent work: employment creation through fostering sustainable
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institutional and economic environments; enhanced measures of social
protection (i.e. social security and labour protection); social dialogue and
tripartism; and the promotion of the fundamental principles and rights at
work named in the Social Declaration (ILO 2008: 1. A). Under its terms,
constituents are to develop labour and social policies advancing these
objectives with the technical support of the International Labour Office.
And they are to consider the four strategic objectives as ‘interrelated and
mutually supportive’ and to view ‘gender-equality and non-discrimination’
as ‘cross-cutting issues’ (ILO 2008: I. B). More concretely, to enhance social
protection, they are directed to extend social security to all, including
measures to provide for basic income; in this way, this declaration carries
forward the notion, integral to the ‘Decent Work’ agenda, that ‘not every-
one is employed’ (ILO 2008: I. A(ii)). Consistent with this recognition, it
also calls for adapting the scope and coverage of social security to reflect
technological, societal, demographic, and economic changes and for policies
regarding wages and earnings, hours and other conditions of work to ensure
a minimum living wage to all employed (ILO 2008: I. A(ii)). The Declara-
tion on Social Justice for a Fair Globalization thereby attempts to limit ten-
sions taking contemporary expression in the juxtaposition of the Social
Declaration and the ‘Decent Work’ agenda—that is, to the extent possible
in a framework whose overriding emphasis is employment promotion.

Together with PIACT, ongoing efforts to respond to the crumbling gender
contract through measures of formal equality and the consolidation of a
multi-tiered framework for regulating migrant work, the Social Declaration
and ‘Decent Work’, as well as the Declaration on Social Justice for a Fair
Globalization, represent critical developments occurring alongside more
specific efforts to manage the margins of contemporary labour markets—
the creation of the ‘hard’ international labour regulations analysed in
Chapters 4, 5, and 6 and previewed below.

Regulating Part-Time, Fixed-Term, Temporary
Agency Work, and Self-Employment

When precarious employment became a focus of concern, international
labour regulations were motivated by the idea that, within the context of a
nation state, citizen-workers who are engaged in non-standard employment
should not see their employment and occupational opportunities or working
conditions limited by barriers erected on the basis of form of employment.
There was recognition of the need to allow workers in part-time and
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temporary paid employment, as well as the nominally self-employed,
the ability to access benefits and entitlements associated with the SER, even
if such ‘normal measures’ for labour and social protection are difficult to
implement.

The ILO Convention on Part-Time Work (1994) and the EU Directive on
Fixed-Term Work (1999) reflect this understanding most closely. Their
approach is to provide for equal treatment on the basis of form of employ-
ment among citizens.'® These regulations pursue this aim in two ways: first,
through the familiar notion of non-discrimination, interpreted in these
instances as either equivalent treatment to or treatment no less favourable
than a similarly situated worker, unless it is justified on ‘objective grounds’'.
In both the ILO Convention on Part-Time Work and the EU Directive on
Fixed-Term Work, non-discrimination means providing the same level of
protection in some areas and proportional protection in others—that is,
protection defined either in relation to hours in the case of the former and
job tenure in the case of the latter. The second way is through the mecha-
nism of the comparable worker whose employment relationship approx-
imates the SER. The comparable worker is defined as the full-time
permanent wage-earner in both cases.

Both the ILO Convention on Part-Time Work and the EU Directive on
Fixed-Term Work seek to bring forms of paid employment lacking the
benefits and entitlements conventionally associated with the SER into its
range. However, the commitment to equal treatment on the basis of form
of employment does not provide for minimum standards—that is, for
attaching certain benefits and entitlements to all forms of employment.
Furthermore, because of the requirement for a comparator, this approach is
capable only of treating limited labour force insecurities and of addressing
the situation of restricted categories of workers. The upshot is that the terms
of the ILO Convention on Part-Time Work only apply fully to part-time
permanent wage-earners and the EU Directive on Fixed-Term Work ex-
cludes temporary agency workers. For the limited categories of workers to
whom they apply, entitlements are prorated by proximity to the full-time
continuous employment relationship.

This approach also fails to acknowledge the significance of unpaid caregiv-
ing in households and of receiving states’ externalization of costs associated
with non-citizen workers’ social reproduction. It does not account for the fact
that so many women engage in part-time and temporary employment
because of their caregiving responsibilities. Nor does it address the issue that
so many migrant workers engage in temporary employment because receiv-
ing countries, and employers in them, derive extensive benefits from two
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features of their situation: first, sending countries’ contribution to their daily
and intergenerational reproduction; and, second, the particular form of pow-
erlessness migrant workers experience as a result of the direct and structural
controls to which they are subject, made possible by the combination of
limits on their lengths of stay and their lack of national citizenship.

These are a few deficiencies of the framework for equal treatment on the
basis of form of employment. However, in the EU Directive on Temporary
Agency Work (2008), even this limited framework is qualified. The terms of
this directive erode the baseline for comparison such that workers recruited
directly by firms (broadly defined) qualify as ‘standard workers’ vis-a-vis
temporary agency workers.

The ILO Recommendation on the Employment Relationship (2006) also
shares with the ILO Convention on Part-Time Work (1994) and the EU
Directive on Fixed-Term Work (1999) the aim of incorporating more em-
ployed workers falling outside the SER into the ambit of labour protection.
However, as opposed to its precursors’ emphasis on equal treatment, it uses
the terminology of ‘effective protection’. Marking the limit of SER-cen-
trism, this shift means that only those workers in situations closely resem-
bling the employment relationship at the core of the SER are to receive
labour protection rather than all workers engaged in forms of work for
remuneration falling outside the strictures of the employment relationship
who are in need of protection.

The approaches to regulation adopted in international labour regulations
on part-time work, fixed-term work, temporary agency work, and the em-
ployment relationship are capable of making some important adjustments.
However, their SER-centric logic contributes to exacerbating the precarious-
ness of employment situations diverging markedly from this model. The
next three chapters probe this logic further through detailed analyses of
these regulations vis-a-vis approaches to regulating such forms of employ-
ment where they are well-developed, beginning in Chapter 4 with an
exploration of regulatory responses to precarious part-time employment
in the ILO Convention and Recommendation on Part-Time Work and at
the national level in Australia.

Notes

1. As it is used here, ‘flexible accumulation’ (Harvey 1989) refers to a mode of
production defined by continuity through change—that is, the continuation of
aspects of the system of mass production associated with Fordism alongside the

89



Managing the Margins

90

expansion of new productive technologies and greater specialization (Vosko
2000: 27). This notion is preferable to alternate terms, such as neo-Fordism and
post-Fordism, which emphasize continuity and change respectively, since it is
concerned with their dynamic interaction and attentive to geographic and tem-
poral specificity.

. Neoliberalism is taken here, on the one hand, to be a theory of political and

economic practice, originating in the ideas of Frederick Von Hayek, proposing
that ‘human well-being is best advanced by the maximization of entrepreneurial
freedoms within an institutional framework characterized by private property
rights, individual liberty, free markets and free trade’ (Harvey 2006: 145; see also
Peters 1999). In this conception, the role of the state is to cultivate institutions
and policies fostering such practices—hence, the association between neoliberal-
ism, the demise of the Keynesian welfare state, and the rise of the global economy
(i.e. the globalization of production, distribution, and exchange). On the other
hand, neoliberalism is used to denote a series of projects emerging in the 1980s
and often associated with Thatcherism, Reaganomics, and monetarism. The
economic project of neoliberalism entails liberalizing and deregulating economic
transactions within and across borders, privatizing state services, a process which
often involves using market surrogates in the remaining public sector, and cast-
ing social spending as a cost of international production instead of an induce-
ment for domestic demand, as was the case in the Keynesian era (see especially
Jessop 2002: 454; see also Teeple 1995; on privatization, see especially Armstrong
et al. 1997; and contributions to Fudge and Cossman, eds., 2002). As a political
project, neoliberalism is associated with the elimination of forms of state inter-
vention characteristic of a mixed economy (Jessop 2002: 454) and the introduc-
tion of ‘new’ forms of governance aimed at supporting marketization (on the
latter, see especially Rose 1996; Larner 2000; Brown 2003; Ong 2006; on disci-
plinary neoliberalism, see Gill 1995). Finally, the social project of neoliberalism
involves a simultaneous withdrawal and reconfiguration of collective responsi-
bility and, more specifically, the dismantling of the Keynesian welfare state, and
its partial socialization of production and social reproduction as well as its
commitments to social equality and redistribution.

. The sources listed in Appendix D for Figures 3.1-3.3 are also the sources for the

narrative and footnotes corresponding with the discussion of trends in full-time
permanent employment and total work in the subsection ‘The Declining Signifi-
cance of Full-Time Permanent Employment’, unless otherwise indicated. In the
subsection, ‘The Expansion of Non-Standard Employment’, unless otherwise
indicated, data are based on custom tabulations derived for Australia, from the
ABS Labor Force Survey (LES) 2006, Catalogue Nos. 6202.0 and 2637, or House-
hold, Income, and Labour Dynamics (HILDA) Survey, Wave F; for Canada, from
StatsCan’s LFS 2006; for the EU, from the EU LFS 1983-2006; and, for the United
States, from the Contingent Work Supplement to the Current Population Survey,
February 2005, or United States Bureau of Statistics (USBS) 2006, Current
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Population Survey, 2006, News Release USDL 05-1433, Catalogue No. 2934. Data
on temporary agency work in the United States are for 2005, the latest year for
which they are available.

. The significance of employment at will has varied over time. Its legal meaning
and its effects on the security and durability of full-time permanent employment
progressed through several phases in parallel with the rise and decline of the SER
in the United States, fostered by the growth of internal labour markets (Doeringer
and Piore 1971; Gordon et al. 1982) and large vertically integrated firms (Hyde
1998; Stone 2001).

After World War 11, implicit contracts for lifetime employment dominated in the
United States. Employment at will prevailed, but employers ‘routinely entered into
contracts in which people were effectively guaranteed lifetime employment’ (Hyde
1998: 104). Underpinning this practice was an implicit bargain between workers
and employers that firms would invest in workers’ acquisition of skills and knowl-
edge, provide workers with a range of social benefits and entitlements, including
back-loaded benefits such as pensions, and increase workers’ wages incremental-
ly—all in exchange for loyalty over the long term (Jacoby 1985).

The lifetime employment model was, however, relatively short-lived. It began to
wane in the 1970s and especially the 1980s, with the break-up of internal labour
markets and vertically integrated firms, falling real wages, and declining rates of
unionization.

Into the early 2000s, with the exception of the state of Montana, legislatures

remained at an impasse with regard to the adoption of statutes on this subject
(Swinnerton and Wial 1995; see also Block and Roberts 2000: 293). Furthermore,
while many unions still negotiated collective agreements prohibiting dismissal
without just cause, enforcement continued to be a problem.
. In Australia, between 1984 and 2006, full-time permanent employment dropped
from 72% to 60% of total male and from 55% to 42% of total female employ-
ment. In Canada, between 1989 and 2006, it dropped from 71% to 67% of total
male and from 63% to 62% of total female employment. Finally, across the EU 15,
between 1983 and 2006, it dropped from 73% to 66% of total male and from 58%
to 53% of total female employment.

In the United States, between 1978 and 2006, full-time employment stabilized
at roughly 89% of total male employment and rose from 72% to 75% of total
female employment (USBS November 2007).

. Both men and women spent on average a total of 8.8 hours per day engaged in
paid and unpaid work in Canada in 2005, and 10.6 hours in the United States in
2006. Near gender parity in total hours of work also characterized many of the EU
15. Across the eight EU 15 countries represented in Figure 3.3, in the period
1998-2002, women averaged seven hours of total work per day while men
averaged 6.5 (EUROSTAT 2004a) (note: National time use surveys for these
countries took place in slightly different years. For further information, see
notes to Figure 3.3 in Appendix D). The largest differences in men’s and women's
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total work was apparent in Australia, where, in 2006, men’s and women's total
hours of work per day were 7.9 and 8.9 hours respectively.

. In Canada, for example, in 2001 women and men in two-parent households with

children under age 6 performed an average of 5.7 and 3.2 hours of unpaid
work daily respectively, while they performed an average of 5.5 and 6.8 hours
of paid work daily respectively (StatsCan, Census 2001, Custom Tabulation).
Similarly, in Australia, in 1997, the latest year for which data are available,
women and men in households with children under age 15 performed an average
of 4.6 and 3.4 hours of unpaid work daily and an average of 5.7 and 7.1 hours of
paid work daily respectively (ABS Time Use Survey 1997). Parallel patterns also
held across the eight EU 15 countries represented in Figure 3.3, where in the
1998-2002 period, women in families with children under age 7 spent, on
average, twice as much time as men performing unpaid work daily (Aliaga and
Wingvist 2003: 6).

. In 2001, in Canada, the largest percentage of men employed 30 hours or more per

week with children under 6 reported doing 5-14 hours of childcare per week. The
largest percentage of women, in contrast, reported doing 30-59 hours of child-
care per week. Men also reported doing less housework than women. That year,
the largest percentage of men employed 30 hours or more per week with children
under 6 reported doing 5-14 hours of housework per week. The largest percent-
age of women, in contrast, reported doing 15-29 hours of housework per week.
Shares of unpaid childcare and housework only equalized between employed
men and women who were also lone parents, and women were the majority of
lone parents (StatsCan, Census 2001, Custom Tabulation).

The gendered division of unpaid childcare was also apparent in Australia,
where, in 1997, the latest year for which data are available (again, referring to
individuals working more than 30 hours per week and with children under 6),
the largest percentages of men reported doing 0-4 and 5-14 hours of unpaid
childcare per week respectively, while the largest proportion of women reported
doing 30-59 hours per week and 60+ hours respectively (ABS 1998: Catalogue.
No. 2328140).

Similar patterns were discernible in the eight EU 15 countries represented in
Figure 3.3. In the 1998-2002 period, women in employed couples (no informa-
tion on the number of hours individuals are working is available) with children
under 6 spent twice as much time as their male counterparts performing unpaid
childcare daily (e.g. in France, on average, women in such households performed
1.41 hours of unpaid childcare care per day, whereas men performed 37 minutes)
(EUROSTAT 2004b: 66).

. For Australia and Canada, figures for 1973 are drawn from ILO World Employment

Report, 1996/1997. Definitions of part-time employment varied considerably
across OECD countries in the 1970s before harmonized data became available.
Estimates for 1973 must therefore be approached with caution.
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10.

11.

12.

13.

14.

15.
16.

For 2006, part-time work is defined as 30 or fewer usual weekly hours at the
main job.

This estimate of fixed-term work is based on the nine countries for which
national data were available in the EU LFS for 1983.

This calculation excludes Austria, Finland, Portugal, and Sweden, because data
for these countries is only available through the EU LEFS in later years.

For example, states were permitted to make certain rights conditional on the
fact that the regular worker has ‘resided lawfully in its territory’ for employment
purposes for a prescribed period of no more than two years (UN 1990: Arts.
52.2a-b and 52.3).

For example, seasonal workers were to be entitled only to rights that are ‘com-
patible with their status as seasonal workers, taking into account that they are
present in that State for only part of the year’ and the rights of itinerant workers
were similarly constrained (UN 1990: Arts. 59 and 60).

The convention also introduced the category ‘specified-employment workers’
and provided for excluding this ‘hitherto internationally unknown’ (B6hning
2003: 5) group from a variety of protections to be provided, in principle, to
regular workers. Specified-employment workers were defined to include: mi-
grant workers sent by their employers for restricted periods to a state of employ-
ment to undertake a specific assignment or duty; migrant workers engaging for
finite periods in work that requires professional, commercial, technical, or other
highly specialized skill; and, migrant workers who, at the request of their
employers, engage for finite periods in work the nature of which is transitory
or brief and who are required to depart at the expiration of their authorized
periods of stay.

The creation of the specified-employment worker category, and terms appli-
cable it, arose from a debate between European delegations, on the one hand,
and Australia and the United States, on the other hand. The former group took
the position that ‘a migrant worker whose labor input contributes to the eco-
nomic performance of the State of employment would eventually earn a right to
stay permanently in that State after a number of years’ (Lonnroth 1991: 722).
Australia and the United States took an opposing position in order to preserve
admissions schemes permitting certain categories of migrant workers to enter
for a specific type of work for a finite period, and to renew work permits for that
purpose. They objected to extending the right to the free choice of employment
to such workers. The compromise reached was the addition of the specified-
employment worker category, which is to date a category in international law
available to any State of employment (Bohning 2003: 5).

For an in-depth analysis of ‘Decent Work’ (1999), see Vosko (2002a).

The terms of this convention are paradoxical: on the one hand, it retains
compulsory exclusions of women from employment after the birth of a child
for the same six-week period provided for in the first convention on this subject
and provides for an increased period of leave, albeit permitting a lower level of
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pay to women while on compulsory leave (ILO 2000a: Arts. 4.4 and 6). On the
other hand, in an unparalleled move advocated by feminist organizations well
before the ILO’s founding, as Chapter 1 showed, the convention also provides
for guaranteeing women’s return to the same or an equivalent position that is
paid the same and also provides greater protections for pregnant workers (ILO
2000a: Art. 8.2).

Standing (2008a: 367, emphasis added) argues further that the weakness of the
Social Declaration is not only its ‘selection of a small number of standards as
“core” and “fundamental”’, but its ‘inconsisten[cy] with the principle estab-
lished by the 1948 Universal Declaration of Human Rights that rights are
indivisible and interdependent’.

Neither of these regulations excludes migrant workers explicitly, but they refer-
ence other conventions that permit exclusions and partial exclusions on the
basis of national citizenship: namely, the ILO Convention on Discrimination
(1958), the ILO Convention on Migrant Work (Supplementary Provisions)
(1975), and the UN Convention on the Protection of Migrant Workers and
Members of their Families (1990).



4

Regulating Part-Time Employment:
Equal Treatment and its Limits

When I was a casual employee I worked an average of 27 hours per week.
During this time I was called to work with very short notice on a regular
basis. This was very difficult for me due to family responsibilities, particu-
larly with regards to my children ... [but] my husband works full time so
we needed my employment to be part time so that I could be available for
my family.

New South Wales (NSW) (2003) Testimony of Mary Vander-

pool, Exhibit. 63. Secure Employment Test Case.

Standardized working time was central to the emergence of the SER.
Through the sale of workers’ labour power for a specified period of time,
employers gained exclusivity and direct control and workers gained predict-
ability and pay for job inactivity, providing time essential for recuperation.
To be sure, even in national contexts where the SER was normative under
Fordist-Keynesianism, the notion of ‘normal’ working hours was never fully
institutionalized, particularly in small and medium-sized workplaces. Nor
was it ever universal or indeed meant to be: recall the many early protective
measures adopted at the national and international levels specifying exclu-
sions for certain categories of workers—not only those unpaid workers
whose time was perceived to be ‘free’ but workers in forms of employment
deemed to be intermittent (e.g. casual employment) and in family busi-
nesses. Such exclusions were as significant as the stated aims of these
regulations. Nonetheless, standard working time was normative, and its
deterioration has figured prominently in the contraction of the SER.

This chapter examines the logic of contemporary regulations addressing
forms of employment deviating from the temporal boundaries of the SER
and the labour market insecurities associated with them. It begins by
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charting the deterioration of standardized working time since the 1970s,
focusing principally on the expansion of part-time employment in a number
of OECD countries. It then analyses the ILO Convention on Part-Time Work
(1994), spurred by calls to improve the conditions of workers in ‘precarious
situations’ who fall outside the scope of traditional measures of protection.
This convention seeks to bring forms of part-time employment lacking the
benefits and entitlements conventionally associated with the SER within its
ambit. However, its terms only extend fully to permanent part-time wage-
earners. Furthermore, for the workers to whom they apply, entitlements are
prorated by proximity to the full-time continuous employment relationship.

The chapter uses the case of Australia to explore the logic and effects of
such SER-centric responses to precariousness amongst part-time workers. In
Australia, where rates of part-time employment are amongst the highest in
the OECD, a sizeable group of part-time workers lack job certainty, indicated
typically by an indefinite contract of employment. Many part-time workers
are casual—like the worker quoted in the epigraph, who worked on a part-
time casual basis for nine years before becoming permanent. Australia has
not ratified the 1994 ILO Convention on Part-Time Work.! Still, the Austra-
lian government participated actively in negotiations towards its adoption
and contemporary Australian approaches to regulating part-time employ-
ment, at both the federal and the state levels, reflect the tenor and the terms
of the convention. Through a profile of part-time employment in Australia,
an analysis of Australian policies and regulations, and interviews with work-
ers, union representatives, and government officials involved in two key
test-cases, the analysis highlights the limits of a regulatory framework
employing the mechanism of equal treatment to bring forms of part-time
employment falling just outside the SER into its range.?

The Deterioration of Standardized Working Time

By the late 1970s standardized working time arrangements were eroding in
many industrialized countries where the SER had become normative. With
fundamental structural changes occurring in the global economy, the resort
to informal solutions to secure firm-centred flexibility intensified. Employ-
ers’ growing emphasis on results-based employment relationships, on the
one hand, and highly variable working time, on the other hand, cultivated
these solutions. As Supiot observes, these twin measures mean that work-
ers’ ‘surrender of their time ceases to be the primary purpose of thelir]
obligation [as] employees’, and is replaced by greater self-regulation (Supiot
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2001: 83; see also Boulin 2006: 197-8; Burchell 2006). Self-regulation sup-
posedly gives workers greater control over their time, but, in practice, the
erratic working hours, on-call hours, and annualization that ensue often
translate into more time on the job (Perrons et al. 2006: 4; see also Brannen
20035). Together, these developments challenge the notion of paid on-the-
job inactivity central to standardized working time: as Rubery et al. (2006:
126) comment, ‘fragmented time is explicitly aimed at removing...the
porosity of the working day, while a results-based system is aimed instead
at removing the cost to employers of unproductive time’. Firms’ demands
for greater variability in hours contributed to the expansion of part-time
employment in the 1970s and its growth in the 1980s, while their support
for results-based employment relationships was central to fostering various
forms of self-employment, discussed in Chapter 6.

Demand-side pressures were not alone in destabilizing standardized
working time. The actions of many governments also contributed, especial-
ly labour and social policies promoting part-time employment as a re-
sponse to women'’s collective struggles for access to the labour force and
pressures to raise employment rates in an era of competitive austerity.

As Table 4.1 indicates, part-time employment grew in most OECD
countries in the last quarter of the 20th century (Table 4.1). However, this
aggregate trend masks a high degree of complexity; there was variation over
whether countries promoted part-time employment per se and, if so, by
what means, as well as the nature of part-time employment that they
cultivated (Bosch et al. 1994; Tilly 1996; OECD 1998; Rubery 1998a; Bosch
1999). In the EU context, some governments emphasized reducing full-time
hours (e.g. France), partly as a means of altering the terms of worker-citizen-
ship within their borders to promote a more equitable distribution of work
for remuneration among men and women (and, in some instances, a more
equitable distribution of unpaid work as well). As a consequence, several
states (e.g. Denmark) experienced convergence in the working hours of part-
time and full-time workers, while retaining high but reduced levels of part-
time employment (Bosch 1999; Jackson 2006). Others, especially states
characterized by relatively high levels of income inequality (e.g. the United
Kingdom), actively promoted part-time employment as a means of raising
(especially women’s) employment rates; as a result, part-time employment
often was, and continues to be, characterized by short hours, viewed as a
supplement to household income, and shaped by occupational and indus-
trial sex segregation (see especially: Bosch 1999; Boulin et al. 2006). Still
other countries, such as the Netherlands, experimented with a ‘one-and-
a-half earner model’ (or two three-quarters jobs in dual-earner households),
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Table 4.1. Part-Time Employment as a Percentage of Total
Employment, Selected OECD Countries, 1973 and 2006

1973 2006 Change

Australia 12 24 +12
Japan 14 18 +4
New Zealand 11 21 +10
EU 15 - 18 -
Netherlands *17 36 +19
United Kingdom 16 23 +7
Germany 10 22 +12
Sweden *24 13 -1
Denmark *23 18 -5
Austria 6 17 +11
Belgium 4 19 +15
Ireland *5 20 +15
Luxembourg 6 13 +7
France 6 13 +7
Spain - 11 -
Italy 6 15 +9
Finland *7 11 +4
Portugal *8 9 +1
Greece - 8 -
Canada 10 18 +8
United States 16 13 -3

*1979 figures used in lieu of 1973 where national data unavailable.

aimed at producing high quality part-time employment across industries
and occupations (Burri 2006; Fouarge and Baaijens 2006).

The effects of these different approaches varied; for example, a maternal
part-time model came to define the United Kingdom (Anxo et al. 2006a; see
also Lewis 1992; O'Reilly and Fagan, eds., 1998), one in which short hours
part-time employment characterized by high levels of labour market inse-
curity became the norm (Fagan 2001), especially among mothers, due
partly to the limited availability of public childcare and the organization
of the school day (Rubery 1998a). In contrast, in France, women’s partici-
pation in part-time employment was less significant due to efforts to short-
en the standard work week; in this context, many women, especially those
with young children, sought full-time jobs involving shorter hours to avoid
the labour market peripheralization associated with part-time employment
(Fagnani and Letablier 2004, 2006; Boulin et al. 2006: 27; see also Jefferys
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2003; Charpentier et al. 2006). Simultaneously, the Dutch model aimed to
enable both women and men to reduce or increase their hours for caregiv-
ing reasons. However, despite extending greater value to caregiving, partic-
ularly among parents, the principal result was the dramatic increase in part-
time employment among Dutch women (Fagan 2000; Burri 2005; Yerkes
and Visser 2006). The Dutch ‘combination model’ has had some success if
measured in terms of the high incidence of part-time employment with
relatively small divergence in the occupational profiles and terms and
conditions of employment of full- and part-time workers and the limited
number of highly insecure part-time jobs (Fagan and Ward 2003). Its suc-
cess has been more modest in terms of men’s take-up rates (Plantenga
2002).

The United States did not promote part-time employment as actively as
many European countries in the post-1970 period. Nor did it emphasize
shorter-hours full-time employment. Rather, it stressed having ‘every avail-
able adult engaged in paid employment’, preferably full-time, while still
expecting women to maintain ‘the main responsibility for domestic home-
making and child and elder care’ (Appelbaum 2002a: 94). Consequently,
part-time employment actually declined in the United States, unlike in
most other OECD countries, and flex-time or flexible scheduling, especially
common among women in occupations with high levels of socially recog-
nized skill, grew in prominence (Rosenfeld and Birkelund 1995), alongside
a mounting ‘time-bind’ (Jacobs and Gerson 2004).

Part-time employment in Canada, where high quality public childcare
was limited, expanded considerably over the last few decades of the 20th
century and reached the same level as the EU 135 as a whole by 2006. In this
context, there was a federal commission of inquiry into part-time employ-
ment in 1983 and several provincial governments investigated prospects
for promoting high quality part-time employment thereafter (Wallace
1983; see also Saskatchewan 2006). Spurred partly by proposals arising
from such inquiries and especially by women’s growing militancy in public
sector unions, the quality of part-time employment improved markedly in
the public sector, making it a primary site of secure (i.e. permanent) part-
time jobs for women (Duffy and Pupo 1992; Luxton and Reiter 1997).

Between 1973 and 2006, rates of part-time employment also rose steadily
in Australia, placing the country second (after the Netherlands) among the
OECD countries covered in Table 4.1. To the present, part-time employ-
ment is also more clearly gendered in Australia than other liberal welfare
states; for example, almost half of all employed women in Australia are
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engaged part-time as opposed to about one-quarter of women in Canada
and the United States.

The promotion and concomitant rise of part-time employment in many
industrialized contexts signalled a movement away from measured concep-
tions of time towards greater fragmentation and a decline in social time
(Probert 1997; see also Carnoy 2000). This shift challenges the dichotomy
between ‘free time’ and ‘working time’ (i.e. time spent engaging in work for
remuneration) and thus the temporal dimensions of the employment
norm. As discussed in Chapter 3, there are nevertheless continuities in
this change. While the de-standardization of working time is fostering
alternatives to the full-time permanent worker as breadwinner, ‘new’ axes
of gender inequality surrounding the amount of time spent in work for pay
are emerging with the continuing failure to reduce women'’s disproportion-
ate responsibility for unpaid work (Mutari and Figart 2000: 232; see also
Picchio 2000; Anxo 2002; Vosko 2002b; Perrons et al. 2006). Compounded
by workers’ often limited scope of action in controlling their time,* these
developments heighten the likelihood that SER-centric regulations will
exacerbate precariousness in those part-time situations diverging sharply
from this employment model.

SER-Centric Responses to Precariousness
in Part-Time Employment: The ILO Convention
on Part-Time Work (1994)

When examining the rights, protections and terms and conditions of
employment of part-time workers, the yardstick generally used, in the
same way as for defining part-time work, is the treatment enjoyed by
comparable full-time workers. In effect, this amounts to asking whether
part-time workers are discriminated against in terms of their shorter hours
of work.

ILO (1993a) ILC Report V(1): Part-Time Work: 31.

A product of intense debate, the 1994 ILO Part-Time Work Convention, and its
associated recommendation, responds to deviations from the ‘normal’ working
hours integral to the SER. It does so by distinguishing between those who
cannot find full-time employment and those who ‘prefer’ part-time employ-
ment, ostensibly due to family responsibilities (ILO 1994a: Art. 9). Its guiding
premise, set out in a report preceding its adoption, is that ‘although part-time
work responds to the aspirations of many workers, there are those for whom it
spells low wages, little protection and few prospects for improving their
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employment situation ... This is partly because labour legislation and welfare
systems. .. were designed largely for the full-time workforce’ (ILO 1993a: 3).
The convention thus aims to stretch the SER by extending improved protec-
tions to part-time workers in order to make their employment less precarious.

The Part-Time Work Convention builds on the acknowledgement that a
growing segment of workers engage in part-time employment because of a
shortage of full-time opportunities, even as it characterizes specific groups,
such as workers with family responsibilities, as freely choosing part-time
employment. This framing legitimizes sex/gender divisions of labour. The
familiar language of ‘choice’ pervades the justificatory parts of the conven-
tion. Yet as Murray (1999a: 14) has observed, echoing key themes in
feminist scholarship, ‘for many workers, the fundamental issue of part-time
employment is not their willingness to be flexible, but the price they have
to pay for flexible work’ (see for example Pollert 1988; Duffy and Pupo 1992).

The Part-Time Work Convention extends core elements of the SER to part-
time workers, although it does so only for a subset of this group. According
to its first clause, the convention includes within its purview ‘employed
person[s] whose normal hours of work are less than those of comparable
full-time workers’ (ILO 1994a: Art. 1a). The ‘comparable full-time worker’ is
defined as one with the same type of employment relationship (e.g. perma-
nent or temporary) who is engaged in the same or similar type of work or
occupation and employed in the same establishment or, ‘when there is no
comparable full-time worker in that establishment, in the same enterprise’
or, ‘when there is no comparable full-time worker in that enterprise, in the
same branch of activity’ (ILO 1994a: Art. 1¢). The convention also allows
ratifying countries to ‘exclude wholly or partly from its scope particular
categories of workers or of establishments’ (ILO 1994a: Art. 3.1).

Given the strategy of providing for equal treatment on the basis of form of
employment, the convention places workers whose employment situations
deviate slightly from the SER—on the basis of ‘normal hours’ alone—and who
lack access to certain labour and social protections as a consequence on a par
with ‘standard’ workers. At the same time, it permits the exclusion of many
other, if not most, part-time workers engaged on temporary, seasonal, and
casual bases. The framework offered is thus least likely to protect those most
on the margins.

Early in the negotiations towards a convention, some member countries,
including Australia, objected to creating a standard covering all part-time
workers since, as one government delegate stated, ‘what may be considered
reasonable in the case of part-time workers employed for a large number of
hours in relation to normal working time, may be unnecessary in cases
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where hours worked are minimal’ (ILO 1993b: 24). Employers also called
for excluding the self-employed, family workers, persons working a very
small number of hours over a given period, and seasonal workers (ILO
1993b: 24). Such opposition led to the decision that ‘part-time workers
should not be grouped with other “non-standard” or “atypical” workers. ..
the Governing Body did not intend the conference to include, under the
item on part-time work, such questions as temporary, casual or seasonal
work’ (ILO 1993a: 9). Consequently, under the terms of the convention,
procedural ILO standards (e.g. the 1958 Convention on Discrimination)
offer the primary means through which part-time workers who are also
employed on casual, seasonal, and/or temporary bases may have their
rights enforced. To this end the Convention on Part-Time Work asserts
that its provisions do not ‘affect more favourable provisions applicable to
part-time workers under other international labour Conventions’ (ILO
1994a: Art. 2). This clause is designed partly to set limits on the exclusions
that the convention permits for temporary, casual, and seasonal part-time
workers. However, as Murray (1999a: 10) rightly points out in her analysis
of the convention as a vehicle for social justice for women, ‘those who rely
on the savings clause to enforce their fundamental rights are at a disadvan-
tage compared with those granted...positive right[s]...in light of their
part-time status’. That the terms of this convention only extend fully to
permanent part-time wage-earners reflects the maintenance of a singular
employment norm despite the stated aim of promoting part-time employ-
ment characterized by a full range of social and labour protections.

For the part-time workers that the ILO convention does cover, terms
equivalent to comparable full-time workers prevail. Under the convention,
equal treatment is interpreted as equivalency. This means part-time workers
are to have the same level of protection regarding the rights to organize and
collective bargaining, basic wages, occupational health and safety, and
discrimination in employment and occupation (ILO 1994a: Arts. 4 and 5).
The convention prohibits the payment of differential wages, but provides
for differential non-pecuniary benefits. In other areas, part-time workers are
to ‘enjoy conditions equivalent to those of comparable full-time workers’
(ILO 1994a: Art. 6). Equivalency, here, is defined on a proportional basis:
protections related to social security, certain types of paid leave, and mater-
nity are to be determined in relation to hours, contributions, earnings, or
by other means. Prorated entitlements are put forward as equivalent con-
ditions with virtually no attempt to provide for minimum standards (ILO
1994a: Arts. 6 and 7). Reflecting the success of governments seeking to
exclude short-hours part-time employment, the terms of the convention
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also provide for the disqualification of part-time workers falling below
certain hours-thresholds from prorated social security schemes, with the
exception of maternity and employment injury (ILO 1994a: Art. 8). Equal
treatment on the basis of form of employment amounts to accepting a
unitary baseline for all categories of workers. Only those part-time workers
in employment relationships closely resembling the SER are assured of
protections.

ILO regulations on part-time employment focus on the removal of bar-
riers denying workers in particular forms of employment the opportunity
to access benefits and entitlements attached to the employment norm.
They also subscribe to the principle that workers who are similarly situated
should not receive differential treatment on the basis of form of employ-
ment alone. But, by promoting equivalency through the notion of the
comparable worker, the primary means through which equal treatment is
to be achieved, they are capable only of addressing precariousness amongst
part-time workers to a limited degree. This is so even among part-time
permanent wage-earners, the group best served.

‘Family responsibilities’ assigned to women historically are a central
justification for the ILO convention and its associated recommendation.
Processes of accommodation within the ambit of the employment norm
also have a gendered cast. Although they make room for wage-earning
among women, they implicitly uphold male breadwinning and female
caregiving norms surrounding the social wage by neglecting to address
the equalization of unpaid work between men and women. ILO regulations
on part-time employment overlook how gender structures cultivate paid
work deviating from the SER and obscure the debt that the SER owes to the
male breadwinner / female caregiver gender contract.

Regulating Part-Time Employment in Australia*

Representing a quarter of total employment, part-time employment is more
prevalent in Australia than in many OECD countries, as the preceding
discussion illustrated. Its gendered dynamics are also sharp: as Figure 4.1
shows, almost half of all employed women are part-time in Australia as
opposed to only 15% of employed men. The magnitude of part-time em-
ployment for women reflects longstanding patterns in Australia, particular-
ly the historic relationship between political and social citizenship,
employment, and welfare, in which women’s primary duty has been care-
giving in households, accompanied by a modest degree of market activity
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Total Employment by Sex, Australia, 1978-2006

(see for example Cass 1994: 106-7). Australian women'’s low level of partic-
ipation in full-time employment, which declined between 1978 and 2006
at the virtually same rate as men’s, further underscores the legacy of these
patterns (Figure 4.1).

Where continuous employment denoted by an open-ended employment
relationship is concerned, the composition of part-time employment also
sets Australia apart from other industrialized countries. In Australia, only
29% of all part-time workers are permanent employees. The remaining 71%
are employed on a casual and/or fixed-term basis or are self-employed.

Other casual
61%

Fixed-term

non;lc;sual Permanent
o 330/0
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Figure 4.2 Composition of Part-Time Paid Employment, Australia, 2006
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SER-centric approaches, exemplified by the Part-Time Work Convention,
to regulating part-time employment exclude the self-employed. They also
permit the full or partial exclusion of those engaged on temporary or casual
bases (ILO 1994a: Arts. 1a, 3.1). These exclusions and permissible exclu-
sions are significant in the Australian case, as Figure 4.2 illustrates: even
among all part-time employees (i.e. excluding the self-employed), only
33% are permanent, while fully 63% are casual, and the remaining 4% are
fixed-term non-casual. A large percentage of part-time employees thus fall
into the casual category.

The Management of the Margins of the Australian Labour Market

The history of labour regulation in Australia has been marked by what
Pocock et al. (2004: 20) call a peculiar and longstanding ‘conjunction of
permissive regulation of casual work with strict regulation of part-time
work’. The roots of this conjunction lie in the means by which courts and
tribunals crafted and sought to uphold Australia’s version of the SER, on
the one hand, and the partial citizenship of adult women, on the other
hand. In late 19th-century Australia, few benefits flowed from the conti-
nuity of employment contracts (O’'Donnell 2004). This changed with the
actions of figures such Justice Higgins of the Conciliation and Arbitration
Court, who remarked in 1921 that ‘there is nothing that steady family
men desire more than constant work, and some certainty as to their
income for a week or more ahead’ (Higgins, as cited by Pocock et al.
2004: 20) after having himself set a minimum wage for an unskilled
man and his family, including a wife and three children, in the well-
known Harvester Judgement (H. v. McKay 1907). Flowing from these pro-
nouncements, as O’'Donnell shows (2004: 11), by the 1920s courts began
to express preferences for ‘weekly hire’ in order to ‘systematize terms of
engagement according to the nature of the work arrangements’ and to
extend security to male breadwinners. The shift to weekly hire gave rise to
the payment of a weekly wage, even in instances of public holidays,
illness, or temporary lack of work, and the provision of notice of one
week. At the same time, courts affirmed their support for norms of male
breadwinning and female caregiving; accordingly, in the 1912 Fruit Pickers
case, Justice Higgins suggested that women ‘should only be paid 54% of
the basic wage’ because they ‘were not generally responsible to maintain a
family’ (McCallum 2005: 7-8).

As weekly hire expanded among breadwinning men, casual employment
became a catchall category for all remaining hiring systems and the primary
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means through which many women participated in the labour force. Owens
(2001: 125) shows that there were initially some efforts to limit casual
employment to circumstances in which ‘work. . . was urgent and could not
be attended to adequately by “weekly hire” employees’. Such efforts, while
of marginal success, were designed to treat it as a subset of temporary
employment like seasonal, on-call, and fixed-term work as it was in many
others countries. Yet in Australia, the defining feature of casual employment
came to be the provision of ‘casual loadings’ or payments in lieu of entitle-
ments designed to mitigate labour market insecurity, which had the effect of
ascribing a distinct labour force status—akin to partial worker-citizenship—
to workers unable to stake a claim to steady employment.

The catchall nature of the category, and the provision of casual loadings,
contributed to the adoption of a vague definition of a ‘casual employee’ as
‘an employee engaged as such’ (AIRC 1997: Attachment F 15.2.1). This
language aims to convey that casuals are paid at the end of each engage-
ment, although this is not always the case. Awards® in male-dominated
occupations and industries limited this ambiguity somewhat, by restricting
the duration of casual employment so that it remained an exception to
weekly hire. Yet awards in female-dominated industries and occupations
contained few such limitations. It was also virtually impossible to be em-
ployed part-time except as a casual until the late 20th century because of
the strength of breadwinning men’s claims to continuity or permanent
employment. Casual employment thereby ‘grew necessarily as the means
to part-time work’ (Pocock et al. 2004: 20). For example, under the South
Australian Clerks Award, which applied to a female-dominated occupation
in this state, it was impossible to be employed part-time on a permanent
basis before 1988. This limitation was accompanied by the restriction,
introduced in 1948, that casual employment was to entail fewer hours
than weekly hiring (Owens 2001: 125). For 40 years, the Clerks Award
never required casual employment to be periodic or irregular; it simply
required shorter (i.e. part-time) hours.

This vexed history continues to shape contemporary manifestations of
casual employment in Australia, where casuals work under various types of
employment contracts.® There are casuals engaged on a ‘one-off’ basis
(Stewart 1992), for whom a host of social and labour protections simply
do not apply. For other casuals, with fixed-term contracts, access to labour
and social protections depends on the length of the term. Still others
engage in casual employment on a more or less ongoing basis, cultivating
a series of misperceptions, including among casuals themselves, ‘an awful
lot of [whom] don’t think they’re casuals cause they’ve been working at the
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same place for so long’ (Allison Peters, 28 June 2006). Common across all
forms of casual employment are both the absence of the full range of
protections extended to full-time permanent employees—still the norma-
tive citizen-worker in Australia when it comes to labour market regula-
tion—and the payment of loadings. Casuals have less protection against
unfair dismissal than their permanent counterparts. Additionally, only
a subset of casuals may access unpaid parental leave—those who have
12 months continuous service or are long-term casual employees.” Many
casuals should technically have access to extensive statutory labour and
social protections, as well as supplementary employer-sponsored schemes,
since they are engaged in a continuous way. For example, 56% of all casuals
(and 60% of part-time casuals) reported being in their present job for one
year or more in 2004 (HILDA, Wave D, Custom Tabulation). However,
enforcement is a major obstacle even after years of continuous service
because courts often find it difficult to distinguish between one-off and
ongoing engagements (Tham 2003: 8). Since small firms are notoriously lax
in implementing rules and regulations, enforcement is also made more
cumbersome by the high percentage of casuals (fully 50%) found in firms
employing fewer than 20 workers.

Dynamics of Part-Time Casual Employment in Australia:
Gendered Precariousness

In distinguishing between casual and permanent part-time workers, the
objective is to develop an understanding of the socio-economic situation of
part-time workers in Australia whose employment is precarious partly be-
cause they lack formal open-ended employment relationships, even
though their employment may, in practice, be ongoing.

Part-time casuals are by far the largest group of part-time employees in
Australia, and 64% of part-time casuals are women. Casual positions are the
only options for many workers in part-time jobs because, as discussed above,
permanent part-time employment remains relatively undeveloped in Austra-
lia. Trends by industry and occupation, moreover, show how regulatory
practices, specifically mechanisms restricting access to part-time permanent
employment, shape the gendered character of the part-time casual category
and contribute to reproducing sex/gender divisions of paid and unpaid care-
giving work. Historically, as Pocock et al. (2004: 24) illustrate, awards in key
female-dominated occupations and industries rarely provided scope for ex-
panding the number of part-time permanent employees, whereas awards in
male-dominated industries and occupations routinely imposed rigid
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restrictions on the use of casuals. Reflecting such tendencies, two industries
dominated by women have the highest levels of part-time casual employ-
ment—accommodation, cafes, and restaurants (46%) and retail trade (38%).
Similar tendencies are evident at the level of occupation, although here part-
time casual employment is most common among elementary sales workers
(60%), a group dominated by women, and labourers (39%), a group com-
posed mainly of men, followed closely by intermediate service workers (37%),
a group dominated by women. Furthermore, amongst the occupations with
the highest levels of female participation (intermediate clerical workers, in-
termediate service workers, education professionals, health professionals, and
business and administration associate professionals), a majority of women
part-time employees hold casual positions. Key awards originally cultivated
this situation by restricting access to permanent part-time employment with-
in these occupational groups. In professional occupations, such as those in
education, part-time casual jobs are three times more common among
women than men. The Deputy Assistant Secretary (Community Affairs) of
the Labor Council of NSW (or Unions NSW) characterizes the situation as
follows: ‘in areas where there is a demand for it [part-time work] and where it
is entirely suitable, you can’t actually get it except as casual part-time work.
The best example is probably ... teachers, many of whom would like to work
part-time but can only do so by becoming casual relief teachers..." (Allison
Peters, 29 June 2006). The prevalence of part-time casual employment among
women is characterized not only by continuity (e.g. longstanding practices in
female-dominated occupations and industries), but also by change (e.g. the
use of this category to casualize employment in various occupational groups).

Sex-based differences in income and access to extended benefits further
reveal the gendering of part-time casual employment—they also underscore
the resilience of norms of male breadwinning and female caregiving that give
these differences legitimacy. Comparing women's gross annual income in
their main job to men’s, women part-time casuals earn 86% of their male
counterparts.® This situation is due partly to Australia’s strict regulation of
forms of employment in certain sectors and its accommodating approach in
others. Part-time casuals’ independent access to extended health care cover-
age is similarly gendered; only a third of women in part-time casual jobs have
such coverage, compared to over two-thirds of men.’

The gendered character of part-time casual employment is particularly
marked among workers with young children (i.e. aged 0-6). In Australia,
fully 41% of women in the labour force with young children are part-time
employees, in contrast to just 16% of their male counterparts. These pat-
terns mirror trends in other industrialized countries, in North America as
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well as in the EU, especially in the United Kingdom, where part-time
employment is largely the domain of women with young children and
students. What makes Australia unique is its large proportion of women
employees with young children who are both part-time and casual. Out of
all women employees with young children, 29% fall into this group, in
contrast to just 15% of men.

Strategies for Limiting Precariousness amongst Part-Time
Workers in Australia

Beginning in the 1980s, growing recognition of the gendered and precari-
ous character of part-time casual employment in Australia led unions,
union federations (known as ‘peak’ union bodies), and NGOs to step up
efforts to dislodge the association between part-time and casual employ-
ment. These actors pursued several strategies that included challenging
employer- and industry-level practices in specific awards, engaging in com-
munity-based campaigns, and pursuing across-the-board legal changes
through test-cases then permissible under the industrial relations machin-
ery of the arbitral system. With each of these strategies, their approach was
two pronged. The first prong aimed to confine casual employment to
intermittent and irregular employment and the second sought to limit
labour market insecurity amongst part-time workers.

1. CONFINING CASUAL EMPLOYMENT TO
INTERMITTENT AND IRREGULAR EMPLOYMENT:
THE SECURE EMPLOYMENT TEST-CASE

The first prong rested on the premise that regulators have lost sight of the
true meaning of casual. The proposed remedy, as Pocock et al. (2004: 47)
note, seeks to: ‘prevent “casual” employment status from being abused’ by
confining it ‘to its proper place as just a minor component in the range of
employment forms’ (see also Campbell 2004). Attempts to secure conver-
sion to permanent employment among long-term casuals echo this aim.
One well-studied state-level example is found in modifications to the South
Australia Clerks Award in 2000, finalized in 2002 after a successful appeal
by employers to weaken provisions for conversion,'® which granted casuals
with 12-months service the right to request to become permanent, a right
that employers could not refuse on unreasonable grounds (SAIRC 2002).
A federal example is the 2000 Metal Industry Award. In this case, the
Australian Industrial Relations Commission (AIRC) acknowledged that
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the growth of casual employment ‘undermined the award’s role and “in-
tegrity” as a safety net’ (Pocock et al. 2004) and it granted casuals the right
to convert to permanency after six months of ‘regular and systematic’
employment (on the proviso that employers could refuse to grant conver-
sion on reasonable grounds), an order perceived as a ‘major victory’ by
workers seeking to limit casual employment in this sector (Kentish, 29 June
2006).11

The 2006 Secure Employment test-case ruling in New South Wales mir-
rored both of these examples. However, its significance was more far-reach-
ing, because it set a test-case standard in the state, which means its effects
extended beyond a particular industry or occupation. In this case, Unions
NSW, the peak state-level union body representing 64 unions operating in a
wide array of industries and occupations, made an application with four
unions to vary awards covering the private sector, local government, and
the public sector. The decision to pursue a test-case reflected a conscious
choice to build a long-term campaign for secure employment (Hughes,
29 June 2006). According to Mark Lennon, Assistant Secretary with Unions
NSW, two linked developments motivated the test-case: first, ‘the explosion
in casual employment and also labour-hire’; and, second, the widespread
use of casuals and employees of labour-hire businesses in the state govern-
ment,'? such that they were ‘becoming ... regular form[s] of employment
in the public sector’ (Lennon, 29 June 2006).

The test-case hinged on four issues: the conditions of work of labour-hire
employees, contracting-out, occupational health and safety, and limits on
long-term casual employment. The applicants in the test-case sought to ensure
that labour-hire employees receive the same pay and working conditions as
employees of the host employer, that employers consult with workers and
unions prior to contracting-out, and that employees of labour-hire and con-
tract companies (including casuals) are afforded proper protection in terms of
occupational health and safety and rehabilitation in the workplace. To restrict
casual employment, the goal was to grant long-term casuals the right to
convert to permanent status. This multifaceted strategy for improving employ-
ment security recognized the many effects of casual employment, as well as its
relationship to broader processes of casualization. According to Alisha Hughes,
the industrial officer at Unions NSW who gathered testimony for the case:

The underlying feeling from all unions was that casual employment was increasing
and it was undermining our ability to bargain. But it was appearing in different
forms. In some places it was straight-out casual direct hire. In other places, it was
increasing use of body hire [i.e. the use of labour hire employees on a casual basis]
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and, in the public and private sector, it was outsourcing work to other organizations
that were using casual labour. (28 June 2006)

The ruling in the Secure Employment test-case delivered several gains to
employees of labour hire and contract companies and long-term casuals.
Foremost among them, the goal of limiting casual employment on a con-
tinuous basis, much of it part-time, met with some success: the Commis-
sion granted casuals (part-time and full-time) engaged for six months or
more, the right to elect to convert to permanent employment. The excep-
tion, ironically, was the public servants employed under the Public Sector
Employment and Management Act, due to the potentially high cost to the
state (Peters, Unions NSW, 29 June 2006).'3

In the wake of this ruling, Unions NSW made variations to 300 awards, a
process completed one month after the decision. However, the variations to
these awards had limited long-term effects'* and several elements of the
ruling were also limited by design, especially the hard-won provision
providing for conversion among long-term casuals. As Alison Peters, Depu-
ty Assistant Secretary (Community Affairs) of Unions NSW, later reflected,
this provision still left employers with considerable discretion:

The conversion issue, much to our annoyance, ended up being that the boss has to
ask workers if they want to convert to permanent employment. What we wanted
were provisions. .. such as deeming provision, after three months. .. The take-up rate
of people electing to convert was therefore much lower than we’d anticipated. ..
There’s [still] a lot of employer control over that [conversion]. (29 June 2006)

As these comments suggest, permitting casuals to elect to convert to perma-
nent employment after a specified period of time and on the basis of
employer invitation is a limited means of curtailing long-term casual em-
ployment. Like the South Australia Clerks Award (Owens 2002) and the
Federal Metal Case, instead of extending the safety net to casuals automati-
cally, the Secure Employment test-case ruling still required those casuals
eligible for conversion to opt to convert, a ‘choice’ obscuring power imbal-
ances between employer and employee.

2. STRETCHING THE EMPLOYMENT NORM: THE FAMILY
PROVISIONS TEST-CASE

The second prong directing strategies aimed at minimizing labour market
insecurity amongst part-time casuals involved increasing possibilities for
part-time permanent employment. Such efforts focused on ‘work-family’
issues, and they reached their height in late 2005, with the decision of

111



Managing the Margins

the AIRC in the federal Family Provisions test-case. In this test-case, the
Australian Council of Trade Unions (ACTU) and four unions cutting across
public and private sectors® sought four key changes: unpaid parental leave
of up to two years following the birth of a child; an option for full-time
employees returning from parental leave to be employed on a part-time
permanent basis until the child is in school; an option for employees with
school-aged children to ‘buy out’, through ‘salary sacrificing’, up to six
weeks per year of extra leave to cover school holidays; and, finally, flexible
start and finish times to enable parents and carers to pick up and deliver
children to school and childcare. Initially, emergency leaves were also
addressed, but before the test-case went forward unions and employers
reached an agreement on a new right to take leave for family emergencies
without threat of reprisal, a measure applicable to casuals (Bowtell, 26 June
2006; see also Catanzariti and Byrnes 2005: 361-2). The ACTU succeeded
with each of these proposed variations in some measure. The main new
entitlements affecting casuals in the ruling related to parental leave: for
employees entitled to parental leave under federal awards (i.e. those with
12 months service), including casuals engaged continuously for this period
of service, the decision provided for the right to request extensions of the
periods of simultaneous unpaid parental leave to eight weeks and of unpaid
parental leave to 24 months. In an effort to limit casual employment, for
those it covered, the Family Provisions decision also granted parents re-
turning from parental leave the right to request secure (i.e. non-casual)
part-time employment until the child reaches school age on the condition
that the request be ‘genuinely based on the employee’s parental responsi-
bilities” (AIRC 2005 (Workplace Relations Act (WRA) 1996): para. 396, 2).
Employers, however, were permitted to refuse such requests ‘on reasonable
grounds related to the effect on the workplace or the employer’s business’,
defined broadly to encompass ‘cost, lack of adequate replacement staff, loss
of efficiency and the impact on customer service’ (AIRC 2005 (Workplace
Relations Act 1996): para. 396, 2). In making this order, the AIRC was
careful neither to support the ACTU’s preferred model for ‘reconciling
work and family responsibility’ nor the case-by-case model advocated by
employers’ groups:

The ACTU claim that these conditions should constitute an employee entitlement is
not one we are prepared to grant. We agree with the employers that an uncondi-
tional right to additional parental leave is inappropriate. It would have the potential
to increase costs, reduce efficiency and create disharmony in the workplace. The
employers’ proposal, one which is based purely on agreement, has some merit. To
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take an example, an award might provide that an employer and an employee may
agree that an employee could return from parental leave on a part-time basis until
the child commences school...On the other hand it is equally true that there is
nothing to stop the employer and the employee reaching such an agreement now.
Despite this fact, and consistent with our earlier conclusion that some positive step
is required, we think it is necessary to go beyond simply providing for agreement
between the parties. (AIRC 2005 (Workplace Relations Act 1996): para. 395)

Providing employers granted it, the resulting provision made it possible for
new parents to engage in employment on a part-time and permanent basis,
whereas in the past the trade-off for returning to employment part-time
usually meant casual status. In this way; it represented an advance in dislodg-
ing the association between part-time and casual employment. Furthermore,
following the lobbying efforts of unions and women'’s organizations, the NSW
Industrial Relations Commission incorporated the orders of the Family Provi-
sions test-case in state-level awards, a move justified by the community orien-
tation of the test-case system (Gale, 27 June 2006). This right of parents of
preschool-aged children to request part-time permanent employment is nev-
ertheless gendered, because the Family Provisions test-case effectively pre-
sumed, in part by neglecting unequal sex/gender divisions surrounding
unpaid caregiving work, that women principally confront the problems asso-
ciated with juggling caregiving and paid employment. There has been little
effort either to encourage men to engage in caregiving or to curtail the long
hours associated with full-time (including non-casual) employment.

The two-pronged strategy for curtailing gendered precariousness among
part-time workers (i.e. limiting the extent of casual employment and/or
promoting part-time permanent employment) reflected the shortcomings
of the strategy of equal treatment on the basis of form of employment.
Neither prong addressed problems related to the requirement for a compar-
ator. Consequently, even those part-time casuals who managed to convert
to permanent status as a result of the Secure Employment test-case were
only able to access labour and social protections available to full-time
permanent employees on a pro-rata basis. Furthermore, neither prong
challenged the notion that workers (principally women) perform unpaid
work by ‘choice’ in their ‘free’ time. As a result, despite the AIRC’s formal
recognition of women’s high levels of labour market insecurity, especially
evident among mothers of young and school-aged children, the Family
Provisions test-case ruling was limited in its capacity to alter the male
baseline for regulation.
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‘Work Choices’

Even so, changes to Australia’s industrial relations system under the Work-
place Relations Amendment (Work Choices) Bill (2005) offset the gains
flowing from the two-pronged approach.'® Adopted by the Conservative
government of John Howard in 2006, Work Choices introduced a host of
changes heightening the insecure situation of part-time casuals and inten-
sifying insecurity across the labour force. Endorsing a unitary system of
industrial relations whose core elements resemble the North American or
Wagnerist model, it scaled back Australia’s longstanding arbitral laws and
weakened collective bargaining.

De-collectivizing industrial relations and centralizing government au-
thority at the federal level, Work Choices introduced a dramatically reduced
national industrial relations scheme. It only permitted states to regulate the
terms and conditions of their own employees and employees of unincorpo-
rated entities by moving state awards covering employees of incorporated
companies into the federal jurisdiction and by scaling back remaining
awards.'” It also created the Fair Pay Commission (FPC) to take over core
functions of the independent AIRC and to administer an Australian Fair Pay
and Conditions Standard (AFPCS) (Briggs 2005; Briggs and Buchanan 2005;
Ellem et al. 2005; McCallum 2005; Waring et al. 2006).

The gradual replacement of the awards system with an AFPCS to operate
in conjunction with individualized Australian Workplace Agreements
(AWAs) or enterprise-level collective agreements was arguably the foremost
change introduced by Work Choices and it was criticized widely (Briggs
2005; Murray 2005a; Waring et al. 2006). At the end of 2006, the AFPCS
included entitlements to: a minimum pay rate (either a Federal rate or a rate
set according to an Australian Pay and Classification Scale);'® annual leave
of four weeks (five weeks for continuous shift workers) with the possibility of
cashing-out two weeks by agreement; ten days of personal carer’s leave (with
two days additional unpaid carer’s leave where this is exhausted); two days
unpaid carer’s leave for casuals; two days paid compassionate leave per
occasion; unpaid parental leave of 12 months for workers with at least 12
months continuous service with their employer; and, a 38-hour week to be
averaged over 12 months'? (while permitting ‘reasonable additional hours’)
(Australia (WRA) 1996, amended 2006: Div. 3, Sched. 1, Subdiv. B). Exclud-
ing parental leave, these minimum entitlements extended to ‘part-time
employees and those who [had] not yet worked for twelve months’ through
‘pro-rata arrangements’ (DEWR 2005). Rights extended to employees with
caring responsibilities in the Family Provisions test-case decision were

114



Regulating Part-Time Employment

omitted from the AFPCS and other Work Choices legislation. Consequently,
although unions varied numerous federal awards to reflect its outcome
before Work Choices came into force, only those awards varied retained
such provisions and only for transitional periods.

Prior to Work Choices, awards set the floor for conditions in many
occupations and industries—and part-time employees of all types as well
as casuals of all types were among the highest award-reliant groups of
workers. Indeed, in 2006, 34% of part-time workers and 45% of casuals
were award-reliant (Women'’s Electoral Lobby Australia and the National
Pay Equity Coalition 2006: 3). Yet Work Choices established the AFPCS to
replace the superior, albeit criticized, ‘no disadvantage test’ introduced with
AWAs, which measured these agreements against relevant awards and en-
sured that they did not leave employees worse off overall (Briggs 2005: 13).

Taken together, measures consolidating industrial relations at the Austra-
lian federal level and reconfiguring how minimum standards are regulated
(i.e. by scaling back awards and introducing the AFPCS) prevented restric-
tions on the number of employees that an employer could engage in a
particular type of employment—a feature that long kept a lid on the growth
of casual employment in certain (principally male-dominated) industries
and occupations. They also limited possibilities for conversion clauses for
casuals® and maximum hours for part-time workers (Australia 2006 (Fact
Sheet No. 3): 2, 4; Australia Human Rights and Equal Opportunity Com-
mission 2005: Al1.2). In these ways, Work Choices undermined the main
achievements of the Secure Employment and Family Provisions test-cases,
which could have contributed both to limiting casual employment and to
extending new rights to part-time workers. Work Choices also fostered
greater insecurity across the labour force by likening the conditions of a
larger group of workers to those long identified with casual employment,
by, for example, increasing firms’ capacity to fragment employment
through permitting averaging as well as additional hours.

The Australian Labor Party: Working with Work Choices

Many of the overarching changes initiated under Work Choices remained
in place through to early 2009,>" despite the November 2007 election of the
Australian Labor Party (ALP). Upon its election, the ALP accepted the
centralization of industrial relations, having promised in its pre-election
platform to use ‘all of the Constitutional powers available to it in govern-
ment to legislate national industrial relations laws’ and to achieve this end
by encouraging state governments to refer their powers for private sector
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industrial relations to the federal level or through other types of harmoni-
zation and cooperation (ALP 2007a: 6). It also accepted the existing struc-
ture of the safety net for workers defined by legislated minimum standards
and a ‘modernized’ awards system.

In contrast to its predecessor, however, the ALP sought to improve the
content of minimum standards through the introduction of a series of
legislated national minimum standards applicable to employees. Advanced
under its Fair Work Act (FWA) in April 2009, these standards included
maximum weekly hours, requests for flexible work arrangements,
unpaid parental leave and related entitlements, annual leave, personal/
carer’'s and compassionate leave, community service leave, long service
leave, public holidays, notice of termination and redundancy pay, and a
Fair Work Information Statement (Australia (FWA) 2009: chapter 2, Part 2.2,
Div. 2, s. 61). Most revised pre-existing minima relatively modestly. For
example, a new standard on hours set the standard week for a full-time
employee at 38 hours, with the caveat that an employer must not request or
require an employee to work more hours ‘unless the additional hours are
reasonable’, and the FWA permitted averaging of weekly hours, albeit in a
more constrained manner (Australia (FWA) 2009: chapter 2, Part 2.2, Div. 3,
ss. 62-4). One standard on unpaid parental leave represented a notable
improvement: it provided employed parents, so long as they have 12
months continuous service or are (familiarly) long-term casual employees,
with an entitlement to 12 months unpaid leave associated with the birth of
a child and one parent with the right to request an extra 12 months unpaid
leave, a request that could only be refused on ‘reasonable business grounds’
(Australia (FWA) 2009: chapter 2, Part 2.2, Div. 5, Subdiv. B, s. 76). Further-
more, shortly after the passage of the FWA, in its 2009 budget proposals, the
federal government committed to introducing a paid parental leave scheme
in January 2011 (Australia 2009: 24).%* Another standard on flexible work-
ing arrangements aimed, in turn, to provide employees with 12 months
continuous service the right to request changes in work arrangements,
including in hours, patterns, and location of work, a request that could
also only be refused on ‘reasonable business grounds’ (Australia (FWA)
2009: chapter 2, Part 2.2, Div. 4, s. 65).

As of early 2009, the process of modernizing awards envisioned by the
governing ALP entailed simplifying the 2,000 plus awards (excluding enter-
prise awards) in place upon its election and reducing this number to as low as
150 over a transition period up to 1 January 2010. The FWA stipulated that
modern awards contain terms addressing coverage, flexibility, dispute settle-
ment, ordinary hours of work, base and full rates of pay of pieceworkers (if
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applicable), and automatic variation of allowances (Australia (FWA) 2009:
chapter 2, Part 2.3, Div. 3, Subdiv. C). It indicated that they may also include
terms addressing minimum wages, including junior rates, training rates and
skill-based classifications and incentive-based payments; the type of employ-
ment (e.g. full-time, part-time, and/or casual employment and shift work,
and also the facilitation of flexible work arrangements); arrangements for
when work is performed; overtime rates; penalty rates; annualized wage
arrangements; allowances; leave, leave loadings, and arrangements for taking
leave; superannuation; and procedures for representation, consultation, and
dispute settling (Australia (FWA) 2009: chapter 2, Part 2.3, Div. 3, Subdiv. B,
s. 139). Additionally, where appropriate, the FWA called for including indus-
try-specific detail on the ten National Employment Standards in awards.
Broadly speaking, the ALP’s vision for modern awards was to provide the
basis for a safety net for Australian workers, without being overly prescriptive
or extending coverage to employees that have traditionally been ‘award free’
(e.g. managerial or high income employees) (Australia (FWB Memo) 2008: 1t.
93-6, 1. 103, 1. 517; Australia (FWA) 2009: chapter 2, Part 2.3, Div. 2, s. 134).%

In addition to advancing the National Employment Standards and a
modernized award system, as well as committing to the first scheme for
paid maternity leave, the government established an improved unfair dis-
missal system in its April 2009 package, albeit a system that continued to
provide for lesser protections for casuals.?* Furthermore, it created Fair Work
Australia, a scaled back institution designed partly to replace the AIRC and
to take over several of its former roles.?® It also phased out AWAs in favour of
collective bargaining, largely at the enterprise level, while enabling Fair
Work Australia to facilitate multiple-employer bargaining for employees
who are low-paid and those who have not historically had access to the
benefits of collective bargaining (Australia (FWA) 2009: chapter 2, Part 2.4,
Div. 9, ss. 241-3; see also Australia (FWB Memo) 2008: rr. 177-81).

Lessons from Australia and Alternative Possibilities

There’s going to be a mix. The question is where the balance will lie...
There’s going to be casual employment. There’s going to be part-time
employment. .. Clearly there’s more ‘flexibility’. .. The question is wheth-
er it [part-time employment] actually accords with what people want and
what protections they’ve got and to what extent it is run by what the
employer wants. .. I hate to use the word ‘choice’.

Alison Peters, Labor Council NSW, Deputy Assistant Secretary,

Sydney, 29 June 2006.
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The Australian case reveals the limits of SER-centric approaches to curbing
precariousness among part-time workers—before, during, and after Work
Choices. In their aim to bring more otherwise ‘regular’ part-time employ-
ment situations within the range of the SER, such approaches to regulation
leave intact those situations diverging most from this employment model.
Their application is limited to permanent part-time employees. In the
Australian context, this translates into neglecting not only the most size-
able segment of part-time employees but those who are worst off. Among
part-time employees, it is part-time casuals whose employment situations
are especially insecure along multiple dimensions—and women dominate
this group.

Examined historically, the Australian case underscores the need for a
more comprehensive approach. The movement to an industrial relations
system centralized at the federal level strengthens this contention: consider
the former AFPCS, whose substance the ALP’s national employment stan-
dards sought to improve starting in 2008, under which a weak set of
entitlements came to apply proportionally to part-time and temporary
employees. The lack of access to leave entitlements and limited protection
against unfair dismissal contributed to an expansion of part-time casual
employment in the post-1980 period, with serious consequences for
women. Given the legacy of a gender contract leaving women responsible
for unpaid caregiving, it became common for women to engage in part-
time casual employment, since shorter hours were typically available only
on a casual basis. It is these workers who were (and are) most in need of
minimum standards and least likely to receive them.

Nevertheless, even if Australia applied the regulatory framework ad-
vanced in the ILO Convention on Part-Time Work to all part-time workers,
not just permanent ones, deficiencies would remain. In Australia, as else-
where, patterns of occupational and industrial sex segregation make it
difficult to identify comparable workers. Furthermore, where a comparable
worker may be found, the pursuit of equal treatment defined as equivalency
vis-a-vis a singular baseline fails to alleviate the problem of group disadvan-
tage, since it amounts to the same levels of protection in only limited
areas (i.e. the right to organize and collective bargaining, basic wages,
occupational health and safety, and discrimination in employment and
occupation). Elsewhere it entails only proportional protections (i.e. non-
pecuniary or social wage benefits).

The most effective contemporary efforts to limit labour market insecurity
amongst part-time workers at the state and federal levels in Australia have
centred on regularizing part-time paid employment. They have extended
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select benefits and entitlements to those part-time workers whose employ-
ment relationships most closely approximate the SER. These efforts never-
theless largely leave in place the notion of standard weekly (or full-time)
hours and the sex/gender divisions of labour (paid and unpaid) upholding
this pillar of the employment norm.

At the level of employment regulation, responding to precariousness
amongst part-time workers calls for advancing approaches embracing two
principles, which Fudge and I (2001b) have developed elsewhere and ap-
plied to the Canadian case: parity and inclusivity. Achieving the first prin-
ciple, parity, for part-time workers means crafting protections attentive to
the diverse needs and situations of workers in different forms of employ-
ment rather than accepting pro-rata entitlements. It entails devising labour
market policies that not only transcend an SER-centric approach but dis-
place the baseline altogether. One promising avenue involves reducing
working time for all people over the course of the entire lifecycle and
reorganizing production for the market not only to reflect life’s different
phases but to reject the gendered segmentation of workers’ lives into
discreet sequences (Klammer et al. 2005). Inspired by Supiot’s (2001) calls
to move ‘beyond employment’, this approach embraces ‘worker-time’ to
reconcile occupational and personal life, to encourage genuinely worker-
centred flexibility through a new set of public rights, known as social
drawing rights (84), linked to the notion of lifetime hours (Boulin 2006),
and to promote the redistribution of employment. The call for ‘differential
consideration’ (Vogel 1993) on the basis of workers’ unpaid caregiving
responsibilities at a given phase of the lifecycle, which shaped the argu-
ments of Australian unions in the Family Provisions test-case, is consistent
with this new direction. It should be emphasized, however, that in this test-
case the notion of differential consideration was used to support what
Molyneux (1985: 232-3) labels ‘practical gender interests’ (i.e. women'’s
requirements for part-time employment in order to fulfil their socially
prescribed responsibilities for pre-school-aged children) rather than to sup-
port what she calls ‘strategic gender interests’ addressing structural issues,
as one union official interviewed confirmed (Bowtell, ACTU, 27 June 2006).
Together, differential consideration and the redefinition of working time to
reflect life’s different phases are a potential antidote to the shortcomings of
SER-centric approaches to limiting precarious employment among part-
time workers: they provide guidance as to which social differences are
significant and address questions, whose centrality in fostering gender
equity is well-documented (see for example Fredman 1994; Picchio 1998),
of who bears and who should bear the cost of caregiving.
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In the early 1990s, at the outset of discussions towards the ILO Conven-
tion on Part-Time Work, several member states and worker representatives
proposed fostering worker-centred working-time adjustments as a means of
simultaneously increasing women’s labour force participation rates and
easing unemployment, but they were met with opposition (ILO 1993a).
The Australian case highlights the need to revisit such proposals, particu-
larly in reshaping Australia’s emergent industrial relations system. Other-
wise, there is a danger that the promotion of permanent part-time
employment will reproduce old problems in the form of new patterns of
gender inequality. For example, despite its greater security, part-time per-
manent employment still routinely fails to provide adequate incomes for
individuals (Chalmers et al. 2005). Paradoxically, the risk of low income is
magnified among part-time permanent workers who were formerly casual,
since the shift to permanent status involves trading off casual loadings, and
hence higher wage returns, for greater certainty. In all but a few professional
occupations there is also no such thing as a part-time career; part-time
permanent workers are confined to a relatively narrow band of job classifi-
cations (Burgess 2005: 34) and their hourly earnings on average slipped in
relation to full-time permanent workers between 1990 and 2006 (from 0.98
to 0.86) (ABS 2007).

To address precariousness amongst part-time workers, a second princi-
ple—inclusivity—must also be integral to labour policies. This would mean
adopting comprehensive minimum standards, from which no party may
derogate, and covering all workers regardless of their hours, employment
status, sector, occupation, or industry and regardless of the presence or
absence of a comparator. The Australian case, where there is some move-
ment in this direction, highlights the importance of an inclusive approach.
Consider the requirement for 12 months’ continuous service to access
unpaid parental leave in the Family Provisions test-case ruling, compelling
casuals to prove that their employment is continuing, an approach largely
retained in the national employment standards introduced in 2009 and
moderated only modestly in the paid parental leave scheme proposed in
the subsequent budget. Why should workers’ access to unpaid parental
leave still be tied to continuity defined in accordance with tenure in a single
employment relationship?

The union movement’s response to changes introduced under Work
Choices was broadly consistent with this inclusive approach. For example,
in a 2006 policy brief, the ACTU (2006: 5-6, pt. 11) enumerated principles
for future industrial relations policy aimed at inclusivity. Chief among
them was the notion that any new system ‘should apply throughout the
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labour market to all forms of [paid] employment covering all employers,
employees and contactors’; in so doing, the ACTU called for discouraging
‘artificial arrangements to exclude workers from the protection of the
system’. It also called for a ‘decent, relevant and secure safety net of fair
and enforceable minimum standards’ that included the terms previously
won under the Family Provisions test-case, some of which informed the
actions of the ALP government in late 2008 (ACTU 2006: 8, pt. 23).

As of 2006, the union movement recognized that the legal basis upon
which awards historically stood had been altered for good. It opted to stress
the quality of the industrial relations system itself, and the rights it confers
on working people, rather than the jurisdiction (federal or state level). As
the Assistant Secretary of Unions NSW noted:

We've developed a strategy which is partly reactive like everybody else’s but it’s also
partly proactive. Presuming that we are going to be pushed further down that other
path, we have a very firm policy principle of ‘no less than’. So whatever you [work-
ers] are called, however it [employment] is configured, you have certain conditions
and rights no less than what essentially used to be [associated with] full-time secure
employment. (Lennon, 28 June 2006)

Such responses symbolize the ACTU'’s reluctant acceptance of a North
American-style bifurcated industrial relations system, characterized by
minimum standards, on the one hand, and enterprise-level collective bar-
gaining, on the other hand (ACTU 2006: 5, pt. 11, principle 3). This system
is known for its gendered and polarizing tendencies (on the United States,
see for example Cobble 1994 and Wial 1994; on Canada, see for example
Fudge 1991; see also O’Grady 1991; Vosko 2000; Fudge and Vosko 2001a).
The notion of ‘no less than’ represents a triumph of practical over strategic
interests, which is not surprising, given the depth of structural changes in
Australia and the tensions they have engendered. This tactic presses for the
new system to apply to all workers in the labour force. The risk, however, is
that, as Perrons et al. (2006: 260) demonstrate, based on their comparison
of various EU countries, by steering away from ‘transformative policies that
reshape the distribution of opportunities’ (e.g. policies recognizing the
social value of caregiving work), shorter-term practical interests could con-
tribute to gendered consequences in the long term.

Considered over the long term, the Australian case also underscores the
importance of challenging norms of male breadwinning and female care-
giving, and the partial internal citizenships they reflect and engender, by
addressing unpaid work in tandem with employment regulation. Part-time
casual employment heightens, rather than eases, the stresses and strains
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encountered by workers with caregiving responsibilities. Many workers in
these employment situations are women like Mary Vanderpool, quoted at
the beginning of this chapter. Their casual designation is made necessary by
their parental role and the unpaid caregiving it involves, because, for them,
casual employment has long been the only entrée into working part-time—
their only choice. Rather than improving conditions for a limited number of
part-time (permanent) workers compelled to trade off paid employment for
unpaid work, why not opt for policies fostering the realignment of total
work (Picchio 1998) among women and men? In Australia, characterized
by especially sharp differences in men’s and women'’s levels of unpaid and
paid work (as Chapter 3 illustrated), such measures could go a considerable
distance in forging gender equity and inclusive citizenship.

Notes

1. The reasons relate principally to Australian federalism, since certain issues cov-
ered by ILO standards have fallen historically within the jurisdiction of states
(Creighton 1998; Ruskin and Smith 1998; Nyland and Castle 1999; Biffl and Isaac
2002).

2. For a full list of participants and representatives of organizations interviewed, see
Appendix C.

3. As Boulin (2006: 200) observes, behind ‘new’ conceptions of control over time is
a critical distinction between the quantity of free time workers have and their
‘scope of action’, that is, their ability to use it. To this end, he emphasizes, in
particular, socio-spatial constraints such as waiting and commuting times, but
also acknowledges ‘economic reasons’.

4. The data referred to in this section were customized by the author from Wave F of
the HILDA Survey and refer to the year 2006 unless otherwise noted. To reflect the
Australian policy context, this section defines casual workers as employees lacking
paid sick leave / holiday entitlements and the unit of analysis is the ‘main job’.

5. In Australia, an award is a binding ruling of an industrial relations tribunal that
prescribes the rights and obligations of parties, typically employees and employ-
ers in a given industry or occupation, through conciliation (see especially Brooks
2003: 74). Awards were the main form of industrial regulation in Australia until
the 1990s, at which point there was a shift to enterprise agreements and indivi-
dualized Australian Workplace Agreements became permissible (in 1993 and
1996 respectively) (Biffl and Isaac 2002). With the 2007 federal election of the
Australian Labor Party, the tide shifted once again. At this juncture, the federal
government began to gradually eliminate Australian Workplace Agreements (a
process still under way at the time of writing) and made commitments to a
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10.

11.

12.

13.

14.

15.

‘modernized’ award system (analysed below) and collective bargaining at the
enterprise level (Australia (FWB Memo) 2008; Australia (FWA) 2009).

. The ensuing discussion of casual workers’ degree of access to statutory protec-

tions and social benefits refers to federal examples, except where otherwise
noted.

. Australian parents have historically lacked a government-supported scheme of

paid parental leave. However, federal budget proposals (described below) were
poised to change this situation at the time of this book’s completion.

. This percentage reflects the ‘raw’ (i.e. unadjusted) annual income gap.
. This figure refers to 2005, the most recent year for which data are available

(HILDA, Wave E, Custom Tabulation).

The original decision, which allowed automatic conversion, was rejected in
Clerks (SA) Award Casual Provisions Appeal case (SAIRC 2002).

Notably, in making provision for conversion, the AIRC stated that ‘the
notion of permanent casual employment, if not a contradiction in terms,
detracts from the integrity of an award safety net in which standards for
annual leave, paid public holidays, sick leave and personal leave are funda-
mentals’ (AIRC 2000: 47).

Other orders of this decision also included an increased loading (from
20% to 25%), and a minimum shift of four hours (three hours for part-
timers) (AIRC 2000: 86 and 59). Yet the AIRC rejected the union’s applica-
tion to permit the use of casuals only in short-term and emergency situa-
tions and ‘when rostering permanent employees is impracticable’ (AIRC
2000: 44-5).

According to Allister Kentish, National Research Officer for the Australian
Manufacturing Workers’ Union, this development was a product of caps on
hiring permanent staff in the public sector in NSW initiated in the early 1990s,
when ‘managers were using part of their budget to employ day labour through
labour hire. .. because they couldn’t employ new staff’ (29 June 2006).

Other successes included the requirements that firms engaging a labour-hire
business to perform work on the client’s premises consult with employees
regarding occupational health and safety, provide employees of such businesses
with training for job safety, as well as protective equipment and clothing that
they supply to their own employees, and ensure that labour-hire employees are
apprised of risks in the workplace and procedures to limit such risks. The NSW
IRC did not, however, grant labour-hire employees and employees of the host
employer equivalent wages and working conditions.

At a practical level, the National Agreement Preserving State Awards (NAPSAs),
created in the transition from state-level awards to a consolidated federal indus-
trial relations system, only protected the awards varied for a maximum of three
years (i.e. until 2009).

Namely, the Shop, Distributive and Allied Employees Association, the Austra-
lian Municipal, Administrative, Clerical and Services Union, the Community
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16.

17.

18.

19.

20.

21.
22.

23.
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and Public Sector Union, and the Automotive, Food, Metals, Engineering, Print-
ing and Kindred Industries Union.

The Work Choices Bill amended the Workplace Relations Act (WRA) (1996);
therefore, subsequent references refer to the changes in this Act.

The process of scaling back remaining awards included fostering their expiry,
permitting future limits on their numbers, and constraining their scope and
content. The latter entailed, on the one hand, limiting allowable award matters,
effectively disallowing matters formerly contained in awards, such as conver-
sion clauses for casuals as well as restrictions on the engagement of independent
contactors, and, on the other hand, freezing provisions outside the list of
allowable matters during transitional periods (AIRC 2006a and 2006b).

Work Choices also deemed the AFPC responsible for regulating casual loading.
According to Watson (2004: 13), casual loadings ranged between 15% and 33%
in the early 2000s; under Work Choices, the default casual loading percentage
was initially set at 20% (Australia (WRA) 1996 amended 2006: Part 7, Div. 2,
Subdiv. C 186).

Work Choices allowed employers to require workers to submit to averaging; it
also permitted them to require reasonable overtime with no requirement for
supplementary compensation.

Unions, however, continued to struggle to secure conversion by inserting vol-
untaristic language, such as ‘may request to be considered for conversion’, in
enterprise agreements; agreements between teaching staff at universities and
employers are a case in point (Brown, NTEU, 29 June 2006; Game, National
Tertiary Education Union (NTEU), 30 June 2006; Rosewarne, NTEU, 29 June
2006).

The ensuing discussion is up to date to May 2009.

According to its announcement in mid-May 2009, paid parental leave is to be
available to primary carers at the rate of the minimum wage set by the FPC (then
$543.78 per week) and recipients are to receive it over 18 weeks. Recipients,
however, are neither to receive the $5,000 baby bonus nor to be paid superan-
nuation, and their leave is to be taxed, unlike the baby bonus. Under terms
proposed in May 2009, most people in the workforce are to be eligible for the
entitlement after the birth or adoption of the child as long as they are the
‘primary carer’, a designation intended to be assumed by the mother due to
her unique capacity to breastfeed, although the leave is to be transferable to the
father or same-sex partner if s/he is the primary carer and meets other require-
ments. All employees, casuals, contractors, and the self-employed, earning
$150,000 or less, are to qualify for the paid leave if they have been employed
continuously (not necessarily for the same employer) for at least ten of the
previous 13 months before the birth and have worked for pay for at least 330
hours in that period (Australia 2009: 24).

The FWA also stipulated that awards are to include a flexibility clause permitting
individual arrangements enabling an employer and an individual employee to
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24.

25.

agree on arrangements that meet their needs but that do not disadvantage the
employee (Australia (FWA) 2009: chapter 2, Part 2.3, Div. 3, S. 144; O’Neill 2008;
Australia (FWB Memo) 2008).

When the ALP came to power, protections against unfair dismissal applied only
to employees employed by a business employing more than 101 employees. The
system introduced under the FWA (2009) established new qualifying require-
ments for unfair dismissal—12 months for employees employed in firms with
fewer than 15 employees and six months for employees employed in firms with
15 or more employees—and a simplified (six-paragraph) Small Business Fair
Dismissal Code to guide employers (Australia (FWA) 2009: chapter 3, Part 3.2,
Div. 2, 3). Casuals were also formally included in unfair dismissal protection.
However, the effect of this change was primarily symbolic; to benefit from it,
casuals were required to meet a series of qualifying requirements replicating old
practices. Indeed, a period of casual employment did not count towards the
period of employment required for unfair dismissal protection unless it was on
a regular and systematic basis and the employee had a reasonable expectation of
continuing employment by the employer on that basis (Australia (FWA) 2009:
chapter 3, Part 3.2, Div. 2, s. 384; see also FWB Memo 2008: esp. 1t. 1515-20).
The FWA assigned Fair Work Australia the following functions: minimum wage-
setting and adjustment by a specialist Minimum Wage Panel; award variation;
ensuring good faith bargaining; dealing with industrial action; approval of
agreements; and resolution of disputes and unfair dismissal matters (Australia
(FWB Memo) 2008: r. 329; see also Australia (FWA) 2009: chapter 5, Part 5.1,
Div. 1, 2).
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Regulating Temporary Employment:
Equal Treatment, Qualified

On fixed-term work it was very, very hard to get an agreement. Then we
came to agency work... You couldn’t treat agency work the same way as
fixed-term contracts because there was this major question mark of who is
the formal employer ... It’s already difficult to achieve equal treatment. ..
in fixed-term work but a major question for agency work is also who are
you allowed to compare these workers with.

Catelene Passchier, Confederal Secretary, European Trade

Union Congress, Brussels, 29 October 2006.

The open-ended relationship between a worker and an employer, in which the
worker normally works on the employer’s premises under direct supervision,
was central to the development of the SER. Through it, workers granted
employers their loyalty and willingness to retrain in exchange for stability
and regularity (i.e. predictable wages and deferred benefits). The exchange
was facilitated, on the one hand, by the firm-level identification of pre-specified
ports of entry, job ladders, on-the-job training, and clear and enforceable terms
and conditions of employment and, on the other hand, by protections against
unfair or arbitrary dismissal. Even at the height of the SER, there were limits to
the protective framework surrounding the open-ended employment relation-
ship: for example, in many OECD countries, there were exceptions permitting
employers to engage certain workers on finite bases (e.g. in fixed-term and
temporary agency work), both occupational groups, such as clerical workers,
and social groups, such as women and migrant workers (Parker 1994; Vosko
2000: chapter 3; Burgess and Connell, eds., 2004; Davidov 2004). As challenges
to the open-ended employment relationship grew in the 1980s, these excep-
tions revealed themselves to be as important to the management of the mar-
gins of the labour market as the limits laid down by employment protections.
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This chapter explores contemporary regulations addressing precarious-
ness in forms of employment diverging from the SER’s central pillar of
continuous employment. It begins by sketching the erosion of the open-
ended employment relationship in the post-1980 period, focusing on the
expansion of temporary employment in a selection of OECD countries,
placing an accent on its development in the EU 15, particularly the fixed-
term and temporary agency work varieties.

After reviewing EU employment policy framing its emergence, the
chapter analyses the EU Directive on Fixed-Term Work (1999). This direc-
tive extends certain protections and benefits identified with the SER
to workers lacking open-ended employment relationships whose situat-
ions otherwise resemble this norm, providing for equal treatment on
the basis of form of employment, broadly defined. However, it excludes
temporary agency workers, a notable omission given that temporary agen-
cy work, since it is characterized typically by the lack of both an open-
ended and a bilateral employment relationship, tends to be especially
precarious.

It nevertheless took years of negotiations, and the adoption of a Direc-
tive on Services in the Internal Market (2006) excluding services pro-
vided by temporary work agencies, for the Council of the EU to agree
on a Directive on Temporary Agency Work (2008). Furthermore, the direc-
tive adopted ultimately qualifies equal treatment, limiting it to basic
working and employment conditions (i.e. working time and pay) and
circumscribing it further by permitting national social partners and their
equivalents to conclude collective agreements that differ from this princi-
ple, so long as they respect the protection of temporary agency workers
overall.

EU-level regulation is not a complete regime governing temporary
employment, since it represents only one aspect of labour market regula-
tion shaping developments in member states. The EU 15 are also diverse,
characterized by different levels of fixed-term and temporary agency
work and distinct approaches to regulation due to their unique social,
economic, political, and legal histories. While recognizing this diversity,
an analysis of developments in the EU 15 vis-a-vis EU-level regulations
shows how SER-centrism in the regulation of temporary employment has
the capacity to moderate labour market insecurity associated with fixed-
term work while extending an inferior protective framework to temporary
agency work.’

127



Managing the Margins

The Erosion of the Open-Ended Employment Relationship

The open-ended employment relationship operated most effectively in
periods of employment growth, when product markets were character-
ized by high levels of demand. It reached its height in the decades
following World War II. At this juncture, two principal mechanisms
sustained the open-ended employment relationship: first, the terms of
the contract of employment between employee and employer, which
established work rules and benefits systems; and second, statutory em-
ployment protections attached to the employment relationship, con-
ceived as a status (and described in Chapter 2) arising from an unequal
relationship between employer and employee. Bolstered by workers’ col-
lective struggles and the institutionalization of collective bargaining, the
recognition of the power imbalance between workers and employers
cultivated a ‘floor of rights’, operating typically at a national and/or
sub-national level, independent of the terms of a given contract (Mtick-
enberger and Deakin 1989). Statutory protections establishing penalties
for unfair or arbitrary dismissal, often pegged to the duration of the
employment relationship, were integral to this floor in Western and
Northern Europe, as well as in Canada and Australia, in contrast to the
United States and, to a lesser extent, the United Kingdom.2 So, too, were
limits on fixed-term contracts and on temporary agency work regulated,
for example, through requirements for specific reasons to engage workers
on such bases.

The design of these protections varied by context but they all made ‘ad
hoc personnel decisions costly’ for firms (Bosch 2004: 620). In this way,
safeguards established for the open-ended employment relationship high-
light the interplay between the economic, psychological, and legal settle-
ments upholding the SER. Career pay systems, distributing profit-linked
wages and benefits across the employment phase of workers’ adult lives, and
making retirement mandatory, complemented protections against unjust
dismissal. Restrictions on the use of contracts of finite duration, together
with a form of work organization premised on vertically integrated produc-
tion, encouraged individuals ‘to pursue continuous employment, and in
the end to internalize this constraint as an intrinsic motivation’ (Miicken-
berger and Deakin 1989: 159).

The open-ended employment relationship nevertheless hinged on a set of
historically contingent circumstances. It reflected not only the balance of
gendered class relations in nation states, well-recognized in the scholarly
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literature on the dynamics of wage regulation under the SER (Clarke 1991;
Deakin 1998; Picchio 1998), but the ways in which this balance shaped and
was shaped by other elements of the post-World War II entente, especially
mass production and domestic consumption. Originating with the structural
changes in the global economy of the early 1970s, and intensified by the rise of
new technologies, the shift to tertiary employment, the decline of the full-
employment objective, and the attendant erosion of real wages, the late 20th
century saw the introduction of neoliberal policies pursuing ‘flexible’ employ-
ment relationships through the removal of ‘labour market rigidities’.® This so-
called era of deregulation (Standing 1997: 8) signalled a partial turning back of
postwar regulations: with ‘de-regulation’, as Miickenberger and Deakin (1989:
162) argue, ‘there is a distinct “recontractualization” of the employment
relationship and a return to the individual contract’. As a consequence, em-
ployment protections became more selective and more integrative (i.e. labour
force participation became more central to workers’ reproduction). It would be
misleading, however, to suggest that the de-regulation characterizing the
1980s and 1990s amounted to a withdrawal of state regulatory powers. Nor
were new measures aimed only at allowing employment relationships to
respond quickly (or ‘flexibly’). Many policies meant the continued influence
of ‘rigid’ regulations (e.g. those promoting governments’ active roles in train-
ing and education to assist in matching workers with employers’ skills require-
ments) (Standing 1997).

The main developments characterizing this era were the introduction of
firm-level practices encouraging ‘employability security’ (Kanter 1993), asso-
ciated with the re-emergence of human resource practices resembling welfare
capitalism but resting more heavily on worker consent than earlier control-
oriented variants (Jacoby 1997), and the reconfiguration and weakening of
employment protections. Employability security de-links employment secu-
rity from the pooled social risk made possible by the open-ended employ-
ment relationship. On the employer side, it calls for providing workers with
training opportunities as part of the employment relationship. However,
training is not perceived as a long-term investment in the productivity of a
given firm, but rather as meeting workers’ needs to continually market them-
selves (Stone 2004: 110-11). For workers, employability security promotes
the active pursuit of training and learning within and outside the confines of
a given job, on the assumption that there is no long-term job but rather many
episodic, short-term work opportunities (Sennett 1998: 22).

Complementing the ‘new’ emphasis on human capital investment was the
reconfiguration of employment protections entailing not only investments
in training but limitations on statutory protections against unfair dismissal.
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This meant, in the case of the United States, for example, minimizing the
significance of implied terms and, in the United Kingdom, constraining the
strict statutory test of continuity (Evans et al. 1985; Miickenberger and Dea-
kin 1989: 164; Stone 2004: 70). It also involved introducing regulations
legitimizing employment relationships of finite duration and other measures
that unhinge the open-ended employment relationship.

This twofold emphasis on employability security and the weakening
employment protections originating in the 1980s coincided with stagna-
tion in permanent (especially full-time) employment in some contexts in
Europe and North America, such as in West Germany (Bosch 2004: 621)
and Canada (Vosko 2006a: 11). In other contexts, most notably the United
States, it amounted to the weakening salience of permanency. One explicit
indication in the 1990s was the significant decline in job tenure among
men over 25 with a high school diploma or less; this decline reflected the
erosion of internal labour markets, especially in blue-collar sectors. Some
scholarship exploring trends in job tenure in Europe and North America
cautions against overstating the extent of the decline in long-term employ-
ment (see e.g. Auer and Cazes 2001; Doogan 2005). Equally critical, in
examining the American case, Stone (2004; see also Piore 2002) highlights
the limits of job tenure and job loss data itself. She (Stone 2004: 82-3) notes
that neither

address whether there has been a decline in implicit promises of long-term employ-
ment. Job tenure data is an ex post measure of how long a worker holds a particular
job. Job tenure data can tell us whether jobs today are in fact of shorter duration
than they were in the past, but they do not show whether a worker has an ex ante
expectation that his or her job will be long-term. What characterized internal labor
markets, from an employer’s point of view, was the expectation of long-term job
security...If the prevalence of employment relationships that embody such an
implicit understanding is declining, that fact might or might not show up in job
tenure data.

Long job tenure may mean access to the full range of available statutory
protections and social benefits, but it is not necessarily indicative of labour
market security. Furthermore, if employment-linked health care, pension,
and other benefits are not transferable to a worker’s new job, then workers
may also face powerful disincentives to change their employment situation
even if they face dimensions of labour market insecurity, such as low
income and a lack of control over the labour process (Stanford and Vosko
2004: 13).
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The deterioration of permanency evident in many national contexts
offers one lens through which to investigate challenges to the open-
ended employment relationship. The extent and character of employment
relationships of limited duration represents another. This second lens is
particularly promising in discerning both quantitative and qualitative as-
pects of continuity and change in labour markets once characterized by
extensive statutory employment protections.

In the post-1980 period, temporary employment grew in such contexts,
especially in the EU, leading the European Commission (2002a: 8) to report
that it had ‘become an important cog in the machinery of the European
labour market’ because it fostered ‘greater flexibility in job management’. In
the EU 15, temporary employment rose from approximately 6% to 11% of
total employment between 1983 and 2006, reaching particularly high levels
in Spain, France, Sweden, Portugal, Finland, and the Netherlands (Table 5. 1).4
Among the countries in this group, women held particularly large shares of
temporary employment and in 2006 they represented a majority of all tem-
porary workers in all of the EU 15 except Portugal and Germany.

Furthermore, countries where temporary employment became most
widespread exhibited greater differentials related to migrant status, leading
authors of a study commissioned by the European Foundation for the
Improvement of Living and Working Conditions to conclude that ‘the
increase in [such] flexible contracts is largely at the expense of migrants,
since the higher the prevalence of flexible contracts the stronger the disad-
vantage for this group’ (Ambrosini and Barone 2007: 33). In some cases,
these differentials also intersected with migrant workers’ country of origin.
This study found that in the Netherlands, for example, ‘migrants with a
non-western background are less likely to have an open-ended contract. ..
than Dutch natives...Conversely, the work careers of western non-
nationals more closely resemble those of nationals’ (33).

In the contemporary period, temporary employment is highly diverse in
the EU, varying by place of work, the exercise of administrative control, and
scheduling. It also has distinct social and legal meanings in different
countries, including within the EU 15. For example, in Spain, temporary
employment is associated with a particular legal form of contract designed
to ensure that rights reserved for permanent workers, especially those
related to dismissal, are not extended to temporary workers.> In contrast,
in the Netherlands, a significant share of temporary employment involves
work through temporary agencies; furthermore, in the late 1990s, in this
context temporary agency work came to be uniquely associated with sig-
nificant rights and entitlements channelled through agencies themselves.®
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Table 5.1. Temporary Employment as a Percentage of Total
Employment, Selected OECD Countries, 1983 and 2006

1983 2006 Change
EU 15 6 11 +5
Spain 15* 21 +6
France 3 20 +17
Sweden - 15 -
Portugal 13 14 +1
Finland - 14 -
Netherlands 5 13 +8
Germany 10 7 -3
Denmark - 6 -
Italy 4 8 +4
Belgium 4 7 +3
Greece 9 6 -3
Ireland 6 3 -3
Austria - 4 -
Luxembourg 3 5 +2
United Kingdom 5 5 0
Canada 5* 10 +5
Australia - 7 -
United States - 3* -

* Data drawn from a different year other than 1983 or 2006: Spain (1985);
Canada (1989); United States (2005).
- =no data available.

Within the category of temporary employment in the EU, fixed-term
work is particularly prominent. In the EU 15, it represented 8% of total
employment in 2006 (up from 3% in 19837). In countries where it was most
prevalent, women also had larger shares of fixed-term work than men.®
Additionally, although the basic hourly or monthly wages of fixed-term
workers differ very little from those engaged in open-ended contracts, with
the notable exceptions of Spain and Ireland, in countries where wage
payments are tightly linked to length of service, fixed-term workers earn
less than permanent workers (e.g. Belgium, Finland, France, and Greece)
(Scheele 2002). They also have limited access to social benefits and statutory
entitlements tied to the duration of employment.

Temporary agency work represented a much smaller percentage of total
employment than fixed-term work in most EU countries—approximately 2%
of total employment in the EU 15 in 2006. At the same time, with the gradual
removal of longstanding restrictions on its use, its incidence has grown. It also
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continues to be characterized by low wages and workers continue to encoun-
ter difficulties in securing protections requiring the identification of an em-
ployer. Unlike fixed-term work, however, there was no uniform pattern of sex
differentiation in temporary agency work in 2006.

SER-Centric Responses to Precariousness
in Temporary Employment in the EU

EU-level measures on temporary employment were initiated in the late
1970s with calls for action by the EU Council of Ministers to monitor
temporary employment and to ensure social protection for workers. They
took shape in three phases, culminating in the adoption of the first direc-
tive on this subject on fixed-term work.

European Employment Policy Framing Directives
on Fixed-Term and Temporary Agency Work

At the end of the 1970s, which marked the first phase, common employ-
ment policy was in its infancy. With only a Tripartite Standing Committee
on Employment Issues in place, holding merely an advisory role, there was
a dearth of institutional mechanisms that could facilitate its creation
(Goetschy 1999: 118). Directives on employment protection (e.g. those
on Collective Redundancies, 1975; Transfer of Enterprises, 1977; and Em-
ployee Protection in Cases of Insolvency, 1980), along with two on sex
equality (on Equal Pay, 1975; and Equal Treatment, 1976), were neverthe-
less among the first ‘hard’ law initiatives. Early discussions of the need for
substantive regulations on temporary employment thus occurred in a frag-
mented policy environment, but there was some recognition of the erosion
of the open-ended employment relationship and the risks of rising insecu-
rities for women workers in particular.

In 1982, the earliest concerted attempt at a directive on temporary em-
ployment took place at the instigation of the Commission. The directive
was to cover both triangular relationships involving temporary work agen-
cies and the bilateral relationship between an employer and an employee
engaged in a fixed-duration contract (CEU 1982a: 1). A draft of the directive
indicated that temporary employment could be used in instances of a
short-term reduction in the workforce or a rare and temporary increase in
production. Firms could only use fixed-term workers for these purposes or
to carry out a clearly specified ‘occasional task of a transient nature, where

133



Managing the Margins

work is of a “special nature”, or in connection with a “new activity of
uncertain duration”’ (CEU 1982b: Art. 15.1). It provided for a three-
month maximum for all assignments through temporary agencies and
permitted only one renewal, except under special circumstances (CEU
1982b: Art. 3.2). In instances of abuse, it prescribed deeming the contract
‘to be of indefinite duration’ (CEU 1982b: para. 15.3). However, this draft
did not pass because member states were unable to reach the unanimous
agreement required.

In the aftermath of this failure, institutional mechanisms fostering com-
mon employment policies slowly took shape. In this second phase, as
concerns mounted over ‘social dumping’,’ those opposing an exclusive
emphasis on a common market envisioned for 1992 under the Single
European Act (1986), led by the French under Francois Mitterand, pressed
for a Social Charter as a counterbalance. The resulting Community Charter
of the Fundamental Social Rights of Workers of 1989 covered freedom of
movement for workers, fair remuneration, adequate income supports out-
side employment, equal treatment for women and men, and the right to
strike. In tandem with the introduction of this Charter, in 1990 the Com-
mission introduced a new proposal for three separate Council directives on
‘atypical work’. Only one, on the safety and health of temporary workers,
covering fixed-term and temporary agency workers, passed in 1991 and
even then, only following reformulation. New institutional mechanisms
for adopting directives introduced under the Single European Act facilitated
its passage (Jeffery 1995),'° but this directive’s focus on only one form of
‘atypical work’ was, in retrospect, also critical. After its adoption, negotia-
tions on temporary employment proceeded separately from those on part-
time employment.

Efforts to regulate the working conditions of temporary workers paused
for nearly a decade in the 1990s, during which time there was a sea-change
in employment policy at the EU level. For example, an Agreement on Social
Policy, annexed to the Maastricht Treaty (1992), provided for the negotia-
tion of framework agreements, or pan-European collective agreements ne-
gotiated by the social partners, that could be transposed into EU directives
(EU 1992: Arts. 3 and 4).

Subsequent to Maastricht, in the third phase, the impetus for change in
common employment policy came from Jacques Delors’s White Paper on
‘Growth, Competitiveness, Employment: Challenges and Ways Forward
into the 21st Century, 1993’ and the Green Paper and subsequent White
Paper on Social Policy. The White Paper on ‘Growth, Competitiveness,
Employment’ set out a framework for putting EU social and employment
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policy, and especially the issue of job creation, on the supranational agen-
da. While Delors was concerned to meet the criteria for the monetary
union, the White Paper on ‘Growth, Competitiveness, Employment’ also
attempted to quell concerns that European integration was contributing to
rising unemployment by promoting ‘active’ employment policy bringing
features of Keynesianism, such as targeted spending on social protection,
together with neoliberal fiscal policies (EC 1993a: 16, 130). Instead of
recommending the tax measures necessary to secure the spending side of
this policy equation (Gray 2004: 66), however, the White Paper on ‘Growth,
Competitiveness, Employment’ advanced four independent targets: name-
ly, identifying changes taking place in the labour market, especially
concerning part-time and flexible work, to achieve a wider distribution of
jobs and income; improving access to the labour market, especially among
disadvantaged social groups through, for example, ‘promoting...equal op-
portunities between men and women’; raising the stock of human capital to
optimize community competitiveness; and accelerating the development
of new jobs and new activities, ‘particularly labour-intensive ones’ (EC
1993a: 130). Representing a ‘juggling act’ (Deacon 2001: 70) akin to the
White Paper on ‘Growth, Competitiveness, Employment’, the White Paper
on Social Policy supported each of these targets, and it prioritized the first by
casting flexible employment contracts as a measure of ‘adaptation’ and
minimizing the implications for employment protections and job quality.

In the mid-1990s, these targets contributed to the emergence of more
coordinated community employment policy or institutionally embedded
efforts to devise synchronized ‘soft’ supranational employment policy (EC
2002a). Developments reflecting this shift included the Council’s endorse-
ment of measures bearing the imprint of the White Paper on ‘Growth,
Competitiveness, Employment’ and a framework for monitoring progress
at the national level at a 1994 summit at Essen. They also included the
Extraordinary European Council Meeting on Employment in Luxembourg
in 1997, where the Council launched a coordinated strategy for national
employment policies in anticipation of the entry into force of the Amster-
dam Treaty in 1998, which included an Employment Chapter setting out
employment policy guidelines for the first time and laying the basis for the
European Employment Strategy (EES)''and subsequently the Open Meth-
od of Coordination (OMC), whose adoption, as some scholars would come
to argue, reduced pressure to secure harder EU-level measures (EU 1997:
Title VIII, Arts. 125-30).'2

That same year, after the adoption of the Directive on Part-Time Work
(1997), talks on fixed-term and temporary agency work were separated

135



Managing the Margins

when unions and employers could not agree to address them in one
package (Passchier, 29 October 2006; van den Burg, 21 February 2007).'*
Still, the following sentiment, expressed at the Cardiff Council in 1998,
shaped the tenor of both directives:

while strict EPL (employment protection legislation) should not be singled out as
causing the high European unemployment, adequate job-security provisions, com-
bining flexibility and security at work are important for increasing employment and
adjusting to important shocks. Further EPL reforms in countries with strict regula-
tions would reduce labour market segmentation ... (CEU 1998: 15)

The Directive on Fixed-Term Work, negotiated first, initially took the form
of a framework agreement between the social partners. The content of the
final product, a hard directive informed by soft supranational employment
policy, marked a shift away from limiting insecure jobs to minimizing
abusive uses of this form of temporary work. Following the Cardiff Council
as well, annual guidelines emanating from the EES increasingly cast equal
opportunity as a productive factor or, as Barnard and Deakin (1999: 371)
noted at the time, ‘as a means of raising the employment rate’, elevating the
risk that ‘the equality principle’ would ‘merely serve to buttress a policy
aimed at the creation of employment’. When a Directive on Fixed-Term
Work was adopted, there were signs that a form of temporary employment
common among women was becoming more generalized.

The EU Directive on Fixed-Term Work (1999)

The 1999 EU Directive on Fixed-Term Work is a response to challenges to
the notion of permanency associated with the SER, typified by the exis-
tence of an open-ended employment relationship. Placed on the EU agenda
partly in recognition of the fact that women predominated in fixed-term
work in the early stages of talks, it calls, on the one hand, for non-discrimi-
nation and, on the other hand, for limiting ‘abuses arising from the use of
successive fixed-term employment contracts or relationships’ (CEU 1999:
Annex, cl. 1, and General Considerations 9).

To advance these goals, it aims to extend various benefits and entitle-
ments associated with the SER to temporary workers; however, it does so for
only a subset of this group. The Directive on Fixed-Term Work applies to
fixed-term workers who have an employment contract or employment
relationship (CEU 1999: Annex, cl. 2.1). It includes within its purview
employees and their equivalents—for example, persons defined as ‘workers’
in the United Kingdom—engaged in bilateral employment relationships
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whose duration is determined by ‘objective conditions’ such as ‘reaching a
specific date, completing a specific task, or the occurrence of a specific
event’ (CEU 1999: Annex, cl. 3.1). The directive explicitly excludes fixed-
term workers placed at the disposition of a user firm by a temporary work
agency (CEU 1999: Annex, Preamble, para. 4). It also permits the exclusion
of other categories of workers in initial vocational training and apprentice-
ship schemes and engaged in employment under a public, or publicly
supported, training, integration, or vocational retraining programme
(CEU 1999: Annex, cl. 2.2). Prior to the adoption of the directive, a particu-
lar issue of debate was whether, in contexts where civil servants are gov-
erned by special statute, such as in France, its terms would cover contractual
workers ‘hired to fill the holes’ in the civil service, and viewed, by some, not
to be employees (Alberg, 29 October 2006). In implementing the directive,
some member states have included workers in the public service under
laws, policies, and/or collective agreements on fixed-term work, whereas
others have not (EC 2006d: 7). The terms of the directive thus only apply
with certainty to fixed-term workers in the private sector in situations that
deviate from the SER on the basis of the absence of an open-ended employ-
ment relationship.

For the fixed-term workers covered, the principle of non-discrimination
is applied through the notion of a ‘comparable permanent worker’. Resem-
bling the approach adopted in the ILO Convention on Part-Time Work
discussed in Chapter 4, this notion refers to ‘a worker with an employment
contract or relationship of indefinite duration’, ideally in the same estab-
lishment, engaged in the same or similar type of work/occupation (CEU
1999: Annex, cl. 3.2). Where there is no such worker in the same establish-
ment, comparison is still to take place but by reference to the applicable
collective agreement or, in the absence of such agreement, in accordance
with national law, collective agreements, or practice.'* In addition to nar-
rowing the horizon of comparison, the stated preference for comparison to
be worksite-based reinforces the centrality of control (i.e. direct supervision
by the employer on the employer’s premises) attached to the SER (ad-
dressed in Chapter 6). The directive also requires that due regard be given
to a variety of other conditions, suggesting that these may include ‘seniori-
ty and qualification/skills’; this qualifier makes such conditions bases for
rejecting a comparison between certain fixed-term and permanent workers
engaged in the same work (CEU 1999: Annex, cl. 3.2)."°

Under the directive, the principle of non-discrimination is to apply to
‘employment conditions’, a notion whose meaning has been contentious.
There is agreement that this notion covers health and safety and working
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time but not statutory social security and there is debate, particularly in the
United Kingdom and Ireland, about whether it covers pay and, if so, to
what extent (i.e. the aspects of pay that it encompasses). At the same time,
according to a representative of the Commission, it is acknowledged that ‘a
lot of regulation, not the least on working time, has indirect effects on
pay . ..and that it is a very artificial distinction to say that we can regulate
working time but not regulate pay’ (Berthiaume, 29 October 2006). In
practice, therefore, legislation adopted by most member states interprets
‘employment conditions’ broadly, an understanding buoyed by the direc-
tive’s emphasis on non-discrimination. As one expert observed:

[it] is a separate issue when you have a non-discrimination provision because this is
not really regulating the level of pay. [Rather,] you have a standard of comparison
which is set by the free market forces, which is the amount which is paid to the
permanent workers. Then, it [the directive] says, if you have decided on this amount
for the permanent workers, you should pay at least the same amount to the fixed-
term workers. (Alberg, 29 October 2006)

Under the directive, non-discrimination means that fixed-term workers
shall not be treated less favourably than comparable permanent workers
unless differential treatment is justified on ‘objective grounds’ (CEU 1999:
Annex, cl. 4.1). While the precise definition of non-discrimination is left to
member states, this qualification makes possible the exclusion of some
fixed-term workers from the employment conditions otherwise falling
within the terms of the directive. Since the prohibited discrimination
must be linked explicitly to the existence of a fixed-term contract, it also
fails to encompass indirect discrimination. This distinguishes the directive,
as well as its EU counterpart on part-time work, from other community-
level legislation. In the other legislation, as another representative of the
Commission observed, if there is a ‘practical effect’ of, for example, ‘dis-
criminat[ion] against women, even if it is not specifically on that particular
ground that you introduce a certain measure...you will be caught by the
requirement to justify it’ (Alberg, 29 October 2006). Furthermore, pro rata
temporis is used to apply this principle: proportional entitlements are the
means of attaining ‘equivalent conditions’, although the modifier ‘where
appropriate’ qualifies even this already limited principle (CEU 1999:
Annex, cl. 4.2).'¢

The directive’s provisions on the prevention of abuse focus on the use of
successive fixed-term contracts. They require member states to establish
‘objective reasons’ that would justify the renewal of fixed-term contracts,
the maximum total duration of successive fixed-term contracts, and/or the
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number of renewals. At the same time, member states are to establish the
conditions under which such contracts are to be regarded as successive and
which are to be deemed of indefinite duration (CEU 1999: Annex, cl. 5.2a
and b). In response, member states have taken a variety of approaches,
including distinguishing between the renewal and the succession of fixed-
term contracts, and applying different rules for these situations.'” The
requirement that where there is ‘abuse’, member states ‘determine under
what conditions fixed-term employment contracts or relationships shall be
deemed to be contracts or relationships of indefinite duration’ (CEU 1999:
cl. 5) is typically interpreted loosely as an aspiration for conversion, al-
though it has been upheld by rulings of the European Court of Justice (ECJ)
addressing the public sector (Cases C-53/04 and C-180/04, see also C-212/
04, emphasis added), where the ECJ has said that the directive:

must be interpreted as not in principle precluding national legislation which, where
there is abuse arising from the use of successive fixed-term employment contracts or
relationships by a public-sector employer, precludes their being converted into contracts
of indeterminate duration, even though such conversion is provided for in respect of
employment contracts and relationships with a public-sector employer, where that
legislation includes another effective measure to prevent and, where relevant, punish the
abuse of successive fixed-term contracts by a public-sectorc employer.

The implementation process thus reflects the increasing influence of soft
community employment policies in making harder EU regulations on
temporary work less prescriptive than those adopted in the past (Jeffery
1998; Schéomann et al. 2003: 81).

Of course, states may introduce or maintain more extensive protections
through laws or collective agreements. The directive’s terms are not to
‘constitute valid grounds for reducing the general level of protection af-
forded to workers’ and it is to be ‘without prejudice’ to ‘in particular,
Community provisos concerning equal treatment or opportunities for
men and women’ (CEU 1999: Annex, cls. 8.1-8.3). Still, as others have
argued, they are permissive of this form of employment (Murray 1999b;
see also Schomann et al. 2003). The directive’s emphasis on promoting
non-discrimination and preventing abuse only moderates the high level
of uncertainty characterizing fixed-term work and the consequent insecu-
rities. As one official with the ETUC involved in its negotiation stressed,
‘the fact [is] that the job finishes. A fixed-term job is a fixed-term job is a
fixed-term job’ (Passchier, 29 October 2006).

Persistently high levels of fixed-term work across the EU amplify such
uncertainties. In 2004, the year by which the 15 states comprising the EU at
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the time of its adoption had to implement its terms, the average EU share of
fixed-term work (including temporary agency work)'® was 9.1% of total
employment, although the proportion of fixed-term work varied by coun-
try. In this period, according to the Commission’s follow-up report, fixed-
term work remained heavily concentrated among young people, standing
at nearly 22% of total employment among workers aged 15-24 in 2004. It
also remained common among workers with low levels of education and in
the primary and especially construction sectors. However, in following up
on its implementation, the Commission (2006d: 2) reported that while
‘there is a slightly higher incidence of fixed-term contracts among
women, the gender dimension of fixed-term work is weak'’.

For the Commission (EC 2006d: 2), the growing prevalence of this type
of temporary employment in the EU, as well as the approaching equal
shares of men and women engaged in it, was a desirable trend contribut-
ing to ‘making labour markets more flexible’. Yet it also acknowledged
risks, particularly the risk of ‘excessive career instability in the early life
of young adults’, which ‘can be associated at a macro level with the
lowering of consumption propensity and of the fertility rate’ (2). This
acknowledgment flowed from its finding that while a third of those in
fixed-term work find stable jobs after one year, 16% are still in the same
situation after six years and fully 20% had moved out of employment
altogether (EC 2006d: 2). The Commission reported further that while
the EU 15 had implemented most of the terms of the directive, several
problems remained. Notably, many member states failed to implement
the concept of the ‘comparable permanent worker’ (EC 2006d: 38). It
found fault particularly with Spain, Italy, France, Luxembourg, the Neth-
erlands, Austria, and Portugal for neglecting to provide guidelines for
comparison where there is no comparable permanent worker in the
same establishment. Familiarly, this weakness in member states’ legisla-
tion affects those fixed-term workers covered by the directive but whose
situations are most difficult to evaluate against a singular baseline—a
challenge amplified in the case of temporary agency work as the ensuing
discussion shall show.'?

Regulating Temporary Agency Work in the EU 15
Like their counterparts in fixed-term work, temporary agency workers have

limited access to social benefits and statutory entitlements linked to the
duration of an employment relationship, since their paid working lives are
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often punctuated by multiple periods of unemployment. At the same time,
the dimensions of labour market insecurity that temporary agency workers
experience relate to both the short duration of employment compared to
permanent workers and the triangular character of the employment rela-
tionship (i.e. between the agency, the client firm, and the worker), through
which the agency takes on employment-related responsibilities such as
hiring and dismissal, as well as administrative responsibilities related to
pay and benefits (Vosko 2000: 134).

In accordance with the principle that ‘labour is not a commodity’, many
national governments in Europe and elsewhere largely eliminated triangular
employment relationships by prohibiting certain types of private employment
agencies, starting in the second quarter of the 20th century. Consistent with
the ILO Convention on Private Employment Agencies (1933) discussed in
Chapter 2, temporary work agencies were prohibited in most sectors in a
majority of European countries until the 1970s, partly in an attempt to institu-
tionalize the open-ended employment relationship (Vosko 1997 and 2000;
Clauwaert 2000). The principal exceptions were in occupations common
among women, such as clerical work, for example in Sweden (ILO 1966:
391-6). However, exceptions became more widespread in the last quarter of
the 20th century with the legitimization of temporary work agencies at the
national and international levels, alongside the preservation of worker protec-
tion. Simultaneously, concern over the regulation of temporary agency work
grew at the EU level.

National Regulations in the EU 15, Mid-1970s—Early 2000s*°

The EU 15 opened possibilities for the expansion of temporary agency work
in two phases.?! In the first phase, beginning in the late 1960s, several
countries introduced licensing and registry systems for temporary work
agencies: first, the Netherlands (1965) (Jacobs 1999, 2005; Dunnewijk
2001; Zaal 2005) and then Denmark (1968) (Eklund 2002). Shortly thereaf-
ter, Ireland (1971), Germany (1972), France (1972), and the United King-
dom (1973) followed suit, developing distinct systems of regulation that
also involved licensing (Ireland and the United Kingdom), rules governing
the nature and duration of temporary agency work, and the contractual
relationships required, as well as reasons for its use (Germany and France)
(Vosko 1997; Weiss 1999; Michon 2005; Arrowsmith 2006: 14-15).
During the second phase, from the late 1980s, countries such as Austria
(1988) and Portugal (1989) introduced regulations governing the nature
of the employment contract in temporary agency work; Portugal also
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intervened directly in the wages and working conditions of temporary
workers and Belgium (1987/2000), which had modelled its postwar regu-
latory architecture on the ILO Convention on Fee-Charging Employment
Agencies, Revised (1949), relaxed restrictions by providing for the tempo-
rary posting of workers (Arrowsmith 2006: 16-17; see also Vosko 1997).
Subsequently, Sweden (1993) and Luxembourg (1994) loosened restrictions
on the provision of temporary agency workers, although in these contexts
collective agreements governed regulation in practice (Berg 2005; see also
Vosko 1997; Arrowsmith 2006: 17). So, too, did Spain (1993), Italy (1997/
2003), Finland (2001), and Greece (2001) (Albarracin 2004; see also Arrow-
smith 2006: 17).

In both phases, national regulations had the effect of legitimizing tem-
porary agency work. However, the form of regulations varied, depending
on the legal status of temporary agency work—specifically who is the
employer (user or agency) and, if employment-related responsibilities are
divided, which responsibilities rest with the respective parties (Vosko 1997;
Davidov 2004 and 2005; Arrowsmith 2006). By the late 1990s, following
the adoption of the ILO Convention on Private Employment Agencies
(1997) directed at this end, most of the EU 15 were defining temporary
agency workers as employees of the temporary agency who work under the
supervision of the user firm; the chief exceptions were the United King-
dom, where temporary agency workers fell into a grey zone,** and Ireland,
which deemed them to be the employees of the user (under the Unfair
Dismissals (Amendment) Act 1993).2% In a majority of countries, temporary
agency workers were hired for the duration of a given assignment or
posting. However, there were some exceptions: in Sweden, they were re-
garded as having open-ended employment relationships (Nystrom 1999;
Berg 2005) and, in Germany, it was common to hire workers on this basis
(Weinkopf 2006). Finally, in Denmark, Greece, and Finland, temporary
agency workers were engaged on fixed-term contracts (Arrowsmith 2006:
19).24

Most of the EU 15 continued to operate licensing schemes for temporary
work agencies in the early 2000s. Some also continued to maintain restric-
tions on temporary agency work, which usually supplemented protections
such as the prohibition of direct fee-charging and the requirement that the
worker agree to be placed on assignment, as well as prohibitions on no-
hiring clauses (i.e. preventing the user from hiring the worker directly and/
or on a permanent basis) (Vosko 1997; Clauwaert 2000; Davidov 2005;
Arrowsmith 2006). The restrictions took three general forms. First, many
established rules governing sectors and occupations in which temporary
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agency work is permissible. Second, some retained measures limiting the
maximum duration of a given assignment and/or successive assignments,
although such limitations waned in the late 1990s and early 2000s in some
countries, such as in Germany (Weinkopf 2006). Third, consistent with the
failed proposals for the earliest directive addressing temporary agency work
in 1982, some countries identified reasons and circumstances under which
user firms could resort to temporary agency workers, limiting their use to
unexpected and finite increases in workloads, and in most cases prohibiting
their use as replacement workers.

By 2000, many of the EU 15 (the United Kingdom and Ireland being the
chief exceptions) were also providing for equal treatment to temporary
agency workers, especially in the areas of pay and occupational benefits,
although accessing the latter was difficult because many state-provided and
employer-sponsored benefits remained tied to the duration of a given
employment relationship. In some contexts, such as in Germany and the
Netherlands, provisions for equal treatment only came to apply after a
given time period (e.g. six weeks), whereas in others, such as in France,
‘parity of pay’ applied from the outset (Michon 2005: pt. 5). French regula-
tion also provided for precarity pay, a premium for uncertainty (akin to
casual loadings in Australia, described in Chapter 4), paid at the end of the
assignment and amounting to 10% of the total gross pay.

In most cases where equal treatment came to apply, the baseline for
comparison was the equivalent permanent worker in the user firm, al-
though there were occasionally provisions for comparison by sectoral col-
lective agreement (e.g. in Spain) (Albarracin 2005). In still other cases, such
as Finland, fixed-term workers served as comparators (Kuusisto 2005; on
Denmark and Greece, see also Arrowsmith 2006). This variation in the form
and effectiveness of measures fostering equal treatment reflected the differ-
ent approaches to temporary agency work throughout the EU, ultimately
affecting coordinated community action. Yet regardless of the approach
adopted, by the early 2000s, temporary agency work had secured legitimacy
across the EU 15.

Contemporary Dynamics of Temporary Agency Work in the EU 15

In 2006, the first year for which standardized data are available, temporary
agency work accounted for between 0.2% and 3.4% of total employment in
the EU 15. As Table 5.2 shows, Spain had the highest percentage (at 3.4%)
followed by the Netherlands (at 3.0%). According to data from the EU
Labour Force Survey (LFS) (which is likely to underestimate the number of
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Table 5.2. Temporary Agency Work in the EU 15, 2006*

Number of % of Total % of Total Temporary
Workers Employment Employment
EU 15 2,628,570 1.5 12.5
Spain 676,800 3.4 13.2
Netherlands 240,800 3.0 21.6
France 599,620 2.2 10.8
Germany 595,300 1.6 22.5
Belgium 64,938 1.5 21.9
Ireland* 30,000 1.5 46.1
Austria 55,737 1.4 28.0
Denmark 36,650 1.3 19.4
Finland** 30,000 1.2 8.3
Portugal*** 45,000 0.9 6.0
Sweden 34,854 0.8 5.0
UK 144,600 0.5 11.0
Luxembourg 626 0.3 7.6
Italy 65,870 0.3 3.8
Greece 7,775 0.2 2.7

Notes:

~Numbers of temporary agency workers reported in this table are estimates drawn from the EU
LFS 2006, except for countries noted below. EU LFS estimates of the number of temporary agency
workers should be interpreted with caution. In many cases (e.g., the UK), they likely underestimate
the size of this workforce. Appendix D provides further details about the challenges of estimating
the number of temporary agency workers, sources used, and alternative estimates, where avail-
able.

*In column 1, the number for Ireland refers to full-time equivalents, the only estimates available.
Calculations in columns two and three use these counts.

**In column 1, the number of workers reported for Finland refers to 2004. Calculations in columns
two and three use these counts.

***In column 1, the number of workers reported for Portugal refers to 2004 and to full-time
equivalents, the only estimates available. Calculations in columns two and three use these counts.

temporary agency workers—see notes in Appendix D), such percentages
translated into over 2.6 million temporary agency workers in the EU 15.
There is considerable variation in the duration of the average placement
through a temporary work agency within and across member states. In one
group of countries, assignments tend to be of short duration; for example,
in France, the average assignment was 9.5 days in 2005 and, in Luxem-
bourg, it lasted approximately a month. In another group, there is greater
dispersion in assignment length. For example, in Ireland, one-fifth last less
than a month, but the same proportion last more than five months and
similar patterns characterize temporary agency work in Belgium. For a third
set of countries, a significant number of assignments are of longer duration,
such as in the Netherlands, where the typical assignment is five months; in
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the United Kingdom, where one-fifth are between six months and a year;
and, in Austria, where nearly half of all placements in white-collar work last
more than a year (Arrowsmith 2006: 9-10; see also Clauwaert 2000; Jacobs
2005; Michon 2005; Winchester 2005; Zaal 2005; Weinkopf 2006).

In terms of the industrial distribution of temporary agency work, in some
countries (e.g. Austria, France, the Netherlands, and Portugal) it is most
common in manufacturing and in others (e.g. Spain and in Sweden) it is
most common in services, whereas in the remainder it is more varied. Except
in a few Nordic countries and the United Kingdom, temporary agency work
is uncommon in the public sector (unlike fixed-term work), reflecting the
high proportion of temporary agency workers assigned to occupations with
low levels of socially recognized skills (Arrowsmith 2006: 7-8).

Temporary agency work tends to be precarious in many of the EU 15,
even more so than fixed-term work, a chief exception being the Nether-
lands. Temporary agency workers have lower average wages than workers in
other forms of employment,® a product partly of the mark-up (the differ-
ence between the rates clients pay agencies for their services and workers’
wages), and they are particularly disadvantaged in countries where seniori-
ty is not included in the wage structure of agencies. They are more com-
monly engaged in ‘unsocial’ work arrangements than their permanent
counterparts, such as shift, evening, and night work.?® They encounter
difficulties in securing protections—such as wages in the case of insolvency
or default on the part of the agency, as well as occupational health and
safety measures—due to the need to identify a single employer in most
labour laws, regulations, and policies. The nature of their employment
relationship also hampers temporary agency workers’ ability to organize
and bargain collectively and to secure effective protection (see for example
Vosko 1997; Smith-Vidal 1999; Davidov 2005; Forde and Slater 2005). It is
therefore not surprising that in 2006, 72% of temporary agency workers in
the EU 15 reported engaging in this form of employment because they were
unable to find permanent positions (10% more than temporary workers as
a whole).

Temporary agency work came to be increasingly characterized by a gen-
der balance at the turn of the 21st century across the EU 15, although there
was considerable variation by country, mostly reflecting industrial distribu-
tions.?” Still, even though men’s and women'’s shares of temporary agency
work approached parity, it remained gendered. For example, in 2006, 28%
of all women temporary agency workers in the EU 15 engaged in this type
of temporary employment for periods exceeding seven months (as opposed
to 20% of their male counterparts). A slightly higher percentage of women
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than men (73% compared to 70%) also performed temporary agency work
because they had no other alternative.

Considering their shares of permanent as well as temporary employment
as a whole, participation by ‘non-national citizens'?® in temporary agency
work is significant. In 2006, 11% of all temporary agency workers in the EU
15 were non-national citizens of the countries in which they were em-
ployed, as opposed to 5% of permanent workers and 7% of all temporary
workers. Non-national citizens’ overrepresentation in temporary agency
work is quite marked in Austria, Belgium, Spain, and France. However,
the figures are most dramatic in the United Kingdom, where they make
up 25% of temporary agency workers, compared to 14% of temporary
workers as a whole and 5% of permanent workers. This figure represents
fully five times non-national citizens’ percentage of the employed popula-
tion in the United Kingdom. Studies illustrate further that (im)migrants
from non-Western backgrounds are comparatively overrepresented in tem-
porary agency work. According to Ambrosini and Barone (2007: 33), in
Sweden, for example, it is common for immigrants from Africa and South
America to work for temporary work agencies and, in the Netherlands,
temporary agency work is more prevalent among ‘migrants with non-
Western backgrounds’ than Dutch natives and non-citizens from other
EU or Western countries.

Although the data available preclude detailed analyses of the situation of
non-citizen workers engaged in temporary agency work, agencies have
been challenged over their treatment of migrant workers, particularly in
Finland, the Netherlands, the United Kingdom, and Portugal (Zaal 2005;
Arrowsmith 2006: 20; TUC 2007a). Such criticism has prompted calls to
tighten licensing and enforcement mechanisms. In the Netherlands, for
example, the labour inspectorate investigated so-called illegal practices in
the early 2000s and reported that ‘a quarter of agencies provided illegal [i.e.,
undocumented] workers’, a term used by the government to encompass
both EU citizens without work permits and workers from outside the EU
who lack work permits (Zaal 2005: pt. 8). In 2004, these findings led the
Dutch cabinet to propose reintroducing a licensing system, including a
requirement for a £75,000 bond, although it failed to pass.>’ The United
Kingdom introduced the Gangmasters (Licensing) Act in 2004 in response
to similar concerns, and more immediately a work-related accident in
Lancashire’s Morecambe Bay that killed 18 migrant cocklers from
China.?® This Act makes mandatory ‘licensing of activities involving the
supply or use of workers in connection with agricultural work, the
gathering of wild creatures or wild plants, the harvesting of fish from fish
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farms, and certain processing and packaging; and for connected purposes’
(UK 2004: chapter 11, para. 1).

EU-Level Attempts at Regulating Temporary
Agency Work, 2000-2008

After the adoption of the Directive on Fixed-Term Work in 1999, formally
excluding temporary agency workers from its scope, negotiations on tem-
porary agency work took shape. The earliest negotiations took place be-
tween UNICE and ETUC from May 2000 to May 2001, but these talks broke
off due to insurmountable differences over questions of equal treatment. In
retrospect, the Commission (2002a: 9) stated that ‘the real bone of conten-
tion is the concept of the “comparable worker”’. According to a negotiator
for ETUC, ‘because the agency worker is made available to a user enterprise
to provide for labour, trade unions everywhere have always taken the same
position . .. equal treatment with the worker in the user enterprise’ (Passch-
ier, 29 October 2006). Yet the UNICE (2002: 1) objected to introducing a
comparison with a worker of the user company on the ground that:

Temporary agency work has the unique feature of implying a triangular relationship
involving a temporary worker, an agency (who is the employer of that worker), and a
user company (where that worker is sent on assignment). Non-discrimination can
therefore be established, in comparison either with a worker of the user company, or
with a temporary worker employed by the same agency.

The ETUC insisted on the former option and the UNICE on the latter.
However, their disagreement did not translate to the positions of the EU-
level representatives of temporary agency workers and businesses. Rather, the
UNIEUROPA, the EU-level union representing temporary agency workers,
and the EUROCIETT, the EU-level industry association representing tempo-
rary help agency businesses, in 2001 issued a joint declaration of common
objectives, affirming their commitment to ‘establish the principle of equal
treatment, both in terms of the relationship between the agency and the
worker and the relationship between the worker and the user company’
(EUROCIETT and UNIEUROPA 2001: 1). For the EUROCIETT, according to
one of its representatives, the idea was ‘that there should be a kind of equal
treatment principle between agency workers and permanent workers in a
company and, at the same time, that our industry should. .. have the possi-
bility to develop itself within the EU’ (Pennel, 29 October 2006). In exchange
for legitimizing temporary agency work, the UNIEUROPA sought minimum
conditions.®!
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At the sector level, the ETUC backed the UNIEUROPA'’s position. Yet the
UNICE withheld its support for the EUROCIETT’s position on equal treat-
ment because of disagreement, inherent in temporary agency work, over
splitting the ‘invisible fee’ (i.e. the mark-up between what agency workers
are paid and costs charged to the user company) (Parker 1994; Vosko 2000;
Gonos and Freeman 2005). As an official with the EUROCIETT reflected:

sometimes ... we say we have some kind of conflict of interest [with client firms]
because, of course, for us, we do consider that it should be the user company who
will take over the charges for the equal treatment and, of course, the UNICE and the
business community was not in favour of [including] this equal treatment provision
[in the directive]. (Pennel, 29 October 2006)

The initial negotiations thus failed because of intra-industry disagreement
between the UNICE and the EUROCIETT.

Starting in summer 2001, the Commission undertook to craft a directive
building on the momentum of the UNIEUROPA-EUROCIETT joint declara-
tion. For the Commission, a directive on temporary agency work was
required to address the movement (or internal migration) of workers within
the EU and the related need to advance the aims initiated by the Posted
Workers Directive (1996), which obliges temporary work agencies that wish
to post their workers in user companies in another member state to apply
the minimum statutory rights in force in the host country. Accordingly, it
noted that the proposal for a directive ‘can be seen as an extension of
arrangements already in force for transnational posting of temporary work-
ers. In a proper internal market, it is only logical for the rules for posting
temporary workers to be aligned with each other, irrespective of whether a
posting is national or transnational’ (EC 2002a: 10).

A directive was also essential to fulfilling the terms of the ILO Conven-
tion on Private Employment Agencies (1997) (EC 2002a: 10) as well as of
the Treaty Establishing the European Community itself, which called for
action on the basis of its commitment to improving working conditions
(Art. 136); according to the Commission (2002a: 10, 11), this commitment
required the extension of ‘the principle of non-discrimination between
temporary [agency] workers and comparable workers in user undertakings’
at the community level to supplement existing community law that ‘al-
ready lay[s] down the principle of non-discrimination as regards non-stan-
dard employment relationships’.

The resulting draft directive of 2002 called for non-discrimination in
basic working and employment conditions between a temporary agency
worker and a comparable worker, defining the latter as ‘a worker in the user
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undertaking in an identical or similar job’ (EC 2002a: 12). To address the
emerging concerns of member states, such as Germany, which objected to
extending the principle of non-discrimination to temporary agency work-
ers with open-ended contracts, as well as to resolve the impasse between
the UNICE and the ETUC, it provided for the waiving of this principle
under several circumstances: where workers are paid between postings,
for ‘objective reasons’, by collective agreement as long as an ‘adequate’
level of protection is ensured,® and for assignments of fewer than six
weeks (EC 2002a: 12). These were the core elements of the Commission’s
self-described ‘flexible response’ to the disagreement over equal treatment
upon which prior negotiations had foundered (EC 2002a: 13).

The ETUC criticized the Commission’s draft harshly for introducing a
qualifying period and excluding permanent agency workers; at the same
time, unions recognized the challenges of discussing this issue among
15 member states, including seven or eight without extensive restrictions
on temporary agency work (Passchier, 29 October 2006). For the EURO-
CIETT, the draft was acceptable, but for the UNICE the qualifying period
was too short. It called for six months and the government of the United
Kingdom called for 12 (Pennel, 29 October 2006; van den Burg, 19 February
2007). All of these concerns were secondary to equal treatment, however,
which remained the fault line in the negotiations.

In response to the Commission’s draft, as well as an opinion by the EU
Economic and Social Committee (EESC 2002), the EU Parliament proposed
amendments aimed at forging a consensus, focusing on narrowing the
parameters of the directive and the application of the principle of non-
discrimination. On the one hand, it sought to define temporary agency
work on the basis of postings of limited duration rather than the absence of
an open-ended employment relationship (EC 2002b: Amendment 23). On
the other hand, Parliament recommended deleting reference to ‘compara-
ble worker’ and introducing, in its place, the notion of a worker ‘recruited
directly by that enterprise to occupy the same job’ (EC 2002b: Amendments
15, 87, Art. 5.1). To appease certain member states as well as the UNICE, it
also proposed limiting non-discrimination to pay and working time and
providing for restrictions on temporary agency work only for reasons of
health and safety at work, the smooth functioning of the labour market,
and protections against abuse (EC 2002b: Amendments 34 and 35).

The redrafted text was approved in second reading. However, in June
2003 a blocking minority of Denmark, Germany, the United Kingdom, and
Ireland prevented its adoption by the Council, placing community action
in the form of a directive officially on hold. The main objections were the
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length of the derogation period and the inclusion of an explicit reference to
pay—and they emanated principally from the United Kingdom and Ire-
land,** shaped, in the case of the former, by strong opposition from the
national temporary agency industry (Green 2008).

It would be five years before this logjam would be broken. In the mean-
time, precipitating an eventual agreement, and significant on its own
terms, a Directive on Services in the Internal Market (2006) (‘Services
Directive’) was adopted, formally establishing an internal market for the
provision of services in the EU, completing the creation of a market in
which persons, goods, capital, and services circulate freely. Covering busi-
ness-to-business services, services provided both to businesses and consu-
mers, and consumer services, the Services Directive requires member states
to respect the rights of the services provider to provide services in a member
state other than that in which they are established, that is, to ‘ensure free
access to and free exercise of service activity within its territory’ (CEU
2006a: Art. 16. 1). No restrictions are to be imposed by member states unless
access to or exercise of a service activity fails to respect principles of non-
discrimination, necessity, or proportionality (CEU 2006a: Art. 16.1a—c).

Under the directive, member states are to continue to apply their own
rules regarding work and employment conditions and social security in
conformity with community practices (CEU 2006a: Preamble, para. 14). In
the lead-up to its passage, in 2004-2005, however, a tension surfaced
between the regulation of labour and employment conditions, on the one
hand, and service provision, on the other hand. At a community level, the
‘country of destination principle’ guides employment policy—the notion
that non-national workers working in a given country should receive the
same protections as nationals working in that jurisdiction. In contrast, the
‘freedom to provide services’ under the Services Directive requires states to
allow non-national businesses to establish themselves in their territories
and to provide the same conditions for service provision as those received
by national providers.

In negotiations towards this directive, initial proposals were for a ‘coun-
try of origin principle’ for the provision of services—that is, that ‘[service]
providers [be] subject only to the national provisions of their Member State
of origin’ (EC 2004b: Art. 16.1). Yet member states, especially those belong-
ing to the EU 15, as well as trade unions and public interest groups, raised
concerns about the proposed country of origin principle. They feared that it
would lead to social dumping (Broughton 2004; Social Platform 2005;
Fichtner 2006) and devoted particular attention to its potential effects on
posted workers and temporary agency workers. Recall that the Posted
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Workers Directive requires that employees (and their equivalents) who are
posted by their employer to work in an EU member state other than that in
which they are normally employed receive, at a minimum, the labour
protections applicable in the host state (CEU 1996: Art. 3). Trade unions
were concerned that the proposed country of origin principle would trans-
form this provision into ‘maximum protection as opposed to a minimum
floor of rights’ with potentially severe consequences for EU migrants (Rep-
resentative of UK TUC, 23 November 2006; TUC 2006: 4). They also feared
that the Services Directive would weaken the enforcement of the Posted
Workers Directive since, as originally drafted, it prohibited the member
state to which the worker is posted from ‘imposing any conditions on the
company posting the worker to hold and keep employment records or
documents in its territory or to register with its authorities’ (TUC
2006: 4). Additionally, the ETUC (2004: 6) argued that, if the Services
Directive only ‘provide[d] for simplistic derogation of the Posting
Directive. .., while allowing for a free choice of law in all other cases, the
effects would—again—be unacceptable’. Such concerns contributed to the
exclusion of matters covered under the Posted Workers Directive from the
Services Directive (CEU 2006a: para. 86).>* They also shifted the emphasis
of the Services Directive away from the country of origin principle to
‘removing unjustified barriers faced by service providers’ or ‘freedom’ to
provide services, to be achieved through the reduction of barriers to cross-
border trade, provision, and direct investment in services (TUC 2006: 9;
CEU 2006a and 2006b).>°

Prior to the adoption of the Services Directive, unions also called for
excluding temporary agency work from its scope to prevent deregulation.
The UNIEUROPA argued that ‘if Member States apply systems of licensing
etc. to their national service providers but not to foreign ones, this would
create unfair competition between national and non-national operators’
(Ségol 2004: 1). Once the shift from the country of origin principle seemed
imminent, unions began to argue that even a watered-down free provision
of services, if applied to temporary work agencies, would ‘make control of
the employment conditions of posted-temporary workers near impossible’
(Ségol 2004: 2). To contextualize this objection, they characterized tempo-
rary agencies as ‘service providers [that] sell workers to their clients’ (Ségol
2004: 1). The EUROCIETT interpreted such concerns as reflecting unions’
‘political agenda. . . to have us excluded in order to revive discussion on the
agency work directive’ (Pennel, 29 October 2006), an interpretation whose
accuracy was confirmed by officials in the trade union movement (Passch-
ier, 29 October 2006; Warneck, 29 November 2006).
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Unions'’ strategy of using the exclusion of services provided by temporary
work agencies from the Services Directive to revive negotiations towards a
directive on temporary agency work proved successful when, in spring
2008, British unions and employers arrived at a joint declaration, supported
by the government, resolving several issues behind the United Kingdom'’s
previous objections. They agreed to extend equal treatment to temporary
agency workers after 12 weeks in a given job (i.e. on an assignment), and
they concurred that equal treatment would mean ‘at least the basic working
and employment conditions that would apply to the workers concerned if
they had been recruited directly by that undertaking to occupy the same
job’ (UK Government et al. 2008: (b), emphasis added). Basic working and
employment conditions included pay and working time but excluded
occupational social security schemes. Furthermore, their declaration
provided for the possibility of comparing temporary agency workers to
workers in a variety of forms of employment. In supporting this joint
declaration, the United Kingdom government indicated that it would
move quickly to seek an agreement on these terms with its European
partners on a directive on temporary agency work. Shortly thereafter, and
after the EUROCIETT and UNIEUROPA issued a more extensive ‘Joint
Declaration on the Directive on working conditions for temporary agency
workers’, the Council reached an agreement on the Directive on Temporary
Agency Work (2008), as part of an overall package which also included a
revised Working Time Directive (CEU 2008a: 12).

The Directive on Temporary Agency Work (2008)

Accepted by Council and the European Parliament in Fall 2008, the Direc-
tive on Temporary Agency Work pertains to a form of temporary employ-
ment defined typically by a lack of permanency, where an agency posts the
worker at the worksite of a client firm.

The directive aims explicitly to protect temporary agency workers against
abuse by affirming the employment relationship as a basis for labour
protection. It sets out conditions for the free operation of temporary work
agencies and, in so doing, constructs an employment relationship between
a worker and an agency (CEU 2008b: Arts. 1 and 2). Yet it advances a
protective framework inferior to the Directive on Fixed-Term Work, even
as it is hinged to it.

The terms of the directive extend strictly to employees and their equiva-
lents ‘who are assigned to a user undertaking to work temporarily under
their supervision and direction’ (CEU 2008b: Art. 1.1). They address what
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I label elsewhere a ‘temporary employment relationship’ (Vosko 2000), in
which the worker establishes connections with several entities rather than
one, is rarely party to an indefinite contract of employment, and often may
be dismissed with little notice.

Under the terms of the directive, the mechanism of the ‘comparable
permanent worker’ is set aside in favour of providing to temporary agency
workers conditions, ‘at least those that would apply if the worker had been
recruited directly by the user firm to occupy the same job’ (CEU 2008b:
Art. 5.1). By introducing the phrase ‘recruited directly by that enterprise’,
the directive opens the possibility to compare temporary agency workers
with not only permanent workers but other workers employed by the user
company. As an official from the EUROCIETT observed during the negotia-
tions that ultimately led to the directive, ‘in this new version there is no
comparable worker any longer. It is just if you hire an agency worker then
he should have the same minimum working conditions as if [he had]...
been recruited directly . .. That would mean either on a fixed- term contract
or on a permanent contract’ (Pennel, 29 October 2006). Union officials at
the national and European levels concurred with this assessment, even as
they objected vehemently to the omission of the words ‘comparable perma-
nent worker’ in the directive (Representative of UK TUC, 23 November
2006; Warneck, 29 November 2006). This language also raises a further
danger, which had been articulated by one of the union negotiators during
the talks: ‘the question arises [whether] you would get into a kind of pass
card thinking because the fixed-term worker has to be treated equally to the
permanent worker, but the agency worker has to be treated equally to the
fixed-term worker’ (Passchier, 29 October 2006). Accordingly, before it
passed formally, UNIEUROPA expressed concern ‘in particular about the
legal uncertainty created by the loose definition of the comparable worker’
(UNIEUROPA 2008).

With regard to the mechanism of comparison, although the directive
departs from the baseline of the ‘comparable permanent worker’ which
underpins the Directive on Fixed-Term Work, it expresses an analogous
preference that comparison be undertaken at the establishment level be-
cause the user firm is responsible for supervising the temporary agency
worker while s/he is on his or her premises. At the same time, it does not
cover all temporary agency workers, but rather retains the possibilities for
excluding, from provisions governing basic working and employment con-
ditions, workers with permanent employment contracts with a temporary
work agency who are paid between postings (CEU 2008b: Art. 5.2).
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For the workers covered, the principle of equal treatment is to extend to
‘basic working and employment conditions’, encompassing exclusively
working time and pay, the latter of which is to be ‘without prejudice to
national law as to the definition of pay’ (CEU 2008b: Arts. 3.1f, 3.2). This
provision also differentiates the directive from the broader ‘employment
conditions’ covered in the Directive on Fixed-Term Work.

The equal treatment mechanism is circumscribed further by an exception
allowing member states to permit the social partners to conclude collective
agreements establishing working and employment conditions which may
differ from the principle of equal treatment so long as they respect ‘the
overall protection of temporary agency workers’ (CEU 2008b: Art. 5.3).
Where ‘there is no system in law for declaring collective agreements uni-
versally applicable or no such system in law or practice for extending their
provisions to all similar undertakings in a certain sector or geographical
area’, member states are permitted to ‘establish arrangements concerning
basic working and employment conditions’ diverging from equal treat-
ment on the basis of an agreement with social partners at the national
level ‘provided that an adequate level of protection is provided for tempo-
rary agency workers’ (CEU 2008b: Art. 5.4). Notably, the latter arrange-
ments may ‘include a qualifying period for equal treatment’ (CEU 2008b:
Art. 5.4). The main caveat: member states are also to take measures to
prevent misuse of such arrangements, in particular, ‘successive assignments
designed to circumvent the provisions of the directive’, a provision refer-
ring to the misuse of the qualifying period (CEU 2008b: Art. 5.5).

There are several other broad provisions for the prevention of abuse in
the directive. For example, it prohibits charging workers direct fees (CEU
2008b: Art. 6.3). Temporary agency workers are also to be given informa-
tion about vacancies in the user undertaking and to have opportunities
identical to other workers in the undertaking to find permanent employ-
ment and to have access to amenities or collective facilities of the user firm,
such as childcare, cafeteria, and transport services, under the same condi-
tions as workers employed directly by the user, unless the ‘difference
in treatment is justified by objective reasons’ (CEU 2008b: Art. 6). The
directive also aims to prevent no-hiring clauses; however, such measures
are not to interfere with ‘a reasonable level of recompense for [agencies’]
services rendered to user undertakings for the assignment, recruitment, and
training of temporary agency workers’ (CEU 2008b: Art. 6.2). Furthermore,
building on another proposal contained in the 2008 EUROCIETT and
UNIEUROPA Joint Declaration (2008: 2, 14), there is to be regular review
of any restrictions or prohibitions imposed at the national level on the use
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of temporary agency workers to ensure that they are justified only on the
grounds of ‘the protection of temporary agency workers, the requirements
of health and safety at work or the need to ensure that the labour market
functions properly and abuses are prevented’ (CEU 2008b: Art. 4).

Unlike the Directive on Fixed-Term Work’s instruction to member states
to establish conditions under which fixed-term contracts or relationships
might be transformed into permanent or open-ended employment relation-
ships, there is no mention of circumstances requiring, or even warranting,
conversion in this case, either into open-ended nor bilateral employment
relationships.

In addition to its substantively inferior protective framework compared
to its forerunner on fixed-term work, the Directive on Temporary Agency
Work increases the likelihood that services provided by temporary agencies,
that is, the provision of workers to third parties, will ultimately fall within
the scope of the Services Directive. Indeed, in their 2008 Joint Declara-
tion, EUROCIETT and UNIEUROPA (pt. 5) linked their collective call for
‘secur[ing] the equal treatment principle for temporary agency workers
with regard to their basic working and employment conditions’ to support
for ‘the development of a well functioning European market for temporary
agency work services’. This linkage risks making the already porous distinc-
tion between commercial and employment regulation in the case of tem-
porary agency work even more so. A Green Paper on the Future of Labour
Law in the EU, launched after the passage of the Services Directive in late
2006, acknowledged this danger by linking the ‘free provision of services in
the Internal Market’ to the phenomenon of temporary agency work and to
so-called dependent self-employment (EC 2006b: 13; Cullen, 30 October
2006). For Ieke van den Berg (19 February 2006, emphasis added), rappor-
teur for the EU Parliament on the issue of temporary agency work in 2002-
2003 (when the blocking minority had prevented the adoption of the
directive otherwise acceptable to the Council), it is precisely such develop-
ments that necessitate principled EU-level action in the employment field:

One of the biggest problems is the reluctance to deal with this type of issue at the
European level [i.e. to develop ‘hard’ employment policies]. Many member states say
‘this is our business, we don’t want any European involvement’ but in the meantime
the European internal market rules and the Service Directive are creating a European labour
market and it’s attacking the national labour market . .. from the outside. Employment
policy is not an isolated issue anymore.

In the context of making these remarks, van den Berg emphasized that the
Posted Workers Directive only covers employees. Thus, even though it
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provides irrevocably for a floor of minimum labour protections for tempo-
rary agency workers in most of the EU 15 (i.e. where they are defined as
employees), it leaves a loophole where self-employment is concerned. This
acknowledgement points as well to growing pressure to manage the divi-
sion between the sphere of competition, a universe presumed to be popu-
lated by businesses, and that of the labour market, where workers are to be
protected, the subject of Chapter 6.

Lessons from the EU 15 and Alternative Possibilities

You have the core in the labour market and then you have an outer layer of
maybe fixed-term workers, you have agency workers, you have grey zone
workers, you have self-employed, and you have illegal workers and mi-
grants. The more you tighten up this core, the more there will be a natural
tendency in the labour market to resort to these so-called flexible forms of
work. In a sense, if you tighten up the regulation of fixed-term work,
obviously .. . there will be an increase in agency work. If you try to tighten
up agency work, there will be a resort to other kinds of work, like self-
employment. ..

Jonas Alberg, Legal Officer—EU Labour Law; Commission of

the European Union, Brussels, 29 October 2006.

The terms of the Directives on Fixed-Term Work and Temporary Agency
Work support the conclusion that SER-centrism in the regulation of tem-
porary employment fosters the extension of fewer and more limited pro-
tections to those forms deviating most from the employment norm.

They also threaten to perpetuate longstanding social inequalities because
the baseline they assume is gendered and premised on national citizenship.
The acutely precarious character of temporary agency work in most of the
EU 15, combined with the fact that non-citizens are overrepresented in this
form of employment, underscore this threat. So, too, do concerns expressed
by Parliament in a resolution on the Green Paper (EP 2007: J), that ‘many
workers are falling outside the scope of fundamental labour and social
rights, thereby undermining the principle of equal treatment’. Parliament’s
notable decision to exclude matters covered under the Posted Workers
Directive from the Services Directive along with services provided by tem-
porary work agencies sought to limit this threat. However, with the passage
of the Directive on Temporary Agency Work and the Services Directive
scheduled for implementation by the end of 2009, it is unclear how long
the exclusion of the latter will remain, reinforcing the need for alternative
strategies.

156



Regulating Temporary Employment

At the level of employment policy, limiting precariousness in fixed-term
and temporary agency work calls for strategies that replace the narrowly
conceived principle of equal treatment on the basis of form of employ-
ment, itself found only in some EU-level regulations on temporary work,
with a broader conception of equity. Building on the principles and policy
strategies identified in Chapter 4, developing this conception involves
supplementing the requirement for finding ‘similarly situated’ workers in
order to extend labour protection.

One avenue in this direction involves extending benefits and entitle-
ments beyond job tenure. Why should workers’ access to benefits, such as
maternity or parental benefits, dental or medical benefits, vacation or other
pay premiums be limited to an open-ended employment relationship be-
tween an employee and an employer? Why not extend benefits to workers
regardless of the duration of a given job? This solution would be preferable
to pro entitlements for principled and pragmatic reasons.

To avoid reproducing a hierarchy of forms of temporary employment, or,
in the words of the ETUC official cited above, to refuse ‘pass card thinking’,
it is also necessary to reject comparators. The SER-centric approach inform-
ing EU Directives on Fixed-Term Work and Temporary Agency Work shows
how modes of comparison reinforce a labour force structured in tiers based
on form of employment, shaped by social relations of inequality. In the
interest of inclusivity (Fudge and Vosko 2001b: 335), there is a need for
comprehensive minimum labour standards from which no party may der-
ogate, covering all workers regardless of the existence of an open-ended
employment relationship, job tenure, or multiple parties and regardless of
the presence of a suitable comparator.

A broader conception of labour market membership and its attendant public
rights, complementing the notion of ‘worker time’ introduced in Chapter 4,
would augment this approach. It would also offer an antidote to the gendered
character of precarious temporary employment. Furthermore, alongside the
development of EU citizenship, in the case of internal EU migration, it could
address the bouts of unemployment prompted increasingly by the expecta-
tion that workers be mobile or migrate to locales where jobs are available.
Popularized by Supiot (2001: p. x), labour force membership (or statut
professionnel in the original French) is the idea that ‘an individual is a member
of the labour force even if he or she does not currently have a job’. Placing
labour market membership (broadly defined) at the centre of labour policy
entails assuming that the fypical worker has gaps in employment, fluctuating
levels of employment intensity, and jobs of varying duration over the life-
course—and its potential is explored in greater detail in Chapter 7.
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Notes

1.

For a full list of participants interviewed for this investigation, see Appendix C.
See Appendix D for a list of statistical sources for each statistical table in the
chapter, and more detail on how particular variables have been constructed. The
EU LFS 1983-2006 is the source of data referred to in the sections ‘The Open-
Ended Employment Relationship Integral to the SER’ and ‘Temporary Agency
Work in the EU 15’ unless otherwise noted.

. In the United States, as discussed in Chapter 3, there was never either a broad

protection against unfair dismissal or discharge without just cause (except in
Montana) or any period of notice through the common law or by statute (Swin-
nerton and Wial 1995; see also Block and Roberts 2000). Yet at the height of the
SER, employers and workers often entered into contacts and collective agree-
ments providing such protections (Hyde 1998: 104).

British labour regulation in this area also historically relied heavily on volun-
tary collective bargaining and especially on union power for securing job protec-
tion (Deakin and Wilkinson 1989; Miickenberger and Deakin 1989: 158).

. I place ‘flexible’ in quotation marks here because studies show that labour mar-

kets in many national contexts, especially in small countries in Europe as well as
in Canada, were already characterized by a high degree of flexibility in the 1980s
and 1990s, illustrating that the use of the term is often indicative of the intro-
duction of neoliberal employment policies rather than the rigidity of employ-
ment structures (Pollert 1988; Stanford 2001).

. See notes to Tables 5.1 and 5.2 in Appendix D for a discussion of the measures of

temporary employment, fixed-term work, and temporary agency work for the EU
15 used throughout this book.

. Spurred by an economic crisis commencing in 19735, Spain introduced new types

of training and practice contracts as well as ‘employment promotion fixed-term
contracts’ in the 1980s; these contracts allowed for short-term engagements
absent of dismissal restrictions applicable to permanent contracts (Toharia and
Malo 2000). Directed, in particular, to individuals outside the labour market, such
as women and young people, these contracts contributed to segmentation along
two axes (i.e. between permanent and fixed-term employment and between the
employed and the unemployed). In the ensuing decades, the broad contours of
this employment system remained but, beginning in the late 1990s, with nearly
30% of all employees holding fixed-term contracts (Schomann et al. 1998), the
government launched reforms attempting to revive permanent employment by
weakening regulations governing dismissal and improving the conditions of
fixed-term work by, for example, increasing the minimum length of positions
(for an extensive review, see Golsch 2003).

. In 1998 and 1999, under the new ‘Polder Model’ of cooperation between employ-

ers’ organizations and national trade unions, two statutes were passed in the
Netherlands, an Act on Allocation of Workers by Intermediaries (1998) and an
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10.

11.

Act on Flexibility and Security (1999). These Acts altered legislation governing
temporary agency work fundamentally. Most notable among the changes in-
troduced under the Act on Flexibility and Security (1999) were the exclusion of
restrictions on dismissals of temporary contracts in the first 26 weeks of em-
ployment, and the provision for employers and unions to agree on a clause that
terminates the contract immediately in instances where the client-firm termi-
nates its assignment during this period. At the same time, under the Act on
Allocation of Workers by Intermediaries (1998), temporary agency workers were
not to be used as strike breakers, were to receive the same wages as workers
performing the same work as an employee of the client firm (although this rule
could be set aside by collective agreement), and were to accrue seniority (and
associated dismissal protections) with temporary work agencies through succes-
sive assignments with one or more clients. As a result, a dual system emerged for
controlling dismissals of permanent workers, on the one hand, and temporary
workers on the other hand (van Voss 1999).

. This estimate of fixed-term work is based on the nine countries for which

national data were available for 1983.

. Furthermore, between 2000 and 2006, the percentage of women employed in

fixed-term work in the EU 15 also increased from 10% to 12% (as compared to
the percentage of men, which increased from 8% to 9%).

. Social dumping is a shorthand for policies and practices encouraging firms to

operate in countries with the weakest labour and social protections due to the
absence of a floor of protections.
Foremost was, as Jeffery (1995) illustrates, a new procedure permitting a quali-
fied majority vote in Council for measures addressing public health under the
Single European Act. Ultimately, the Working Time Directive of 1993 was also
adopted on the basis of this procedure.
This Employment Chapter formally introduced three features of EU employ-
ment policy: the establishment of annual community employment policy
guidelines, based on a joint report by the Council and the Commission and
accepted by a qualified majority (European Union 1997: Title VIII, Arts. 128.1
and 128.2); the requirement that member states prepare annual national reports
(known as ‘National Action Plans’) reporting on measures taken to implement
common employment guidelines (European Union 1997: Title VIII, Art. 128.3);
and, provision for the Council, upon examining national reports, to make
recommendations to member states on the basis of a qualified majority vote
(European Union 1997: Title VIII, Art. 128.4). It also established an Employ-
ment Committee, and its broader provisions permitted Council to adopt incen-
tives to ‘encourage cooperation between Member States and to support their
action in the field of employment’ (EU 1997: Title VIII, Art. 129).

The chapter is also the institutional basis for the EES, whose introduction
marked a shift away from harmonization through mainly ‘hard’ measures such
as the Directive on Fixed-Term Work then under negotiation, to a consensus
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12.

13.
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model characterized by a mix of ‘hard’ and ‘soft’ laws to ‘establish minimum
standards at the community level while leaving a wide range of discretion to
Member States’ (Kenner 1999: 34). Under the EES, the new logic became ‘man-
agement by objectives’ (Biagi 2000: 161; see also Regent 2003). This logic, and
the EES specifically, is criticized widely for its failure to incorporate sanctions for
states not adhering to common guidelines, its limited resources for implemen-
tation, its ‘high politics’ process of devising supranational employment policy
guidelines, its emphasis on quantitative measures of job creation, and its subor-
dination of employment to monetary policy (see especially Goetschy 1999; see
also Daguerre and Larsen 2003; Gray 2004; Ashiagbor 2006).

The criticism about job creation at the cost of job quality was addressed in
the wake of the Lisbon Summit of 2000, an impact evaluation of the EES in
2002, revisions to the EES in 2003, and in the significant revisions to the EES
in 2005 (CEU 2000; EC 2002c, 2003b, 2005b). The Kok Report (2003) also
took up the issue, shifting the emphasis to ‘more and better jobs’, and thus on
‘flexicurity’.

Introduced at the Lisbon Summit in 2000, the OMC is a policy tool taking
inspiration from the EES, aimed at advancing an integrated supranational
approach to renewing economic and social policy. It is a prototypical example
of soft law measures aimed at advancing supranational action where legislative
solutions have either failed or are unlikely to succeed through traditional
means. In theory, OMC attempts to develop European strategies in complex
policy fields, organized around the principles of convergence, management by
objectives, country surveillance, and an integrated approach to policy design
(Lonnroth 2000). In practice, its goal is coordination through a flexible and
participatory approach (Trubek and Mosher 2001), rather than uniform regula-
tions, through such activities as mutual learning, benchmarking, best practices,
and peer pressure advanced in the EU White Paper on Governance (EC 2001),
although the concrete effects of this coordination are questionable (Ashiagbor
2006). The OMC involves three distinct steps: the identification of common
aims to guide national policy; the conversion of EU guidelines into national
action plans; and the mobilization of key actors (state and non-state) from local
to supranational levels, including, in particular, actors in the third sector or
social economy (Regent 2003). (On the OMC and social policy, see especially
O’Connor 2005; on the OMC's application and potential application in specific
areas, such as childcare, pensions, and immigration, see also Mahon 2002;
Rubery et al. 2004).

Reflecting on the significance of this disagreement, one trade union official ob-
served that in hindsight, the order of negotiations, from part-time work to fixed-
term work to temporary agency work, was not necessarily in workers’ favour:

With regard to part-time work, that was something that you could at least say okay, there is
something positive about it to give more options for part-time work as long as it's
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14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

voluntary options because a lot of people want to work part-time. Maybe they do not want
to work under bad conditions but they do really want to work part-time and they want
equal treatment. With fixed-term work that’s much more difficult. Maybe you could say,
young people would like to have the opportunity but even young people after three fixed-
term jobs have had enough. By also making it a separate debate, separate from agency
work, it was even more difficult. (Passchier, 29 October 2006)

The direction given to member states in such instances is vague, however.
Consequently, the Commission has not lodged infringement proceedings
against any state for failure to implement the directive in this respect (Alberg,
29 October 2006).

Murray (2001b: 165) makes a similar analytical point in her assessment of the
EU Directive on Part-Time Work.

The directive also provides for the same period-of-service qualifications for
fixed-term and permanent workers, which aims to prevent employers from
using fixed-term workers to avoid employment protections. However, it fails
to specify the conditions of employment covered and permits ‘different length-
of service qualifications on objective grounds’ (CEU 1999: Annex, cl. 4.4).
According to the Commission (EC 2006d: 19-20), in most national legislation
‘the extension of the same contract...normally entails the application of the
rules applicable to open-ended contracts, but in some...the continuation of
work under the same contract beyond its terms is possible during a certain period’.
The percentages cited in this sentence and the next encompass temporary
agency workers because the EU LFS only made it possible to disaggregate data
on temporary agency work in 2006.

The Commission also found other problems of implementation, including
issues related to the period of service qualifications required in the directive
and extensive challenges in preventing abuse, the focus of the majority of ECJ
rulings on the directive.

The framework for this discussion builds on Vosko (1997, 2000) and Arrow-
smith (2006: 13-17), especially his synthesis of contributing country studies.
While this discussion focuses on statutory law because it was the central back-
drop to debates over the draft directive on temporary agency work, in some EU
countries, collective bargaining is the preferred mode of regulation and in many
it serves to regulate temporary agency work extensively. This is the case in
Sweden, where there is a long tradition of regulation via collective agreement,
and in Denmark, where statutory law was effectively dismantled in 1990, as well
as increasingly in Germany (Nystrom 1999; Berg 2005; Arrowsmith 2006: 21;
Weinkopf 2006).

See McCann (2008: 147-52) for an in-depth discussion of how UK courts and
tribunals have left temporary agency workers in limbo.

Notably, despite the practice of deeming temporary agency workers employees
of the user, in this period temporary agency work represented a large share of
temporary employment in Ireland, as Table 5.2 illustrates. Some commentators
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suggest that this is because of Ireland’s weak employment protection legislation,
which makes fixed-term work less desirable to employers than in other member
states of the EU 15 (CESifo 2002: 47).

Other national laws and practices affect the character of the employment
relationships associated with temporary agency work. In Spain, for example,
there is a distinction between ‘assigned’ and ‘structural’” workers. The latter,
including management, administration, and support staff in the temporary
agency, must be permanent (Arrowsmith 2006: 19; see also Albarracin 2004).
Unfortunately, data on the wages of temporary agency workers are not available
in microdata from the EU LFS 2006. However, other studies show that their
relative wages are particularly low in Germany, where a national report cites
cases in which average hourly earnings are 30% below the comparable user-firm
rates; in Portugal, where the state inspection body documents salaries below
those defined by law, collective agreements, or practice in the user company;
and in the United Kingdom, where the average weekly income of full-time
agency workers in 1999 was just 68% of all employees (the comparable figure
for fixed-term workers in the United Kingdom was 89% that year) (Storrie 2002:
54-5).

In 2006, 24% of temporary agency workers in the EU 15 engaged in shift work
(compared to 17% of their permanent counterparts and 18% of temporary
workers as a whole), 22% normally worked evenings (compared to 16% of
their permanent counterparts and 18% of temporary workers as a whole), and
10% usually engaged in night work (compared to 7% of their permanent
counterparts and 7% of temporary workers as a whole).

Data from the EU LFS indicate that in member states where temporary agency
work is common in industries such as manufacturing and construction (e.g.
Austria, Belgium, France, and the Netherlands), men dominate, whereas in
others, where it is common in public and private services and retail (e.g. Den-
mark, Spain, and the United Kingdom), women dominate. For country case
studies, see also Albarracin 2005; Berg 2005; Forde and Slater 200S; Kuusisto
2005; Michon 2005; Weinkopf 2006.

This discussion refers to ‘non-national citizens’ because of the way the EU LFS
collects and codes data.

Employer organizations questioned the proposal’s effectiveness, suggesting that
‘maladfide temporary agencies can buy off a bonafide status by paying the
deposit’, opposed the administrative expenses they would incur, and called
instead for better enforcement of existing laws (Zaal 2005: pt. 8).

Further reports followed of so-called gangmasters engaging mainly migrant
workers from Eastern Europe in industries ranging from fish processing and
hospitality to farming and meat packing. Such gangmasters were charged with
violating minimum wage laws, overtime rules, and unfair dismissal provisions,
as well as charging fines for workers calling in sick, and requiring unpaid
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34.

training days (see e.g. TUC 2007a: 22-3; Hyland 2007; Lawrence 2007a and
2007b).
The same industry representative noted further that:

our industry ha[d] been very much attacked for many years... At the beginning, because
we were creating a kind of a new form of employment relationship, there had been a lot of
concern. In many countries the people who were in charge of our industry realized that if
we want to be recognized ... we need to get this balance between the need for. .. flexible
work [and], at the same time, because they don’t have an open-ended contract, the agency
workers should get some kind of compensation. This was the equal treatment [objective].
(Pennel, 29 October 2006)

The precedent for this provision lay in the Directive on fixed-term Work; it was
meant to ease member states’ and national employers’ associations’ discomfort
with the principle, while appealing to unions by mandating adequate levels of
protection (van den Burg, 19 February 2006). However, it had the effect of
qualifying the equal treatment objective, which would become a pattern in
subsequent negotiations.

At the time, Germany supported the United Kingdom and Ireland in blocking
the passage of the directive in exchange for these governments’ support in
blocking a different piece of EU legislation on codetermination. The timing of
this bargain was ironic considering Germany was then in the process of redraft-
ing its own legislation to conform with the proposed text (van den Burg, 19
February 2006).

Using the case of construction, trade unions also raised the potential pitfalls of
adopting measures for the free provision of services in sectors where service
provision often involves workers engaged in fixed-term contracts. According to
the British Trades Union Congress (TUC) (2006: 9):

Although the construction sector is by definition creating products designed to be perma-
nent, and many construction projects last for years, construction is regarded as temporary
service provision because the contracts are fixed-term. Construction is one of the most
dangerous sectors to work in and one in which standards of work have major implications
for consumers and the public at large. For standards to be regulated effectively, it is
essential that construction companies are working to one set of rules at any one site. If
the CoOP (Country of Origin Principle) rules were to be applied in this sector, the
construction of Wembley Stadium would be subject to the regulations of over 10 different
Member States. This would create considerable confusion about which standards should
be adhered to, creating vast difficulties in terms of enforcement and an unacceptable risk
of lowering of quality and safety.

Such concerns had particular salience in the EU 15, where disputes over the
application of domestic law on construction sites had become commonplace
(Woolfson and Sommers 2006).
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As Chapter 6 will show, this shift also shaped terms governing transnational
movement of workers in the ILO Recommendation on the Employment Rela-
tionship (2006). Indeed, at the request of the EU, paragraph 12 of this recom-
mendation’s preamble notes that ‘the globalized economy has increased the
mobility of workers who are in need of protection, at least against the circum-
vention of national protection by choice of law’.



6

Self-Employment and the Regulation
of the Employment Relationship: From
Equal Treatment to Effective Protection

It can be expected that in the future employment relations and cases of self-
employment will become more varied. People will e.g. hold a job as a depen-
dent employee and at the same time have a small company or work as self-
employed. Employees will become self-employed while their former employer
becomes their client (and in the beginning of the new business often the most
important client). Temporary work arrangement([s] for which the borderline
between employment and self-employment is unclear will also become
more common ... more work arrangements for which the traditional di-
chotomy of employed and self-employed no longer fits can be expected.
European Commission (2004c) Second Career: Overcoming the
Obstacles Faced by Dependent Employees Who Want to Become Self-
Employed and/or Start their Own Business. Brussels, Enterprise-
Directorate: 30.

Marking the dividing line between the labour market and the commercial
sphere, the employment relationship served historically as a central mecha-
nism for shielding workers selling their labour power from unfettered prod-
uct markets. Over the course of the 20th century, some groups of workers
fell outside its range—such as freelance workers, farmers, and certain crafts-
people, many of whom perform work for multiple parties due to the nature of
their trade. The dominant trajectory was nevertheless one in which paid or
subordinate employment rose steadily, alongside the decline of other
mechanisms for organizing the exchange of labour power for remuneration
(see e.g. Hyde 1998; Supiot 2001: 3; Fudge et al. 2002; Cranford et al. 2005:
chapter 1). This pillar of the SER remains today the foremost basis for
organizing labour and social protection in industrialized market economies.
At the same time, together with the deterioration of both standardized
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working time and the open-ended employment relationship documented
in Chapters 4 and 5, the employment relationship has grown increasingly
unstable, leaving the very existence of the SER threatened.

This chapter examines contemporary regulations addressing the destabi-
lization of the employment relationship and the labour market insecurities
coming in its trail. After briefly reviewing prevalent mechanisms used
for establishing the existence of an employment relationship, it outlines
sources of contemporary instability in the employment relationship
in OECD countries. Next it analyses the ILO Recommendation on the
Employment Relationship, adopted in June 2006 after years of difficult
negotiations. The overarching aim of this recommendation is to sustain
the employment relationship as the basis of labour protection. It seeks to
combat disguised employment relationships and to ensure that standards
applicable to all forms of contractual arrangements protect employed work-
ers. To this end, the recommendation recognizes the ‘gender dimension’ of
disguised employment relationships as well as the need to protect migrant
workers from abusive and fraudulent practices and to take ‘particular ac-
count’ of workers ‘especially affected’ by uncertainty as to the existence of
an employment relationship (ILO 2006a: paras. 5, 6, and 7). Its defining
challenge, however, is to protect employed workers without interfering with
‘true civil and commercial relationships’ (ILO 2006a: para. 8). The resultis a
precarious balancing act on the margins of the employment relationship.

Whereas ILO and EU regulations addressing part-time work and fixed-
term work adopted in the 1990s operated through equal treatment
(Chapters 4 and 5), the ILO Recommendation on the Employment Rela-
tionship eschews this mechanism and, indeed, the use of a comparator
altogether. Instead, it pursues ‘effective protection’. This shift from equal
to ‘effective protection’ marks the limit of SER-centrism: only those workers
in situations closely resembling the employment relationship at the core
of the SER are to receive labour protection. The corollary is the neglect of
workers engaged in forms of work for remuneration that fall outside the
strictures of the employment relationship, many of whom are especially in
need of protection.

The second half of the chapter explores national developments
concerning the employment relationship, focusing on the Industrialized
Market Economy Countries (IMEC) group of the ILO, an influential set
of OECD countries including EU member states, Norway, Switzerland,
Japan, New Zealand, Australia, Canada, and the United States.! IMEC
members participated actively in negotiations towards the recommenda-
tion. Their common interest in these talks flowed from developments in
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their national labour markets and the OECD as a whole, specifically the
stagnation or decline of paid employment, associated typically with a
bilateral employment relationship, and the development of other forms
of work for remuneration, such as self-employment. IMEC members did
not respond uniformly to such developments. Although most were com-
mitted to supporting self-employment, one approach embraced by some
IMEC members involved extending legitimacy to independent contracting
in the name of the freedom to contract and the need for certainty
in commercial relationships. Regulations adopted at the federal level
in Australia exemplify this approach; they entailed the withdrawal of pro-
tections for workers in precarious work situations falling outside the em-
ployment relationship, including protections directed at women and
workers from non-English-speaking backgrounds, and the introduction
of policies fostering enterprise work. A contrasting approach involved
adopting policies promoting entrepreneurship while simultaneously ex-
ploring possibilities for extending rights to a subset of the self-employed
known as ‘economically dependent workers’. This approach developed
most extensively in the EU, given its orientation to ‘flexicurity’. These
distinct approaches to self-employment were crystallizing as the final ILO
recommendation was crafted. They therefore offer insight into the logic of
approaches to addressing instabilities in the employment relationship,
focused on maintaining the binary division between paid or subordinate
employment and self-employment rather than on extending labour pro-
tection to all workers.2

The Destabilization of the Employment Relationship
at the Crux of the SER?

What has long differentiated employees from self-employed business en-
trepreneurs, where both groups perform work for remuneration them-
selves, is whether the purchaser of the labour power exercises control,
defined typically as personal subordination of one person to another at a
given worksite (Ocran 1997; Fudge 1999). When the SER was at its apex,
control was the foremost criterion for establishing the existence of an
employment relationship in common-law legal tests in Britain, Canada,
the United States, and Australia and in the case law approach prevalent in
much of continental Europe (Dunlop 1994: 63-4; Davies 1999: 166; Fudge
et al. 2002: 10; Perulli 2003: 13). In response to the different legal and
policy contexts in which the question of employee status was raised and
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the evolving meaning of control itself, other criteria, such as ownership of
tools, chance of profit, risk of loss, integration into the firm, and terms of
payment, arose gradually to supplement control (Davidov 2002).4

Around mid-century, in response to the expansion of contractual
arrangements surrounding the performance of work designed to evade
employment-related rights and obligations, two types of strategies also
emerged to distinguish between employees and independent contractors
(Fudge et al. 2002: 50-1, see also 87-91):5 the first centred on reducing the
significance of the employee/independent contractor distinction or, in
the case of continental jurisdictions, the subordinate employment/self-
employment distinction, by extending rights and protections to persons
not classified as employees (or by deeming them employees). This approach
normally involved legislative or administrative action. The second ap-
proach entailed altering legal tests or case law approaches used to ascertain
who is an employee so as to enable the category to shift to encompass
groups of people viewed as requiring protection; and it was frequently
pursued by way of adjudicative processes. The first approach had the effect
of making employee status less relevant in accessing certain types of pro-
tection, such as under human rights legislation and occupational health
and safety standards in Canada, Australia, and the United Kingdom, as well
as at the EU level.s The second approach largely meant giving weight to
economic dependence in establishing employee status in order to extend
labour protection to workers.”

Both approaches contributed to the creation of new categories of workers
not traditionally viewed to be employees, but distinct from the stereotypi-
cal business entrepreneur. One early example is found in Canada, where,
since the 1970s, many jurisdictions extended collective bargaining rights
to ‘dependent contractors’, persons who are ‘legally contractors but eco-
nomically dependent’ (Arthurs 1965: 89; see also Bendel 1982: 374-6).
Another example is the category ‘employee-like persons’ in Germany, en-
compassing workers under obligation personally to provide the work and to
do the majority of it or who receive more than half of their income from a
single client.s

Despite the creation of such new categories, the employment relation-
ship remained at the crux of the SER through to the early 21st century,
and the presence of control, associated with direct supervision, continued
to be vital to its determination. Still, this pillar began to exhibit growing
signs of instability in the late 1970s and early 1980s as a result of
several developments related to the tendency to shift risk from employers
to workers (Cappelli et al. 1997; Gallie et al. 1998; Davies 1999). This
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‘““recontractualization” of the employment relationship’ (Miickenberger
and Deakin 1989: 162) is evident in four linked trends: first, the growth
of market-mediated employment relationships (Abraham 1990: 85) often
tied to networks of firms, of which temporary agency work is one example.

A second trend is the rebirth of subcontracting, where firms outsource
activities formerly performed in-house to business entities with which
they have no formal relationship. Subcontracting is deeply implicated in
the changing nature of the employment relationship. As Supiot (2001: 20)
observes, even though under ‘legal sub-contracting there is in principle no
legal relationship between one company and the employees of another. ..
employees’ lot may be dependent more on the decisions made by the
principal than on their actual employer’.°

A third trend relates to work organization inside firms. Taylorized pro-
duction techniques common under Fordism contributed to the vertical
integration and hierarchical organization of production. In contrast, pro-
cesses of work organization associated with flexible accumulation require
employees in open-ended bilateral employment relationships both to mul-
titask and to cooperate more extensively with their co-workers. The result
for workers in this employment situation is paradoxical: on the one hand,
hierarchical structures of authority are weakening, such that ‘subordinate
employment’ is said to increasingly ‘resemble self-employment in that it is
more independent in terms of execution’ than under Fordism (Perulli 2003:
29). On the other hand, employer control is transforming into internalized
constraint.10

A fourth trend, and an empirical focus in this chapter, is the development
of self-employment, especially the expansion of varieties resembling paid
employment and exhibiting dimensions of labour market insecurity. Ac-
cording to the OECD (2000), between 1973 and 1997 self-employment
grew faster than paid employment in a majority of OECD countries, includ-
ing Australia, Canada, and many of the EU 15. Bringing these trends up to
date, Table 6.1 depicts rates of self-employment in select OECD countries in
1973 and 2006.

On account of these four trends, there is widespread recognition that the
distinction between self-employment and paid employment is blurring—
and especially that, for many people, self-employment is not equivalent to
entrepreneurship (Burchell et al. 1999; Clayton and Mitchell 1999; Fudge
et al. 2002; Perulli 2003; Tham 2004; Weiler 2004; Davidov and Langille
2006; EC 2006b). The OECD (2000: 187) has pointed to the increased use of
self-employment as a ‘device to reduce total taxes paid by the firms and
the workers involved’. Some self-employed people have paid employees
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Table 6.1. Self-Employment as a Percentage of Total Employment,
Selected OECD Countries, 1973 and 2006

1973 2006 Change
EU 15 - 13 n/a
Greece* 32 30 -2
Italy 23 24 +1
Portugal 13 19 +6
Spain 16 16 0
Ireland 10 15 +5
Belgium 11 13 +2
United Kingdom 7 12 +5
Austria 12 12 0
Netherlands* 9 12 +3
Germany 9 11 +2
France 11 10 -1
Sweden 5 10 +5
Luxembourg 11 9 -2
Denmark 9 8 -1
Finland 6 7 +1
Canada* 10 16 +6
Australia 10 15 +5
United States 7 10 +3

*=1979 figures used in lieu of 1973.
- = no data available.

(i.e. they are employers), but in many countries a considerable majority
work alone (i.e. the solo self-employed). Until the 1970s, OECD countries
characterized by high shares of employers among the self-employed expe-
rienced greater job growth than those where solo self-employment was
sizeable. Yet between 1983 and 1997, employer self-employment grew in
very few OECD countries and, in the 1990s, it fell or levelled off in many,
such as in Canada and Germany (OECD 2000: 162). In many contexts
where self-employment grew or plateaued, the solo variety contributed
to its vitality. For example, as Table 6.2 illustrates, in Australia, solo self-
employment represented 9% of total employment in 2006 and 10% or
higher in the United Kingdom, Ireland, Spain, Portugal, Italy, Greece, and
Canada.

The self-employed are a diverse group, cutting across a range of occupa-
tions and sectors, although in many OECD countries, self-employment is
quite common in services occupations.!! Self-employment has always been
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Table 6.2. OECD Countries and Country Groupings
with the Highest Rates of Solo Self-Employment as a
Percentage of Total Employment, 2006

% of Total Employment

EU 15 (selected)

Greece 22
Italy 21
Portugal 17
Spain 11
Ireland 10
United Kingdom* 10
Belgium 9
Austria 7
Sweden* 6
Germany 6
France 6
Luxembourg* 4
Canada 1
Australia 9
us* 5

* Data drawn from a different year other than 2006: UK (2003), Sweden
(2004), Luxembourg (2004), US (2002).

gendered. Before the late 20th century, across most OECD countries, self-
employment was a male domain, especially the employer variety. While
this continued to be the case after 1979, growth rates for women out-
stripped those for men in a majority of countries.’2 In OECD countries,
such as Canada and Australia, women’s increased shares of self-employ-
ment were most pronounced in the solo variety. Over the same period, self-
employment also remained common among immigrants, especially men,
in such OECD countries (on Canada, see for example Frenette 2002).
Further attesting to the diversity of self-employment, in the 1990s and
early 2000s, the income distributions of the self-employed were more
varied than paid employees in most OECD countries (Robson 1997: 502;
Firebaugh 2003).1* Where working conditions are concerned, the self-
employed also tend to work longer and more unsocial hours than paid
employees (see e.g. OECD 1998; OECD 2000: 170; EIRO 2002). For exam-
ple, in the EU, compared to employees, the self-employed are more likely to
work weekends and at night and to work long hours (Weiler 2004). Similar-
ly, in Australia, the self-employed (particularly those working in services
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and administrative and professional occupations) have a higher probability
of working at night (HILDA 2004: Wave D).

Other aspects of the working conditions of the self-employed in indus-
trialized market economies also reflect precariousness, such as gaps in
health and safety and perceived job security. For example, in the EU, the
self-employed are less likely than employees to wear protective equip-
ment, to receive supplemental training, and to consider their jobs secure
(the solo self-employed, in particular, reported low levels of job security)
and more likely to work in painful positions (Weiler 2004). Additionally,
roughly two-thirds of the solo self-employed in the EU 25 cater to small
and medium-sized enterprises, with over 50% servicing exclusively small
or micro businesses with fewer than ten persons employed (EUROSTAT
20006).14

The development of self-employment in many OECD countries in the
post-1980 period reflects the growing convergence of certain forms, espe-
cially the solo variety, with paid employment (see especially Fudge et al.
2002: 16-19; see also Burchell et al. 1999; Clayton and Mitchell 1999; Hyde
2000: Perulli 2003). Still, in the early 2000s, the self-employed as a whole
remained less likely than employees to have access to labour and social
protections, given the persistent assumption that their activities fall prop-
erly in the commercial sphere.

SER-Centric Responses to Precariousness in Work
for Remuneration at Cusp of the Employment Relationship:
ILO Actions, 1990-2006

ILO efforts to address instability in the employment relationship took
shape between 1990 and 2006, beginning with the adoption of the Resolu-
tion Concerning Self-Employment Promotion (1990). A report prepared
for the international labour conference that year had drawn attention to
the diverse nature of self-employment and to the rise of what it labelled
‘nominal self-employment’, leading the conference to conclude:

Employment relationships are complex and do not fit all into neat conceptual
categories. While the polar cases of pure wage and self-employment are simple to
categorise, there are hybrid and intermediate cases which need to be recognised.
Among these an important category is the nominal self-employed—those who are
sometimes classified as self-employed in national statistics and who may consider
themselves to be such, but who are in reality engaged in dependent employment
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relationships more akin to wage employment than to genuine autonomous self-
employment. (ILO 1990b: para. 4)

In this way, notions of ‘dependent employment’ and ‘nominal self-employ-
ment’ found their way onto the ILO agenda. The resolution embraced
‘freely chosen and productive forms of self-employment’ while calling for
action against ‘the growth of precarious and dependent forms of nominal
self-employment stemming from attempts to bypass protective social legis-
lation and erode the employment security and earnings of affected workers’
(ILO 1990b: paras. 6a, 12). Notably, the resolution also stated that the
nominal self-employed should enjoy levels of social and labour protection
‘comparable to those enjoyed by wage employees’ (ILO 1990b: para. 17c,
emphasis added, see also para. 6d).

Following the passage of the Resolution on Self-Employment Promotion,
in 1996 the ILO adopted a Convention on Home Work, along with a
recommendation, modifying the definition of ‘employment relationship’
and ‘worksite’. Adopted in spite of the objections of employers, this con-
vention identified the relationship between a home worker and an employ-
er and/or an intermediary as an employment relationship (ILO 1996a,
Art. 1). It also advanced a broad notion of the worksite, permitting its
extension into the home, and ascribed a wage relationship to what had
historically been characterized as piecework.!> In this process, the conven-
tion characterized an employer as a person who ‘either directly or through
an intermediary’ assigns home work supporting his or her business and it
encouraged the re-allocation of employment-related responsibilities by
categorizing those who purchase products or services as employers and by
drawing a link between employers and intermediaries. Recognizing the
possibility of multiple parties to an employment relationship, the conven-
tion also promoted accountability up the subcontracting chain (ILO 1996a:
Arts. 1c, 8).16 Where the employment relationship is concerned, on the one
hand, the convention retained the traditional test for employee status by
excluding from its terms those home workers who have ‘the degree of
autonomy and economic independence necessary to be considered an
independent worker under national laws’ (ILO 1996a: Art. 1a(iii)). On the
other hand, it introduced a presumption in favour of employee status or
subordinate employment for homeworkers on account of their vulnerabili-
ty; in this way, regulations on home work maintained yet weakened the
distinction between employees and independent contractors. Furthermore,
under the convention, signatories were to promote ‘equality of treatment
between homeworkers and other wage-earners’, considering conditions
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applied to the ‘same or similar types of work carried out in an enterprise’
(ILO 1996a: Art. 4.1).

Adopted a year after the Convention on Home Work, the Convention on
Private Employment Agencies (1997) was amongst the most controversial
regulations introduced in the 1990s because it defined workers in triangular
employment relationships as employees of private employment agencies
whose services consist of making workers available to a third party responsi-
ble for assigning specific tasks and for direct supervision (ILO 1997a: Art.
1.1b). It thereby constructed an employment relationship between a worker
and an intermediary and called on national governments to allocate respon-
sibility between the agency and the user firm (ILO 1997a: Art. 12). The result
was a modified basis for the employment relationship. Still, while it required
private employment agencies to ‘treat workers without discrimination” and
to promote ‘equality of opportunity’ in employment and occupations (ILO
1997a: Art. 5.1), the convention made no provision for equal treatment with
a ‘comparable permanent worker’, as in the subsequent EU Directive on
Fixed-Term Work, nor with a worker hired directly by the user-enterprise as
in the subsequent EU Directive on Temporary Agency Work (Chapter 5).
Instead, it called only for ‘adequate protections’ for workers employed by
private employment agencies (ILO 1997a: Arts. 11, 12).

By 1998, following the passage of the Conventions on Home Work and
Private Employment Agencies, the ILO attempted to adopt a convention
on contract labour covering bilateral and triangular contract labour or,
in the words of an early draft, ‘all situations in which work is performed
for a person who is not the worker’s employer under labour law but
in conditions of subordination and dependency that are close to an em-
ployment relationship under that law’ (ILO 1998b: 2). It sought to address
the situation of workers engaged directly by a user enterprise as well as by
subcontractors or a third party, excluding workers employed by private
employment agencies (ILO 1998b: 2; see also 1998c: Art. 1).17 A primary
aim was to eliminate ‘disguised employment relationships’, a less contro-
versial notion than ‘nominal self-employment’, as it implies wilful at-
tempts to cast employment relationships as commercial (ILO 1998c: Art. 7).

The draft convention on contract labour promoted what it called ‘ade-
quate’ protection in a host of areas identified with the features of an
employment relationship, including the right to organize, the right to
bargain collectively, freedom from discrimination, minimum wage, pay-
ment of wages, occupational safety and health, compensation in case of
injury or disease, and payment of social insurance contributions, defining
‘adequate’ in a relational fashion, as affording protection to contract workers
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‘to correspond to the degree of the worker’s subordination to and/or depen-
dency on the user enterprise’ (ILO 1998b: 65). The employment relationship
continued to serve as a reference point in advancing a model of graduated
protection. At the same time, the draft recommendation set out a process for
allocating ‘the respective responsibilities of the user enterprise and the other
enterprises in relation to employees’ in triangular employment relationships
(ILO 1998c: Art. 9). It also attempted to improve protections accorded to
workers in such relationships regardless of the nature of the contract labour
arrangement. Still, it stopped short of making them employees of the user
enterprise, proposing, instead, a hybrid test for establishing subordination
and dependency, covering the various forms of contract labour. Its tenor
thereby reflected a desire among some to extend labour protection to ‘depen-
dent workers’, a term then coming into greater usage.

Employers blocked the adoption of a convention on contract labour,
rejecting its version of ‘adequate protection’, its provisions inscribing
shared responsibilities between the user and other enterprises, and its
definition of contract labour, which would loosen the relationship between
labour protection and the employment relationship. In turn, workers re-
fused to accept a recommendation in the place of a convention, due to the
severity of the problem of contract labour (Parrot, 17 June 1997; ILO 2000c:
para. 72). As a result, deliberations failed.

In the wake of the failure to adopt a convention on contract labour, an ILO
Committee of Experts was struck to inquire into ‘workers in situations need-
ing protection’. On the basis of its extensive research,!® this committee
advanced a typology of ‘dependent work’ organized around disguised, am-
biguous, and triangular relationships. This typology defined dependent
workers as workers lacking labour protection because of one or a combination
of the following factors: the scope of the law is too narrow or too narrowly
interpreted; the law is poorly or ambiguously formulated; the employment
relationship is disguised; the relationship is objectively ambiguous; and the
law is not enforced (ILO 2003a: 2). The Committee of Experts also surveyed
criteria for defining the employment relationship, examined the conse-
quences of the absence of labour and social protections for workers in the
situations concerned, and proposed several alternative models for regulation.
In the end, it concluded that the employment relationship remains a univer-
sal concept and an appropriate basis for extending labour protection; at the
same time, the committee recognized the need to adapt outmoded policies to
improve protection for dependent workers (ILO 2003a: 53).

In 2003, in response to the conclusions of the ILO Committee of
Experts, ILO constituents agreed to engage in negotiations towards a
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recommendation on the employment relationship. This recommendation,
they concurred, would outline mechanisms for ensuring that persons in
employment relationships have access to its associated protections and
address disguised employment relationships, although constituents could
not at first agree on whether it would cover triangular employment rela-
tionships (ILO 2003b: paras. 9-25; ILO 2003a: 32).

In the same negotiations, employers claimed that ‘there was no
evidence...demonstrating that lack of labour protection exacerbated gender
inequalities’ despite formal acknowledgements of this tendency in previous
ILO regulations pertinent to the employment relationship, such as the Con-
vention on Home Work (ILO 2003b: para. 123). In response, government and
worker representatives marshalled evidence of women’s high concentration
in various forms of what were then labelled dependent work, affirming
findings of the ILO’s (2000c: para. 90) own synthesis report (ILO 2003b:
para. 53). These efforts led to the conclusion that ‘the lack of labour protec-
tion of dependent workers exacerbates gender inequalities in the labour
market’ (ILO 2003b: para. 123). Another was a directive for clearer policies
on gender equality and better enforcement of laws and agreements based on
the notion that the Convention on Discrimination (1958) applies to all
workers. ILO constituents agreed that the recommendation to be drafted
for discussion in 2006 would ‘address the gender dimension’ (ILO 2003b:
Conclusion, paras. 16, 25; see also ILO 2004: 14).

The period preceding the adoption of the Recommendation on the
Employment Relationship brought home workers and private employment
agency workers into the range of labour protection, providing for the
extension of select protections associated with the SER to them. While
the Convention on Homework aimed at ‘equality of treatment’, the Con-
vention on Private Employment Agencies provided for ‘adequate protec-
tion’ only. The subsequent failure to adopt a convention on contract labour
prompted the creation of a recommendation clarifying the scope of the
employment relationship and calling for ‘effective protection’.

The ILO Recommendation on the Employment Relationship (2006)

The situation of workers who are unprotected because of a lack of clarity
about their employment status undermines the impact of national and
international labour standards whose application depends mainly on the
existence of an employment relationship.
ILO (2004) ILC: Date, Place and Agenda of the 95th Session 2006
of the International Labour Conference: para. 57.
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On 12 June 2006, the ILO adopted the Recommendation on the Employ-
ment Relationship, affirming the employment relationship as the basis
of labour protection. This recommendation emerged from intensive nego-
tiations during which Workers’ and Employers’ Groups disagreed strongly
over the placement of the dividing line between the sphere of commerce and
that of the labour market. On the one hand, the Employers’ Group rejected
any ‘wording that interfered with legitimate subcontracting and outsour-
cing, and burdened enterprises as well as the workers servicing them’,
suggesting that it infringed upon the freedom of contract (ILO 2006c:
para. 10).2° On the other hand, the Workers’ Group sought to draw atten-
tion to workers compelled to become independent contractors and then
‘forced to work long hours for low wages in exploitative conditions’ (ILO
2006c¢: para. 14). To mediate this tension, the first segment of the recom-
mendation sets out a framework for national policies on the employment
relationship and states that those addressing its scope, coverage, and
responsibility for application and enforcement should be clear as well as
‘adequate to ensure effective protection for workers in an employment
relationship’ (ILO 2006a: para. 2). It also calls for national policies on
establishing the existence of an employment relationship, distinguishing
between employees and the self-employed, combating disguised employ-
ment relationships, and ensuring that labour standards are applicable to
all forms of contractual relationships, including those involving multiple
parties.

The broad objective of the recommendation is to ensure that employed
workers have access to protections that they are due. At the same time,
drafters recognized that meeting this aim may entail establishing ‘who is
responsible’ for labour protection, which may involve more than one
entity (ILO 2006a: paras. 4a—d).

During the final negotiations, the notion of shared employment-related
responsibilities was a major subject of debate, particularly since the Inter-
national Confederation of Private Employment Agencies (CIETT) sought
to preserve, at the level of international labour regulation, temporary work
agencies’ status as employers required to abide by labour regulations, and
the parallel universe of user firms as businesses subject to the rules of
competition, to whom agencies provide services on the basis of commercial
agreements.2 The force with which it made its case stemmed partly from
the exclusion of services provided by temporary work agencies in the EU
Services Directive that occurred that year, discussed in Chapter 5. In at-
tempting to exclude temporary agency workers from the scope of the
recommendation, CIETT also sought to preserve the framework of limited
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rights extended to agency workers under the Convention on Private Em-
ployment Agencies.2!

CIETT’s lobbying efforts amplified the focus on the triangular employ-
ment relationship in the ILO negotiations of June 2006. It led the Workers’
Group to call for addressing without distinction ‘the difficulties associated
with triangular relationships’,22 a proposal opposed by the Employer’s
Group (ILO 2006c¢: para. 42). The workers and employers ultimately re-
solved their dispute by replacing references to triangular employment
relationships with ‘contractual arrangements, including those involving
multiple parties’, and inserting a paragraph noting that nothing in the
recommendation alters the meaning or application of the Convention
and Recommendation on the Private Employment Agencies (ILO 2006a:
paras. 4c and 23; ILO 2006c: paras. 537, 539).

Under the framework offered by the Recommendation on the Employ-
ment Relationship, national policies protecting workers in an employ-
ment relationship are not to ‘interfere with true civil and commercial
relationships’ (ILO 2006a: para. 8). During negotiations, workers and
employers debated the wording of this provision extensively. Workers
and EU member states wanted reference to ‘genuine’ civil and commercial
relationships and employers preferred ‘legitimate’ since it meant legal,
while ‘genuine’ implied that some relationships might be legal but are,
in principle, ‘false, lacking sincerity, etc.” (ILO 2006c: paras. 364 and 365).
The compromise terminology was ‘true’. Despite attempts by the Workers’
Group, as well as most EU member states and Norway, to incorporate a
broader conception of who is a worker and thus who should have access to
labour protection, under the recommendation the traditional employ-
ment relationship continues to mark the dividing line between commerce
and the labour market.

Further demarcating this line, the recommendation’s second part ad-
dresses the determination of the existence of an employment relationship.
Above all, this process is to be governed by the facts surrounding the
performance of work and how the worker is remunerated, references
that refer implicitly to indicators used traditionally to distinguish employ-
ment from commercial relationships (ILO 2000c: para. 9). At the same time,
the recommendation supports providing for a legal presumption that an
employment relationship exists in instances where pertinent indicators are
present and for determining that ‘workers with certain characteristics, in
general or in a particular sector, must be deemed to be either employed or
self-employed’ (ILO 2006a: paras. 10 and 11). National policies are also
to define conditions to be used in the determination process and

178



Regulating the Employment Relationship

‘subordination or dependence’ are named as suggested conditions (ILO
2006a: paras. 12-13). Furthermore, the list of possible indicators of such
criteria emphasizes control as well as remuneration (ILO 2006a: para.
13a-b).

This package of provisions was also a source of contestation: employ-
ers, backed by the United States and Australia, sought language referring
to the ‘intentions of the parties’ in the list of suggested criteria for
determining the existence of an employment relationship, but workers
objected, refusing to place this criterion on a par with ‘the facts of the
relationship’ (ILO 2006c: para. 375). Workers and employers also dis-
agreed on suggested ‘indicators’ of the employment relationship. Initi-
ally, employers called for deleting the examples of ‘subordination and
dependence’ and subsequently for deleting a suggested list of criteria
altogether, on the basis that they ‘could be abused to characterize many
independent contractor relationships as employment relationships’ (ILO
2006a: 8; ILO 2006c: paras. 399 and 576). Here, however, IMEC members
backed workers.

The third and least debated segment of the recommendation on ‘moni-
toring and implementation’ directs national governments to monitor po-
licies relevant to the employment relationship, as well as their application
and enforcement.23

The Recommendation on the Employment Relationship also includes
various measures addressing gender. Foremost amongst these, national
policies are to take ‘special account’ of the fact that women specifically
‘predominate in certain occupations and sectors where there is a high
proportion of disguised employment relationships’ (ILO 2006a: para. 6a).
It also suggests that labour administrations pay ‘special attention’ to occu-
pations and sectors in which there are high proportions of women in
determining the existence of an employment relationship (ILO 2006a:
para. 15). In a separate provision, it calls for ‘clear policies on gender
equality and better enforcement of the relevant laws and agreements’ to
address the gender dimension of uncertainty (ILO 2006a: para. 6b). In these
ways, the recommendation goes some distance towards linking the lack of
labour protection to gender inequalities in the labour market. However, its
terms fall short of calls by workers, during the negotiations, for extending
equal protection on the basis of form of employment to dependent work-
ers. Initially, the Workers’ Group proposed a paragraph for insertion in the
preamble, stating that ‘the lack of labour protection of dependent workers
exacerbates gender inequalities’, and recalling that the Convention on
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Discrimination (Employment and Occupation) (1958) ‘applfies] to all
workers’ and that the Maternity Convention (2000) applies to all employed
women, ‘including those in atypical forms of dependent work’ (ILO 2006c¢:
para. 179). In response, employers opposed this provision for fear it
could make the dependent worker into a ‘new type of worker recognized
by international labour standards’ (ILO 2006c¢: para. 180, emphasis added).
They also objected to naming the Convention on Discrimination (Employ-
ment and Occupation) because the recommendation was to deal ‘exclusively
with employees, which represented only one category of workers’ and
in making this objection they were supported by the IMEC group (ILO
2006c¢: paras. 180 and 182, emphasis added). Other governments neverthe-
less sought to retain some specific references to the protection of women.
The agreement ultimately reached involved inserting a broad reference
in the preamble drawing attention to ‘all relevant international labour
standards, particularly those addressing the protection of women’ (ILO
2006c¢: para. 188).

Despite this resolution, there persisted a deep-seated tension over
the sharpness and placement of the dividing line, which rose to the surface
in debates over gender issues. As it had been constructed by the interna-
tional labour office, the draft recommendation included provision for ex-
tending ‘equal protection to workers especially affected by uncertainty as to
the existence of an employment relationship, including women workers,
young workers, older workers, workers in the informal economy, migrant
workers and, in general, the most vulnerable workers. .." (ILO 2006b: para.
4m, emphasis added). Employers, however, opposed the reference to
‘equal’ and insisted on the word ‘adequate’ on the basis that any call for
equal protection could be used to justify extending the reach of labour
protection to workers engaged in forms of work falling outside the employ-
ment relationship. The employers’ proposal received support from every
country in the world, except Norway and member states of the EU (exclud-
ing the United Kingdom). In response, focusing on the situation of women
in particular, the Workers’ Group argued that the term ‘adequate’ might
be misunderstood ‘to mean that lower standards were acceptable in relation
to vulnerable groups of workers’, emphasizing gender inequalities. They
reluctantly proposed the word ‘effective’ instead—and this became the
compromise position (ILO 2006c: paras. 310-11).

The addition of provisions for taking ‘special account’ of women'’s
predominance in industries and occupations characterized by high rates
of disguised employment relationships, and for ‘clear policies on gender
equality’, followed this outcome. ‘Effective protection’ for women was

180



Regulating the Employment Relationship

interpreted to mean providing clarity where there is uncertainty as to the
existence of an employment relationship and, in instances of disguised
employment relationships, ensuring that employed workers have access
to protections associated with employee status.

The recommendation includes provisions directed explicitly to migrant
workers as well. Its preamble highlights that ‘the globalized economy
has increased the mobility of workers who are in need of protection, at
least against circumvention of national protection by choice of law’ and
exposes the link between the needs of this group of workers and the
‘transnational provision of services’ (ILO 2006a: preamble, paras. 12-13).
The body of the recommendation also contains provisions directing na-
tional governments to consider adopting measures within their own jur-
isdictions and, as appropriate, in conjunction with other national
governments, ‘to provide effective protection and prevent abuses of migrant
workers in its territory who may be affected by uncertainty as to the exis-
tence of an employment relationship’ (ILO 2006a: para. 7a, emphasis
added). In addition, continuing a theme characterizing international la-
bour regulations since 1919 (as outlined in Chapter 2), ‘where workers are
recruited in one country for work in another’, the recommendation en-
courages countries to enter into agreements aimed at preventing ‘abuses
and fraudulent practices which have as their purpose the evasion of the
existing arrangements for the protection of workers in the context of an
employment relationship’ (ILO 2006a: para. 7b).

These provisions were also the product of considerable debate. During
the negotiations, the EU (excluding the United Kingdom) and Norway
sought to have the recommendation meaningfully address the link be-
tween migrant work and the deterioration of the employment relationship.
Shaped by the related debate over the EU Services Directive (discussed in
Chapter 5), part of their aim was to protect workers working in a country
other than their own from the imposition of laws other than those applied
in that country. These countries also attempted to promote clarity and
accountability in work relationships in the interest of migrant workers
affected by the transnational provision of services. Workers, in turn, lob-
bied for a provision calling for, at a minimum, ‘effective protection’ of
migrant workers confronting uncertainty.

Employers objected to these proposals based on familiar concerns about
the possibility of enlarging the group to whom the recommendation
was addressed and entering into the territory of triangular employment
relationships (ILO 2006c: paras. 134, 136, 140, and 145). Speaking to the
EU drafters of the relevant amendment, the Employers’ Vice-Chair argued
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that ‘firms or agencies which recruited and placed workers in other
countries were often, as in Europe, well-established and regulated busi-
nesses’ (ILO 2006c¢: para. 336). At the same time, he applauded legislation
addressing gangmasters that had just been introduced by the United King-
dom (see Chapter 5), emphasizing that the problem was ‘illegally operating
gangmasters’ (ILO 2006c: paras. 335-6). His claims led the Vice-Chair of
the Workers’ Group to note that even ‘legitimate placement companies did
not stop abuses of migrant workers’ (ILO 2006c¢: para. 337). It was therefore
necessary for the recommendation to cover the entire process of recruit-
ment, placement, and employment: the Workers’ Group feared that the
deletion of the words ‘recruited or placed” would ‘result in a gap in the
protection being offered’ (ILO 2006c: para. 340). Workers’ response sug-
gested that behind the employers’ call for their deletion was an attempt
to maintain the ‘adequate’ level of protection provided for, in processes of
recruitment and placement, in the Convention on Private Employment
Agencies, but this was insufficient. Still, EU drafters, unaffected by workers’
arguments, clarified that their ‘amendment did not intend to deal with
temporary agency work’ and omitted mention of triangular employment
relationships and references to ‘recruited or placed’ in provisions devoted
to protecting migrant workers (ILO 2006c: paras. 338 and 335).

Provisions for ‘effective protection to workers especially affected by un-
certainty as to the existence of an employment relationship’ (i.e. women
workers, migrant workers, older workers, younger workers, and workers
in the informal economy) nevertheless survived (ILO 2006a: para. 5). The
recommendation recognizes that it is common for workers belonging to
equity-seeking groups to lack clarity in their employment status. Its call
to address the situation of groups facing uncertainty in their employment
status could meaningfully shape determination processes, but provisions
addressing these ‘most vulnerable workers’ gain their greatest force after the
determination process if an employment relationship is found to exist,
given the clear directives not to interfere with true civil and commercial
relationships (ILO 2006a: para. 5).

The recommendation’s emphasis on women workers and migrant
workers is notable, given employers’ and some governments’ objections
to addressing both the gender dimension and migrant work. But more
significant is the way in which disagreements over equal protection
crystallized on this terrain, and the degree to which IMEC members
backed employers’ rejection of provisions for extending equal labour
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protection to workers affected by uncertainty over the existence of an
employment relationship in order to retain the employment relation-
ship as the basis for labour protection and to confine the responsibility
for labour protection to countries of employment (i.e. to exclude pro-
cesses of recruitment and placement).

The main outcome of such disagreements, and specifically the endorse-
ment of ‘effective’ protection, is the maintenance of the employment
relationship at the basis of the SER as the dividing line between the sphere
of commerce and that of the labour market. The result is a regulatory
approach lending continued support to the idea that it is acceptable to
extend different protections to workers on the basis of whether or not
they are employees. In this way, its framework simultaneously reinforces
SER-centrism and denotes its limit.

Approaches to Regulating Self-Employment
in Industrialized Market Economy Countries

The Recommendation on the Employment Relationship leaves intact a
key phenomenon undermining the basis of labour protection worldwide:
forms of work for remuneration that do not fit neatly into the employment
relationship, especially self-employment resembling dependent employ-
ment. The changing composition of employment in IMEC member
countries attests to the significance of this omission. And yet the IMEC
group supported retaining a sharp dividing line, reflecting the distinct
approaches to self-employment among core members. Two divergent ap-
proaches to the development of self-employment, exemplified by federal
policies in Australia, on the one hand, and the EU, on the other
hand, prevailed among IMEC countries when the Recommendation on
the Employment Relationship was adopted in 2006. In Australia, federal
laws and policies encouraged the growth of self-employment through
measures legitimizing independent contracting as part of a larger ‘enter-
prise agenda’. The EU, in contrast, took self-employment as a challenge and
opportunity for its ‘flexicurity’ agenda, viewing its growth as a vehicle for
both promoting entrepreneurship and extending rights and protections to
a subset known as ‘economically dependent workers’. Despite their diver-
gence, both approaches are premised on retaining the employment rela-
tionship as the basis of labour protection.
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Maximizing Enterprise Work: The Australian Case

A party’s freedom to contract must be upheld and there must be certainty
in commercial relationships.
Howard, J. (2004) A Stronger Economy: A Stronger Australia. The
Howard Government Election 2004 Policy: Protecting and Supporting
Independent Contractors. Barton: The Liberal Party of Australia.

As in other common-law contexts, in early 20th century Australia the
employment relationship ‘became the platform around which a range of
statutory and common law rights and obligations are granted and imposed’
(Australia, DEWR 2005: 13). Common-law legal tests in which control was
the foremost criteria for establishing the existence of an employment
relationship were applied in various jurisdictions at the federal and state
levels. Late-century, as work contracts aimed at evading employment-
related rights became more widespread, Australian states and territories
adopted two further means of protecting the welfare of workers: deeming
and unfair contracts provisions.

Developed most fully in Queensland and New South Wales, deeming
involved the power to declare persons or groups of persons who work
under independent contracting arrangements to be employees. For exam-
ple, Queensland’s Industrial Relations Act (1999) defined an employee
to include workers who might not normally be characterized as such,
namely outworkers, lessees of equipment or vehicles, and owner-drivers.
It also gave its Industrial Relations Commission the power to deem other
persons who work under a commercial contract to be employees on the
bases of their relative bargaining power, economic dependency, the partic-
ular circumstances and needs of low-paid workers, whether the contract is
designed to, or does, avoid the provisions of an industrial agreement, and
the particular circumstances and needs of women, persons from a non-
English-speaking backgrounds, young persons, and outworkers. As such,
this Act aimed to limit insecurity among equity-seeking groups and recog-
nized the relationship between social location and forms of employment
characterized by dimensions of labour market insecurity.2*

In addition to deeming provisions, unfair contracts laws at the state
and federal levels?> allowed industrial relations commissions to review or
investigate contracts involving independent contractor arrangements and
contracts of service not covered by industrial relations laws. Such laws
defined an unfair contract as ‘harsh, unconscionable or against the public
interest’ and they empowered the industrial relations commission to vary
the contract or to declare all or part of it null and void, as well as to make
orders for the payment of money (Neilsen 2006). At the state level, unfair
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contract laws were also most extensive in New South Wales and Queens-
land (Riley 2007a; Sarina and Riley 2007). At the federal level, the Work-
place Relations Act (WRA) (1996) empowered the Federal Court to examine
contracts involving an independent contractor relating to performance of
work and to intervene by providing remedies in the case of those deter-
mined to be unfair.

In the early 2000s, with the election of the Howard government at the
federal level, Australia’s emphasis on protecting the workers at the margins
of the employment relationship through deeming and unfair contracts
laws was replaced by concerted efforts to promote self-employment. In-
deed, a discussion paper on the regulation of independent contracting
and ‘labour hire’ arrangements (or temporary agency work), released short-
ly after Howard'’s re-election, asked the question: ‘how can genuine inde-
pendent contracting arrangements be better protected under the federal
system?’ (Australia, DEWR 2005: 12). The answer was an overhaul of laws
and policies at the interface of workplace and commercial regulation,
aimed at extending greater legitimacy to independent contractors, while
preventing so-called ‘sham’ arrangements, akin to the illegal practices of
concern to the Employers’ Group during the ILO negotiations of 2006.

1. MEASURES LEGITIMIZING INDEPENDENT CONTRACTING

In 2006, the federal government created a new commercial law on inde-
pendent contracting that aimed to ‘move contracting relationships as far as
possible away from the realm of employment and to place these relation-
ships as far as possible under commercial regulation’ (Neilsen 2006; see
also Australia (ICB) 2006: 1). Adopted two weeks after the ILO Recommen-
dation on the Employment Relationship, the federal Independent Contrac-
tors Act (ICA) (2006) is compatible with it and it was retained by the Labor
government after its election in late 2007.26 It seeks to protect the freedom
of independent contactors to enter into services contracts, recognize inde-
pendent contracting as a legitimate form of work arrangement that is
primarily commercial, and prevent interference with the terms of indepen-
dent contracting arrangements (Australia (ICA) 2006: Part 1.3).

To advance these ends, while the ICA does little to regulate the engage-
ment of independent contractors,?” it excludes provisions in state and
territorial laws deeming certain categories of independent contractors
to be employees for the purpose of a ‘workplace relation matter’ (defined
very broadly)?® and granting employee-related entitlements to independent
contractors (Australia (ICA) 2006: Part 2.7(1)a-b). However, due to the
successful efforts of outworkers and their advocates, the Act exempts
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current, and permits future, state and federal laws on outwork, including
deeming provisions (Rawling 2007); it also exempts, subject to review,
legislation protecting owner-drivers in Victoria and New South Wales
from the override of deeming provisions for fear of the significant costs
they would incur (Australia (ICA) 2006: Part 2.7(2)b).

In addition to excluding state-level deeming provisions, federal legisla-
tion excludes state laws, applicable to employees of and independent con-
tractors with corporations (also exempting outworkers and owner-drivers),
permitting the review of work contracts on the basis of unfairness, leaving
only a small jurisdiction covering public sector employees, employees
of unincorporated businesses, and independent contractors with state gov-
ernments or corporations under state laws, in states where such laws existed
(e.g. Queensland and NSW) (Australia (ICA) 2006: Parts 2.7(1)c, 2.7(2), and
2.9(2); Riley 2007a: 33). In their place, it creates a new unfair contracts
review jurisdiction applicable to independent contractors to replace
the scheme for unfair contracts provided under the federal WRA (1996)
(Australia (ICA): Parts 3.11-12).

The unfair contracts jurisdiction created by the ICA is weaker than the
state/territorial and federal laws it replaced because it only covers indepen-
dent contractors (not employees) (Riley 2007a: 33). Federal unfair contract
laws are also more limited in their scope because they apply exclusively to
legally valid contracts and exclude services contracts for the performance of
work for private or domestic work purposes (Australia (ICA) 2006: Part
3.11); they thereby do nothing to discourage the resort to independent
contracting in a gendered set of occupations known also to be precarious.
Furthermore, they do not give the court the explicit power to make
orders for the payment of money (Riley 2007b; Sarina and Riley 2007:
357). The assignment of the power of review to a federal court rather than
a specialized body, such as an industrial relations commission, amplifies
these shortcomings since, according to the Australian Democrat’s Minority
Report to the Senate Employment, Workplace Relations and Education
Legislation Committee (2006: 21) ‘access to courts rather than industrial
tribunals invariably swings the advantage to those with deep pockets and
resources’.

2. NEW PENALTIES FOR SHAM ARRANGEMENTS

Australia’s commitment to fostering ‘genuine’ independent contracting
also involved introducing new legislative penalties for so-called ‘sham ar-
rangements’ in workplace relations regulations (Australia (WRA) 1996
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amended 2006: Part 22). When the ICA was enacted, the WRA was
amended to prohibit three types of conduct among employers: misrepre-
senting an employment relationship as an independent contracting
arrangement; making false statements to a worker with the intention of
persuading that worker to become an independent contractor; and dismiss-
ing or threatening to dismiss a person, where the sole or main purpose is to
re-engage the person as an independent contractor to perform substantially
similar work (Australia (ICB) 2006: 1; Australia (WRA) 1996 amended 2006:
Part 22). However, the first two types of conduct are defensible under the
amendment if subjective and objective tests of ignorance are met. The WRA
amendment also includes a series of civil penalties for such action.2

These new measures on sham arrangements aim ostensibly to ensure
that workers in disguised employment relationships have their rights
enforced (Australia, DEWR 2005: 23). In this way, too, they place indepen-
dent contracting as far as possible under commercial regulation, fostering
a particular form of self-employment—‘legitimate independent contact-
ing’—by restricting the range of contracts for the performance of work
where labour protections apply. This outcome echoes the position of
the Australian Chamber of Commerce and Industry, which noted in 2005
that ‘regulating independent or dependent contractors as employees is a
regulation of entrepreneurship, and not something that even the Interna-
tional Labour Organisation has recommended’ (ACCI 2005: 6).

Just as the ILO Recommendation on the Employment Relationship
was adopted, and congruent with its terms, new Australian policies pro-
moting self-employment upheld the employment relationship as the basis
of labour protection; they effectively reduced the sphere of labour protec-
tion for precariously employed independent contractors, many of whom
would have once been deemed to merit such protection under state-level
industrial legislation.

Promoting Entrepreneurship and Protecting Economically
Dependent Workers: EU Approaches

‘[E]Jconomic dependence’ appears to be a socially important criterion
which raises the question of the protection of these workers but cannot
justify per se their assimilation as dependent employees.
EIRO (2002) Economically Dependent Workers: Employment Law
and Industrial Relations. Paris, Eurofound: 2.

EU-level policy action on self-employment at the time of the adoption of
the ILO Recommendation on the Employment Relationship differed
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considerably from Australia’s enterprise agenda. It was shaped by a dual
commitment to cultivating entrepreneurship by removing barriers to run-
ning a small business and extending rights and protections to so-called
economically dependent workers. In this way, it was consistent with the
goal of the flexicurity agenda, that is, to ‘enhance, at the same time and
deliberately, the flexibility of labour markets, work organization and labour
relations...and...employment security and social security’ (Expert Group
on Flexicurity 2007: 2).

1. PROMOTING ENTREPRENEURSHIP

The promotion of entrepreneurship became a focus for the EU when the EC
launched a Green Paper on ‘Entrepreneurship in Europe’ (2003), which
argued that Europe faced an ‘entrepreneurial challenge’ (EC 2003a: 4).
It identified obstacles to entrepreneurship, including administrative hur-
dles and the financial and legal risks associated with business start-up, the
‘regulatory environment’, and overly burdensome tax regimes. While it
received less emphasis, the Green Paper also recognized the risk factors
associated with self-employment as particularly acute among women and
ethnic minorities given these groups’ concentration in so-called low-entry
threshold activities (EC 2003a: 14). In the process, it noted the lack of
social protection for the self-employed as a challenge to the viability of
entrepreneurship (12). Given this, the paper raised the question of what EU
member states could do to ‘make the balance between risk and reward more
favourable to promoting entrepreneurship’ (24).

The Green Paper generated significant debate, but one intervention re-
ceiving particular attention was the study, quoted in the epigraph to this
chapter, ‘Second Career: Overcoming the Obstacles Faced by Dependent
Employees Who Want to Become Self-Employed and/or Start their Own
Business’ (2004), commissioned by the Enterprise-Directorate of the EC,
which argued that there was a direct link between the weak entrepreneurial
culture characterizing the EU and member states’ well-developed labour
and social protection systems (EC 2004c: 7). The latter contributed to a high
‘degree of risk aversion’ among Europeans and the perception that depen-
dent employment offers ‘a more or less foreseeable future more favourable
than the uncertainty of self-employment’ (7, 44). The loss of unemploy-
ment insurance, pensions, health insurance, disability insurance, and,
among women, lower maternity benefits, were all found to cultivate risk
aversion. Based on its research findings, the study therefore recommended
measures enabling employees who want to become self-employed to avoid
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‘all or nothing’ decisions (9). For example, it called for ensuring that former
employees retain access to unemployment insurance during transition
periods and for basic insurance against some of the consequences of busi-
ness failure, especially for new entrepreneurs (44). It also proposed reducing
uncertainties over to whom various protections and rights apply by adopt-
ing clearer definitions of employment and self-employment (30). Rather
than pursuing greater clarity in the distinction between employment and
self-employment, the study advocated reducing the importance of defini-
tions of employment and self-employment in social security, taxation, and
labour protection regimes.

Such recommendations had an effect on the follow-up to the Green
Paper. Indeed, the resulting action plan, ‘The European Agenda for Entre-
preneurship’, called for improving social security for the self-employed and
small business owners under its core theme of ‘encouraging more people
to become entrepreneurs’. The Commission, in conjunction with national
and regional policy-makers, was to explore means of extending coverage to
these groups (EC 2005¢, Key Action Sheet 4).

2. EXTENDING PROTECTIONS TO ECONOMICALLY
DEPENDENT WORKERS

At the same time as EU-level policy-makers promoted entrepreneurship,
they explored alternative approaches to extending protections and rights
to economically dependent workers who do not have a contract of employ-
ment but depend mainly on a single client for their source of income. The
formal rationale: economically dependent work was a distinct and signifi-
cant phenomenon, not to be confused with disguised employment, which
laws and policies are ill-equipped to address (EIRO 2002; Perulli 2003).
The roots of the notion of ‘economically dependent work’ rest in ap-
proaches to identifying dependent employment in difficult cases in EU
member states. Among EU member states, subordination is the defining
element of employee status. This notion, equivalent to an employer’s
control over the worker, is used to distinguish between different types of
employment relationships. In cases where it is difficult to identify ‘depen-
dent employment’, the approaches of EU member states may be placed
into four categories (see especially EIRO 2002; Perulli 2003). First, the
standard response is case law applying agreed-upon criteria for defining
the employment relationship. Case law is important everywhere, but espe-
cially where there is no statutory definition of dependent employment or
where the legal definition is general (Ireland, Norway, Sweden, and the
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United Kingdom). Amongst the range of legal tests, economic risk is the
foremost criterion for assessing whether a relationship entails dependent
employment or self-employment (EIRO 2002: 2-3). A second, less com-
mon, approach involves ‘soft regulation’ and it is most developed in
Ireland, which in 2001 introduced a Code of Practice outlining indicators
of employee status and of self-employment, using criteria established by
common law.3°

A third approach involves legislative interventions to extend rights
and supports to workers in situations where it is difficult to establish
subordination, but where protection is required. Such interventions may
either reverse the burden of proof, which would normally lie with the self-
employed person, or provide for a mandatory presumption of subordina-
tion where certain factors are present. A number of EU member states
pursue such strategies, including Austria, France, and Germany.>!

A fourth approach involves establishing new legal categories of employ-
ment, and it takes two forms. One form—extending rights and protections
to a subset of the self-employed—is particularly well-developed in Italy and
Germany. In the 1970s, Italy introduced the notion of ‘quasi-subordinate
employment’ to define forms of self-employment ‘involving continuous
and coordinated work, performed mainly in a personal capacity’ that make
them similar to subordinate employment; it then gradually extended pro-
tections to this group (Perulli 2003: 79; see also Tiraboschi and Del Conte
2004). For example, in 1995, it reformed its pension system to create a
special social security fund for workers employed through ‘continuous and
coordinated contractual relations’ (or ‘employer-coordinated freelance
work’). Such interventions remained in place in the early 2000s, as did
others, such as the extension to this group of rules governing occupational
accidents and diseases.32 In Italy, quasi-subordinate workers are not ‘synon-
ymous with that of the “weaker contracting party”’ (Perulli 2003: 79).
Hence, the extension of rights and protections to them does not attempt
to make them equivalent to subordinate employees, but rather casts them
as a subgroup of the self-employed characterized by continuity, coordina-
tion, and the mainly personal nature of the work.?* The same may be said
of ‘worker-like persons’ in Germany, a parallel notion originating in the
1970s referring to self-employed workers who are economically dependent
and in need of similar types and levels of social protection to there-named
subordinate employees (Datibler 1999: 88; Boheim and Muehlberger 2006:
6-7).34

A second form of establishing new legal categories of employment
is most well-developed in the United Kingdom and involves introducing
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a third category midway between self-employment and dependent employ-
ment. In 1996, building upon pre-existing conceptions in anti-discrimina-
tion laws and policies, the United Kingdom introduced the category
‘worker’ under its Employment Rights Act to include both employees and
individuals who work under any other contract, ‘whereby the individual
undertakes to do or perform personally any work or services for another
party to the contract whose status is not by virtue of the contract that of a
client or customer of any profession or business undertaking carried on
by the individual’ (United Kingdom 1996: s. 230(3)).>* This category in-
cludes a group often labelled by analysts as the ‘dependent self-employed’,
encompassing ‘freelance workers, sole traders, home workers and casual
workers’ (Barnard 2004: 134).36 In the UK, ‘workers’ are entitled to some
rights and protections traditionally reserved for employees, including, but
not limited, to those with respect to discrimination, minimum wages, and
working time.3”

Among these four approaches, those establishing new legal categories of
employment were most influential in EU-level efforts to identify the subset
of self-employed workers in need of protection. In devising the concept
‘economically dependent work’, EU analysts drew inspiration from the
notions of quasi-subordinate workers and worker-like persons. Their influ-
ence is evident in the features commonly identified with it: in the main,
economically dependent work is done personally and the worker does not
hire others. There is continuity in the relationship between the worker and
the client over time. The work is typically coordinated with the client’s
activity. Finally, the work is done for one principal only, on whom the
worker relies for most of his or her income (see especially, EIRO 2002: 1; see
also Perulli 2003: chapter 2; Sciarra 2005: chapter 5). Like quasi-subordinate
workers and worker-like persons, economically dependent workers are nev-
ertheless self-employed because of the absence of subordination.

EU-level analysts were also drawn to the system of protection evolving in
the United Kingdom, organized in ‘concentric circles moving away,
to some extent, from the traditional binary division of subordinate employ-
ment and self-employment’ (Perulli 2003: 86). This model recognized that
economically dependent work can be precarious but provided a template
for addressing the situation of those self-employed viewed to be economi-
cally dependent without extending to this group the full range of protec-
tions flowing from the employment relationship.

EU-level investigation of economically dependent work in the early
2000s grew with a study, titled ‘Economically Dependent/Quasi-Subordi-
nate (Parasubordinate) Employment: Legal, Social and Economic Aspects’,
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exploring whether EU-level policies should embrace this notion and, if so,
how and to what extent they should extend protection to workers in such
situations. Authored by Perulli, its main conclusion was that ‘if the regula-
tion of economically dependent work is left to the mercy of market forces
there is a risk of social dumping’ (EP 2003: 12). After finding a growing
‘osmosis’ between national approaches to regulating self-employment
and subordinate employment, the study called for ‘soft’ and programmatic
EU-level interventions giving member states scope for adaptation in the
fields of social protection (especially pensions), training, and health and
safety, and ‘harder’ rules at the national level requiring written contracts
that identify ‘the self-employed characteristics of the service’ and suprana-
tional rules to support national action (EP 2003: 13; Perulli 2003: 118).38

Adding to such interventions, a subsequent large-scale study, entitled
‘The Evolution of Labour Law (1992-2003)’ (2005), made further proposals
for action. Building on 13 country studies, its synthesis report, prepared
by Sciarra, argued that the distinction between labour and commercial
regulation was becoming more porous due to attempts to encourage self-
employment, on the one hand, and the expansion of non-standard con-
tracts, on the other hand. Like its precursor, it emphasized the inadequacy
of prevailing approaches to identifying dependent employment in difficult
cases.? As a result, there was a need to assess ‘under which circumstances a
grey area emerges, in which certain criteria of subordination are not imme-
diately visible and yet dependence is an indisputable feature’ requiring
attention (Sciarra 2005: 21).

The report defined employment as a ‘key word’ around which various
entitlements should be extended, but it supported forging a path bringing
together ‘all essential means to expand human rights’ (Sciarra 2005: 34).
In developing this path, the report cautioned that ‘the notion of protection
may perhaps not be appropriate in this regard’, indicating that economi-
cally dependent workers require various supports, but labour protections
are not the appropriate vehicle since they are self-employed (Sciarra 2005:
34). Freedland’s (2003: 26) notion of the ‘personal employment contract’,
a new definitional category attempting to bring together contracts of em-
ployment and semi-dependent work contracts, and influencing develop-
ments in the United Kingdom, shaped its approach (see also Davies and
Freedland 2000a).

‘The Evolution of Labour Law (1992-2003)’ called for three sorts of action
at the EU-level: namely, the extension of economic support mechanisms
to economically dependent workers, such as pensions, bank credits, and
social security provisions, as well as access to training, maternity and
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parental leave, and childcare; the establishment of a set of ‘permanent and
generalized obligations for whoever engages in a personal employment
contract where one party is economically dependent’ (i.e., in essence,
an obligation to ensure a ‘floor of rights’ relating to ‘dignity, health and
safety, access to training and reconciliation of work and family life’); and a
framework directive clarifying criteria for economic dependence and iden-
tifying benefits and entitlements unique to the employment relationship
(Sciarra 2005: 34).40

Both Sciarra’s ‘The Evolution of Labour Law (1992-2003)’ and Perulli’s
‘Economically Dependent/Quasi-Subordinate (Parasubordinate) Employ-
ment: Legal, Social and Economic Aspects’ informed a Green Paper on
‘Modernizing Labour Law to Meet the Challenges of the 21st Century’.
A draft of this Green Paper, initially entitled ‘Adapting Labour Law to
Ensure Flexibility and Security for All’, was leaked during the final negotia-
tions of the ILO Recommendation on the Employment Relationship in
early June 2006, prompting serious criticism, a six-month delay of its
official release and ultimately, as a comparison of texts and interviews
with EU officials reveal, significant modifications. The original draft echoed
the concerns of the 2003 report of the European Employment Task Force,
chaired by Wim Kok, about the emergence of ‘a two-tier labour market
where “insiders” benefit from high levels of employment protection, while
an increasing number of “outsiders” are recruited under alternative forms
of contracts with lower protection’ (Kok 2003: 9). It also suggested that the
‘outsiders’, to which the Kok report referred, ‘occupy a grey area where basic
employment or social protection rights may be significantly reduced, giv-
ing rise to a situation of uncertainty about future employment prospects
and also affecting crucial choices in their private lives (e.g., securing accom-
modation, planning a family, etc)’ (EC 2006b: 3). According to the draft, the
growing numbers of these ‘outsiders’ called for a ‘“flexicurity” agenda in
support of a labour market which is fairer, more responsive and more
inclusive, as well as making Europe more competitive’ (EC 2006a: 3).
By the time the final version went public, however, the goal had changed
to ‘adapt[ing] the standard employment contract to facilitate greater flexi-
bility to both workers and enterprises’ due to political pressures (EC 2006b:
3; Cullen, 30 October 2006). Moreover, measures it identified for fostering
this adaptation echoed the Kok report’s call to increase the flexibility
of standard employment contracts with regard to notice requirements,
procedures for individual and collective dismissal, and definitions of unfair
dismissal (EC 2006b: 3).
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In this way, the final Green Paper still supported a ‘flexicurity approach’,
driven to accommodate the opposing concerns that ‘the traditional model
of the employment relationship may not prove well-suited to all work-
ers...” and that overly protective measures can deter hiring in periods
of economic growth (EC 2006b: 5; Fieldnotes, 8-11 June 2006; Cullen,
30 October 2006; Pennel, 29 October 2006). It recognized that EU-level
reforms of the early 1990s (e.g. the Directive on Fixed-Term Work) had
increased flexibility ‘on the margins’, with the undesirable outcome of
labour market segmentation with a ‘strong gender dimension’, since
women workers ‘engaged on non-standard contracts have fewer chances
to improve their position in the labour market’ (EC 2006b: S and 8). At
the same time, it suggested that ‘stringent employment protection legisla-
tion tends to reduce the dynamism of the labour market, worsening the
prospects of women’ (8). It thus sought to test out alternative models of
contractual relations.

Accordingly, the final Green Paper identified economically dependent
work as a potential area for intervention because ‘self-employed workers
in the EU-25 numbered 31.4 million in 2005 or 15.6% of total employ-
ment’, and ‘those who were self-employed on their own account [i.e., solo
self-employed] and without employees constitute 10% of all workers’
(EC 2006b: 8). It also devoted attention to this issue because some member
states had already introduced legislative measures related to the legal status
of economically dependent and ‘vulnerable self-employed workers’ (EC
2006b: 11). The Green Paper nevertheless carefully noted that ‘this does
not mean that these workers are necessarily in a vulnerable position’
(EC 2006b: 11). Questions raised for discussion thus included: ‘is there a
need for a “floor of rights” dealing with working conditions of all workers
regardless of the form of their work contract?’ and for more convergent
definitions of ‘worker’ in the EU directives (EC 2006b: 12, 14)?

Although, in its final form, the Green Paper contained only an abbre-
viated discussion of economically dependent work compared to the earlier
draft,41 it prompted extensive responses from unions, employers’ groups,
and member states over whether it is a suitable concept to embrace at
the EU level and, if so, to what ends. In addressing its question about the
floor of rights, unions, led by ETUC (2007: 5), argued that working people
should have access to a core of essential rights, including the right to
freedom of association and collective bargaining, regardless of their em-
ployment status (ETUC 2007: 5). ETUC also supported more convergent
definitions of ‘worker’ and the creation of common criteria and guidelines
on the definition of employment and self-employment, making explicit
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reference to the ILO’s 2006 recommendation (ETUC 2007: 5). In contrast,
employers’ groups, such as UNICE, renamed BusinessEurope in 2007, and
the European Association of Craft, Small and Medium-Sized Enterprises
(UEAPME), opposed an EU-wide definition of ‘worker’. BusinessEurope
(2007: 1, pt. 2) characterized this type of legislative approach as ‘top-
down’, suggesting that ‘the green paper presents an unjustified negative
picture of flexible forms of work’ (pt. 3). UEAPME (2007: 7), however,
welcomed the Green Paper’s references to self-employment because they
acknowledged its development. In opposing an EU-wide definition of
worker and the notion of economically dependent workers, it was never-
theless careful to suggest that the self-employed, because they are defined
by autonomy and independence, were not seeking labour protections (7).

Member states were generally favourable to the Green Paper’s broad
objective of ‘flexicurity’, although most rejected anything resembling a
‘hard’ legislative agenda aimed at convergence. For example, while stres-
sing that it did not support equal rights for all, the United Kingdom
(DTI 2007: 1) applauded the focus on minimum standards of security.
At the same time, it asserted that its own definitions of employment and
self-employment did not require amendment and emphasized that the
variety of definitions across the EU did not lend themselves to harmoniza-
tion (UK DTI 2007: 8-9).42 Other governments and governmental bodies
were more open to the Green Paper. For example, Italy supported the
flexicurity emphasis. It praised the initiative to develop the concept of
economically dependent work, while recognizing the difficulty of arriving
at a ‘univocal definition’ and creating a ‘core of rights extended to all
workers, regardless of their contracts’ (Italy 2007: 5-6).

At the conclusion of this round of discussion, creating a ‘floor of rights’
for all workers regardless of the form of their work contract was included
amongst the options for EU-level action. While there was no consensus on
the rights to be included, those favourable to such action called for rights
to protections against discrimination, health and safety, access to training,
and minimum wages. At the same time, even among advocates, there was
also a concern that a floor could become a ceiling (GMB 2007: 12). Propo-
sals for creating a common definition of ‘worker’ also received some sup-
port, principally among unions, although this support was tempered by
concerns about the definition of ‘worker’ and the types of rights and sup-
ports to be associated with this status. Rights and social protections for
economically dependent workers remained on the agenda,** but EU-level
actions were poised to be ‘soft’ measures complementing self-employment
promotion. Possibilities for extending economic support mechanisms and
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rights to economically dependent workers at the EU level had not been
foreclosed, but the employment relationship was to remain the basis of
labour protection.*4

Lessons from Industrialized Market Economy Countries
and Alternative Possibilities

For a comprehensive approach to the issue of the protection of workers. ..
the situation of workers who are not dependent and basic protection for
all workers remains to be examined.
Marin, E., (2006) ‘The Employment Relationship: The Issue at the
International Level’, in G. Davidov and B. Langille, eds., Boundaries
and Frontiers of Labour Law. Portland Ore., Hart Publishing: 354.

Reflecting divergent approaches to self-employment among IMEC mem-
bers, the Australian and the EU cases provide insight into the limits of
SER-centric responses to the destabilization of the employment relation-
ship and the rise of forms of self-employment resembling paid employ-
ment, many of which are characterized by precariousness. The main
commonality in contemporary Australian and EU policies has been the
commitment to retain the employment relationship as the basis of labour
protection. The Australian federal government’s enterprise agenda sought
to legitimize and make greater space for independent contracting, and in
the process it eroded pre-existing employment-related protections for
workers whose employment status is uncertain. To quote leke van den
Berg, trade union negotiator for the Convention on Home Work and
then Member of the European Parliament acting as the liaison to 2002
talks on temporary agency work, this agenda reflected attempts to ‘make
labour smaller’, to shrink the sphere of labour protection. However, it
still supported enterprise workers’ ‘choice’ to be employees. Consequently,
the most extensive labour protections available still flow from this status.
EU policy interventions, in contrast, made some efforts to transcend the
dichotomy between subordinate employment and self-employment, but
they focused mainly on economically dependent workers. And even there,
the most innovative proposals involved extending only limited economic
support mechanisms and rights to this group.

These two approaches to developing self-employment point to the
potentially distinct interpretations of the notion of ‘effective protection’
so central to the Recommendation on the Employment Relationship.
Applied in Australia, ‘effective protection’ could be interpreted to mean
protecting independent contractors’ freedom to enter into service contracts
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and legitimizing independent contracting as a work arrangement that is
commercial. It could be taken as support for the removal of unfair contract
provisions in workplace regulations, and their placement in commercial
regulations, on the grounds of clarity. Since an SER-centric approach to
regulation, such as that advanced in the ILO Recommendation on the
Employment Relationship, provides for several possibilities for remedying
uncertainty, of which deeming is only one, it could also lend support to
Australia’s decision to withdraw deeming provisions in favour of provisions
prohibiting sham arrangements and to reconfigure unfair contracts laws.
Applied in the EU, ‘effective protection’ could, in contrast, provide open-
ings for future laws and policies to introduce a broader concept of ‘worker’
at the supranational level and to extend select rights and protections
to persons so labelled. Still, even here, mechanisms of effective protection
are likely to deliver only ‘adequate’ or basic protection to this group,
alongside the continued exclusion of many self-employed workers con-
fronting high levels of labour market insecurity from labour protections.

Even the most forward-looking policy proposals, such as those under
discussion in the EU, are insufficient in responding to the growth of precar-
ious forms of self-employment, because they treat only a subset of self-
employed workers—economically dependent workers who, in the main,
perform work personally and continuously for a single principal and whose
work activities are coordinated with that client. While economically depen-
dent workers certainly require attention, they represent only a portion of
all self-employed workers in need of protection—a larger group that in-
cludes those who work for more than one client.

Combating precariousness amongst this larger group requires rethinking
the dividing line between the sphere of the labour market and that of
commerce.*s Building on the principles advanced in the concluding sec-
tions of Chapters 4 and 5, it requires an inclusive approach extending
labour protections to all workers—defined as persons economically depen-
dent on the sale of their capacity to work—unless there is a principled
reason for doing otherwise, as Fudge, Tucker, and I (2002: 105) argue
elsewhere. This approach calls for devising tests for defining labour force
membership (Supiot 2001: p. x), rather than employee status, and for
moving away from the notion of subordination or, for that matter, eco-
nomic dependence, towards one using criteria for establishing whether or
not a person is a business entrepreneur. Rather than emphasizing control,
such tests would define a business entrepreneur as someone, typically
employing others, with capital assets and an income sufficient to place
him or her in the commercial sphere (Fudge et al. 2002). If the goal is—

197



Managing the Margins

truly—to enable workers, especially those from equity-seeking groups, to
change status without a loss of protection or to encourage dependent
employees to consider a ‘second career’ in self-employment, it is essential
to abandon the dependent employment/self-employment dichotomy.
While it goes some distance towards transcending this dichotomy, introdu-
cing the notion of ‘economically dependent work’, and attaching rights
and entitlements to it, fails to provide for protecting the full range of
workers engaged in forms of work for remuneration falling outside the
strictures of the employment relationship. It is necessary to broaden such
notions beyond workers dependent on a single client for the majority
of their income. For example, in responding to the Green Paper on Moder-
nizing Labour Law, the Broadcasting Entertainment Cinematograph and
Theatre Union (BECTU), the British trade union for workers in the audiovi-
sual and live entertainment sectors (2007: 3), supported broader notions to
encompass freelancers, such as the many self-employed workers in the arts
who ‘are not entrepreneurs who create their own work. .. [and] are entirely
dependent on the employers operating in this labour market’. Other un-
ions also criticized this Green Paper’s reference to the ‘targeted approach’,
operating in the United Kingdom, because it excludes workers who are
neither employees nor workers (e.g. temporary agency workers) and be-
cause even for those it covers, this approach provides a limited set of
protections and rights. It thereby risks ‘setting an inferior and lower floor
of rights for economically dependent workers’ (BECTU 2007; see also GMB
2007: 12). As responses to the EU Green Paper on Entrepreneurship also
demonstrate, few dependent employees with genuine options will risk
‘choosing’ self-employment unless they can retain access to protections of
various sorts.

Only once adjustments are made to the dividing line to ensure that
commercial regulations apply exclusively to business entrepreneurs and
that labour protections are accessible to all workers dependent on the
capacity to sell their labour power, does extending labour protections
and social protections become possible. Recall that in the early 2000s,
‘Second Career’ identified the loss of unemployment insurance, pensions,
health insurance, disability insurance, and, among women, lower materni-
ty benefits as the foremost barriers preventing dependent employees from
becoming self-employed. In response, the European Agenda on Entre-
preneurship directed EU member states as well as the Commission to
explore means for providing social insurance coverage to the self-em-
ployed. Similarly, ‘The Evolution of Labour Law (1992-2003)’ called for
extending various economic support mechanisms to economically
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dependent workers. The power of these proposals stemmed from the fact
that social protections, especially in the area of pensions, already existed in
many member states. Yet each of these reports identified cost as an obstacle
to the introduction of social protection for the self-employed and they
pointed especially to the problem of revenue losses among firms.

Such preoccupations with the firm-level costs of extending social protec-
tions to self-employed workers underpin proposals requiring self-employed
workers to contribute more to social insurance and/or to receive lower
levels of coverage than their employee counterparts. Yet concern with the
financial situation of firms obscures the larger issue of public costs—both
the increasingly acknowledged costs of the failure to extend protections to
self-employed workers, including the effects on state revenues, and the
social costs of introducing a graduated system of social protection further
entrenching differentiation on the basis of employment status. The Green
Paper on Modernizing Labour Law recognized the undesirable outcomes of
EU-level labour market reforms of the 1990s, which, by increasing flexibili-
ty ‘on the margins’ through fostering fixed-term work, reproduced labour
market segmentation along gendered lines (EC 2006b: 5). There is a risk
that EU-level endorsement of a graduated system of protection, whereby
self-employed workers access lower levels of protection than their employ-
ee counterparts, will contribute to labour market segmentation along par-
allel lines, albeit with a different form of employment.

This danger highlights the need to challenge the longstanding basis for
distributing employment-related benefits. One alternative, taken up in
the recommendations of the review of Part III of Canada’s Federal Labour
Code (2006: Recommendation 4.3), entails designating various sectors and
assigning firms using self-employed workers to their appropriate sector and
requiring them to pay levies to cover their share of social benefits owed to
self-employed workers (see also Fudge and Vosko 2001b). Another involves
creating structures to support the establishment of self-employed workers’
organizations to organize and administer various social benefits. This sce-
nario could involve setting rates of minimum pay (or scale rates), building
in the worker and client contributions necessary to maintain the benefits
packages. Common in the arts in Canada and various parts of Europe, it is
particularly well-suited to self-employed workers who may, on average,
work full-time but are engaged by multiple clients (Staines 2004; Vosko
2005; Bernier 2006; see also Cranford et al. 2005: conclusion). These are but
a few options for curtailing precarious self-employed work that reject em-
ployee status as the principal (or the most extensive) basis for labour
protection.
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Notes

1. Collectively, this group of countries provides 97% of the ILO’s base budget. Thus,
while there are other ILO subgroups, such as the Asia Group and the Africa group,
IMEC'’s financial contribution puts it in a powerful position.

The year of the Recommendation on the Employment Relationship, 2006, was
the last year that member states of the EU participated in IMEC. Thereafter,
these states withdrew from this subgroup to foster greater policy coordination
within the EU, a decision motivated by the introduction of the EES described
in Chapter 5.

2. For a full list of sessions observed and participants interviewed in conducting
research for this chapter, see Appendices B and C. See Appendix D for a list of
sources for each statistical table in the chapter documenting these trends. The
remaining references to statistical data are cited in the text.

3. This section draws and builds on research conducted jointly with Fudge and
Tucker (especially Fudge et al. 2002 and 2003a).

4. In Canada, for example, a fourfold test—considering control, ownership of tools,
chance of profit, and risk of loss—grew up and, shortly thereafter, the ‘organiza-
tion test’, introduced by Lord Denning, emerged to take better account of the
integration of the work performed into the employer’s business (Fudge et al.
2002: 51-3).

Such a test was also influential in Britain, where common criteria for distin-
guishing between a contract of service and contract for services came to include
control, integration in a business, economic reality (a notion encompassing
chance of profit and risk of loss), and mutuality of obligation (Perulli 2003: 24-5).

In the United States, in turn, by the early 20th century, a ‘common law agency
test’ emphasizing the right of control prevailed in many jurisdictions. Yet some
used an ‘economic realities test’ (e.g. the federal Fair Labour Standards Act and
the Occupational Health and Safety Act), which allows for fuller examination of
other factors suggestive of ‘economic dependence’, and still others applied hy-
brid tests (for a concise summary of the list of factors normally considered under
the common-law agency test or 13-factor test, see Commission for Labor Coop-
eration 2003: 32).

5. Fudge, Tucker, and I (2002) describe these two approaches largely in relation to
the Canadian case, but they are broadly consistent with those identified in
Australia, the United States, and many EU member states (see also Dunlop
1994; Clayton and Mitchell 1999; Stewart 2002; Commission for Labor Coopera-
tion 2003; Perulli 2003).

6. For discussion of the first approach in the Australian context, see Clayton and
Mitchell (1999: 29); for the United Kingdom and EU level contexts, see Perulli
(2003: especially 118); and for an assessment in the Canadian context, see Fudge
et al. (2002: 66-73).
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10.

11.

12.

13.

14.

. For discussion of the second approach in the United Kingdom context, see

Davies (1999: 183); for the Australian context, see Creighton (1994: 68-70);
and for an assessment in the Canadian context, see Fudge et al. (2002: 88-90).

. Employee-like persons in Germany, whose situation is described in greater detail

below, have access to procedural rights and a few substantive rights (e.g. holiday
entitlements) (Datibler 1999; Davies 1999: 186; ILO 2000c). However, as is true
of dependent contractors in Canada, workers in this category can only access
some of the labour and social protections available to employees.

. See also Tucker (2005) for an instructive case study of newspaper carriers illus-

trating this point.

This is particularly the case with the introduction of managerial techniques,
such as Total Quality Management, designed to flatten hierarchies and shift
authority to cross-functional work teams, so that jobs widen and oversight is
more horizontal (Stone 2004: 105). Such techniques mean that some workers
have greater independence from management but, given collective or peer
oversight, independence does not necessarily amount to greater control over
the labour process. It is therefore important, as Davies (1999: 169) argues, to
distinguish specialized labour from labour flexibility. The flipside of greater
demands for ‘functional flexibility’ (Atkinson 1984; Piore and Sable 1984) and
teamwork among specialized workers is, of course, the increasing weight of
subordination among workers without open-ended or permanent employment
relationships. As Chapter S illustrated, a source of increased power among
employers in this area is rooted, in the case of fixed-term work, in their discre-
tion to renew such contracts on their expiry or, in the case of temporary agency
work, in their option of extending or cancelling assignments without notice.
There was an overall tendency towards growth in self-employment in services in
OECD countries in the 1990s, much of which was concentrated in financial
intermediation, real estate, renting and business services, and business and
community services (OECD 2000: 160).

In most OECD countries, between the 1980s and the 2000, the share of
total male employment made up by those who are self-employed decreased or
remained stable, while the share of total female employment made up by those
who are self-employed increased (OECD 2000: 156).

According to OECD (2005) national accounts data, the trend towards increased
within-nation income inequality is especially pronounced among the self-em-
ployed. Furthermore, Forster (2000: 16) shows that not only is the market
income of the self-employed within OECD countries more diverse than that
of employees, their income dispersion rates are higher, suggesting that their
incomes are likely to become even more variable than those of employees in the
future.

In the EU, employers are more likely than their solo counterparts to service large
enterprises, although many also service small and medium-sized enterprises. In
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2006, only 18% of self-employed employers catered exclusively to client busi-
nesses employing more than 100 employees (EUROSTAT 2006).

By labelling it a potential worksite, the convention encouraged registration and
labour inspection in the home. Its associated recommendation went further,
asserting that homeworkers should receive compensation for a variety of pro-
duction-related costs (ILO 1996b: paras. 8, 16).

The non-binding recommendation called as well for joint and several liability
for remuneration due to homeworkers, where an intermediary is involved (ILO
1996b: para. 18).

This exclusion followed from a deal struck between employers and workers in
advance of negotiations on private employment agencies and contract labour
(Fieldnotes, 17 June 1997).

This committee commissioned 39 country studies, as well as prepared a
synthesis document, to explore four types of situations: ‘subordinate work’
defined with reference to notions of control and subordination associated
with the employment relationship, ‘triangular employment relationships’,
self-employment, and self-employment under conditions of dependence (ILO
2003a: 44).

To make their case, they used the Industrial Relations Act of Queensland,
Australia as an example of legislation extending labour protection too far
(ILO 2006c: para. 43). They argued that this legislation (analysed below)
brought within its purview workers who ‘had a variety of reasons for remaining
independent contractors—including using their own equipment and flexible
working hours—not the least of which was that it was the individual’s own free
choice’.

In a position paper prepared for the negotiations, CIETT (2006: 1) argued for
formal recognition of the distinction between temporary agency work and
other triangular employment relationships. For CIETT (2006: 3), making such
a distinction was necessary in the recommendation because ‘the legal uncer-
tainty that may arise in relation to the employer’s identity, the workers’ rights
and who is responsible for them in the case of “triangular” relationships does
not arise in the case of Agency Work’. These elements, it argued, are already
addressed through the Convention on Private Employment Agencies, which
also defines the employer of the agency worker as the private employment
agency and outlines agency workers’ rights ‘unambiguously’.

The draft EU directive addressed to temporary agency workers under discussion
at that time motivated the latter concern since, as Chapter 5 also illustrated, in
2006 trade unionists and some EU parliamentarians were still seeking stronger
protections than those accorded under the ILO Convention on Private Employ-
ment Agencies (van den Burg, 19 February 2007; Passchier, 29 October 2006).
The Worker Vice-Chair rationalized this proposal on the basis that many of the
‘some 23 government members sharing insights and examples in their opening
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24.

25.

26.

27.

28.

statements’ had ‘referred to the problems associated with triangular relation-
ships’ (ILO 2006c: paras. 44-5).

A resolution adopted with the recommendation strengthens this call by
inviting the International Labour Office to support constituents by maintaining
up-to-date information as well as conduct comparative studies to support great-
er understanding and to ‘promote good practices’ (ILO 2006c: paras. 1-2).

EU members and Norway originally proposed that the text of this resolution

be incorporated in the body of the recommendation on the basis of a prior
claim of the Committee of Experts that it cannot be expected that nation states
will make the first move at a policy level (ILO 2000c: para. 68). However,
employers rejected giving the International Labour Office such a central role,
leading to the creation of a resolution.
The Industrial Relations Act (1996) of New South Wales also deemed workers in
certain occupations to be employees, recognizing that certain categories of
workers are in weak negotiating positions—for example, cleaners, carpenters,
bread and milk vendors, joiners or bricklayers, plumbers, drainers or plasterers,
painters and clothing outworkers—and included a power to deem other workers
to be employees by regulation.

In the case of the South Australian Fair Work Act (1994), section 4 contained a
definition of ‘contract of employment’ deeming certain kinds of independent
contracting arrangements to involve employment relationships even if they
would not have otherwise be defined as such.

My understanding of the nature and significance of unfair contracts laws at the
state and federal levels in Australia, particularly their import for protecting
independent contactors, is informed especially by the work of Sarina and Riley
(2006 and 2007) and Riley (2007a and 2007b).

In its pre-election platform, the ALP (2007d: 64, no. 148) went so far as to
endorse the ICA on the grounds that ‘labour recognizes, as recognized by the
ILO, that genuine independent contractors are governed by commercial law,
while employees are governed by employment law’.

For example, rather than introduce a statutory definition of ‘independent con-
tractor’, it continues the reliance on common-law tests. As Sarina and Riley
(2007: 355) illustrate, this approach reflects the Act’s aim of undoing state
initiatives to limit ‘employer strategies to outsource work previously done by
employees to armies of tied dependent contractors’.

Under the ICA (Part 2.8(1)), ‘workplace matters’ include remuneration and
allowances, leave entitlements, hours of work, enforcing or terminating con-
tracts of employment or agreements determining terms and conditions of
employment, disputes between employees and employers, industrial action,
and any other matter relating to employees or employers dealt with under the
WRA (1996) or state or territorial industrial legislation.

Social and anti-discrimination protections are defined not to be workplace
matters and, therefore, the federal government and states/territories retain
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30.

31.
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authority over deeming provisions under superannuation, workers’ compensa-
tion, and occupational health and safety, as well as matters relating to
the ‘prevention of discrimination or promotion of EEO (Equal Employment
Opportunity)’ (Australia (ICA) 2006: Part 2.8(2)(a)).

It empowers the court to levy fines, grant injunctions, and make orders, includ-
ing reinstating dismissed employees in the position they occupied before their
dismissal or a position no less favourable, and paying dismissed persons or
persons threatened with dismissal compensation for loss suffered as a result
of the dismissal or threatened dismissal (Australia (WRA) 1996 amended 2006:
Part 22, s. 904).

Crafted by a special Employment Status Group, this code aims to address con-
cerns about the increasing numbers of individuals categorized as self-employed
‘when the “indicators” may be that “employee” status would be more appropri-
ate’ (Ireland 2001: 2). The group opted for this method because of a fear
that a statutory approach would interfere with the flexibility offered by a case
law approach.

In Austria, for example, a presumption of subordination applies to a number of
designated groups, including sales representatives, pharmacists, and sports peo-
ple (EIRO 2002: 4). Similarly, France has a provision that covers journalists,
artists, and writers, among others (Staines 2004: 24; see also Lokiec 2004).

In the late 1990s Germany introduced an Act on the Advancement of Self-
Employment, after finding social security funds directed to employees
were shrinking due to the misclassification of subordinate employees as self-
employed. This Act established new criteria to assess employment status for this
purpose (Datibler 1999: 87; EIRO 2002: 4). The Act was short-lived, however; in
December 2002, the Red/Green coalition struck it down and initiated various
activities promoting self-employment as a means of curbing unemployment.
One such measure was the introduction of legislation promoting ‘me-inc com-
panies’, or small businesses of one, in January 2003. This legislation is designed
to encourage unemployed people to become self-employed by creating a state-
financed scheme to cover pensions and social security contributions for the first
three years that a formerly unemployed person engages in self-employment.
Another measure, introduced shortly before this me-inc legislation, was new
legislation promoting ‘mini jobs’ by raising the monthly pay threshold to
which workers pay no social security contributions, contributing to an increase
in such jobs from an estimated two million in 1991 to 4.7 million in 2005
(Ebbinghaus and Eichhorst 2006: 15).

In 2003, however, to prevent improper resort to ‘employer-coordinated
freelance work’, a new legislative decree replaced the concept of ‘employer-
coordinated freelance work’ in the private sector with the notion of ‘project
work’ (or ‘programme work’). Under the new legislation, contracts for project or
programme work are to make reference to at least one specific work programme
or programmes or phases of work established by the contractor. Furthermore, a
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‘project’ must foresee a specific final result, which may be connected to the
undertaking’s principal activity or an ancillary one and a ‘programme’ is an
activity which does not necessarily see a final result (Muratore 2004).

As Perulli explains (2003: 80), continuity reflects the notion that ‘the require-
ment of the other party .. . will take time to complete’. Distinct from the notion
of control, coordination is, in turn, a ‘functional relationship, a necessary
connection between the execution of the work and the organization of the
work by the beneficiary (entrepreneur or not)’ (80). Finally, the notion of
work of a mainly personal nature is quantitative, in the sense of the provision
of equipment, capital, or the involvement of other workers, and qualitative,
in terms of the importance of the service for the business involved. Its quantita-
tive connotation provides for including relationships involving third-party
work, while its qualitative meaning makes it possible to exclude purely entrepre-
neurial activities.

The earliest German interventions also extended procedural rules, in this case
concerning labour law, to worker-like persons, and they subsequently gained
entitlements to holidays, collective bargaining rights, protections against sexual
harassment in the workplace, and social security (Perulli 2003: 83-5).

German laws and policies do not define worker-like persons as clearly as their
Italian counterparts, but they typically refer to indicators such as the absence
of economic independence, the presence of economic dependence (as distinct
from personal dependence), the need for social protection (often indicated
by the presence of low income), the personal performance of work, and the
fact that the worker either performs work solely for one person or relies on one
person for more than half of his or her total income (Datibler 1999: 89-90;
Perulli 2003: 85).

Shortly thereafter, it modified s. 23 of its Employment Relations Act (1999),
giving the government the power to extend the protection of employment
rights, by secondary legislation, to these vulnerable workers (Barnard 2004: 134).
As Chapter 5 noted, the classification of temporary agency workers is uncertain.
For helpful discussions of this uncertainty, see especially Barnard (2004: 134-5);
and TUC (2007a: 8-9); see also Davidov (2004).

For a perceptive discussion of the strengths and limitations of the ‘worker’
concept, see McCann (2008: 41-8).

Such contracts, it argued, should: include rules on remuneration, such that rates
of pay are assessed ‘using a criterion of proportionality with the quality and
quantity of the work performed’; extend the right to suspend the relationship
in the event of maternity, sickness, accident, or serious family reasons (i.e. keep
the post open with or without payment of compensation); address termination
(i.e. mandate compulsory notice and justifiable reasons for termination, such as
serious breaches of the contract or a lack of economically viability); and extend
rights to training, and guarantees of the right to organize and participate in
trade union activities (Perulli 2003: 118-19).
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For example, it noted that the mechanism of a legal presumption of employee
status does not ‘capture the subtleties of situations in which, rather than ex-
panding labour law principles, it is necessary to find new ways to adapt them to
economically dependent workers’ (Sciarra 2005: 22).
This proposal was for a directive similar to the Council Directive on an employ-
er’s obligation to inform employees of the conditions applicable to the contract
or employment relationship (1991), which sets out employers’ obligations to
paid employees with a contract of employment or employment relationship.
The criteria of economic dependence it proposed and the entitlements it
sought mirrored those identified in the report’s immediate precursor (Perulli
2003), as well as those used in Italy, Germany, and the United Kingdom in
defining new categories of employment.
The original draft stated that establishing rights for economically dependent
workers does not require extending the full range of entitlements associated
with standard work contracts and, specifically, that anti-discrimination rights,
health and safety protection, minimum wage guarantees, and safeguards for
collective bargaining rights could be sufficient (EC 2006a: 9). As well, rights to
notice of dismissal might be restricted, as they are in most member states,
to ‘regular employees’ after a qualifying period of continuous employment.
The original draft also asked if there is to be a ‘“floor of rights” to be put in
place to safeguard the working conditions of all workers regardless of the form of
their work contract..., what should those rights be?” (EC 2006a: 10). This
question took its lead from Perulli’s proposal for minimum requirements for
personal work contracts for services undertaken by the economically dependent
workers.
While the United Kingdom'’s brief took great pains to indicate that all British
workers are entitled to certain rights, it objected to establishing something
akin to its worker concept and a floor of rights at the EU level on the basis
that ‘it is a matter for individual member states as to what the “floor of rights”
should be’ (UK DTI 2007: 9). Other countries, such as Denmark (2007), took
similar positions.
This was evidenced by a resolution adopted by the European Parliament in
July 2007 (pts. 1 and 4), which welcomed a new approach to labour policy
‘cover[ing] all workers regardless of their contractual status’ and identified
‘secure contractual arrangements in the context of modern organization of
work’ as a priority.
Notably, as EU-level policy-makers were assessing possible new legal categories
of employment, parallel developments were occurring elsewhere, such as in
Canada. Indeed, like the EU case, in the early 2000s the Canadian situation
was marked by modest efforts to promote self-employment, especially among
women, and the related concern to preserve social protection. For example,
in 2004, a Canadian federal taskforce proposed that the government extend
maternity leave benefits to self-employed women, noting that ‘women
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entrepreneurs would gladly pay into Employment Insurance [the program
through which maternity benefits are provided in Canada] if it meant that
they would have access to these benefits’ (Canada 2003: Recommendation
4.01). It also called for improved pension provisions, observing that
‘many [self-employed women] are in lower income categories than their male
counterparts’ and that their socio-economic situation unfairly compromises
their ability to save for retirement (Canada 2003: Recommendation 12.06).
Simultaneously, Canadian policy-makers explored avenues for extending pro-
tections and rights to a new category of ‘autonomous worker’, or ‘persons who
perform services comparable to those provided by employees and under similar
conditions, but whose contractual arrangements with the employer distinguish
them from “employees”’ (Canada 2006: 64). Indeed, the 2006 report ‘Fairness
at Work: Federal Labour Standards for the 21st Century’, a review of minimum
terms of employment under the federal labour code, chaired by Harry Arthurs,
proposed extending measures to protect their ‘basic right to decent working
conditions’; it also called for giving the government power to enact regulations
delineating sector-specific criteria for defining ‘autonomous worker status’ and
determining which protections are to be extended to this group in a given
industry (Canada 2006: Recommendations 4.2 and 4.3).

The discussion of alternatives for moving beyond the dichotomy of employed
and self-employed as a basis for establishing who should and should not
be entitled to labour protection in the remainder of this section builds concep-
tually on research conducted jointly with Cranford, Fudge, and Tucker
(especially Fudge and Vosko 2001b; Fudge et al. 2002; and Cranford et al.
2005: conclusion).
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7
Alternatives to the SER

This book has attempted to illustrate the manner in which contemporary
efforts to regulate the precarious margins of late-capitalist labour markets
contribute to their reproduction. Despite the range of approaches taken
across different contexts, they largely operate according to a common SER-
centric logic: the greater the deviation from the SER, the lesser the protec-
tion they provide. There is, therefore, an urgent need for a radical rethink-
ing of labour market regulation. The challenge, as stated at the outset, is
not simply to manage the precarious margins of the labour market but
to eliminate them. One place to begin, and where this book ends, is by
considering alternatives to the SER—and to SER-centrism.

This chapter evaluates three broad approaches to regulation, designating
them under the headings ‘tiered SER’, ‘flexible SER’, and ‘beyond employ-
ment’. Taken together, these approaches are by no means exhaustive of the
myriad potential alternatives. Rather, they reflect the menu of available
options, and thereby provide a basis for exploring possibilities. The ‘tiered
SER’ encapsulates the SER-centric approaches examined in Chapters 4 to 6.
The ‘flexible SER’, developed by Bosch (2004), is also SER-centric. However,
it supports a greater diversity in the forms of employment encompassed by
the SER and thus has the potential to limit the sharp tiering associated with
SER-centrism. Finally, the third approach, associated with Supiot (2001),
seeks to move ‘beyond employment’ as a basis for labour and social protec-
tion. The beyond employment approach is most promising, especially in its
attempts to de-link employment status and form of employment from
dimensions of labour market insecurity, while simultaneously addressing
the relationship between employment norms and gender relations and
extending citizenship’s boundaries. It nevertheless has limitations. What
is required is an alternative imaginary that builds towards transformative
visions of caregiving and community membership.
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Why there is No Returning to the SER

Before turning to discuss the three approaches, it is important to explain
why returning to the SER of old is not itself an option.

Chapters 3 to 6 charted the partial eclipse of the SER over the last several
decades, while illustrating considerable variation in the nature and extent
of change across contexts. Between the early 1980s and the early 2000s,
tull-time paid employment declined in Australia, Canada, and the EU 15
and, after having decreased modestly in the 1970s, its levels remained
relatively constant in the United States (Chapter 3). Furthermore, full-
time permanent employment, identified with an open-ended employment
relationship, decreased markedly in Australia, Canada, and the EU 15
(Chapters 3 and 5). At the same time, in some contexts, in its place, part-
time paid employment has been a particularly significant phenomenon,
whereas in others the growth of temporary paid employment has been
more dramatic. In still others, work for remuneration falling outside the
employment relationship, such as self-employment, is quite prevalent. It
is therefore important neither to overstate the pace and the extent of the
decline of the SER nor to assume uniformity in its character across different
contexts (Chapters 4-6).

If the eclipse of the full-time continuous job is only partial, why
not bolster the old SER? After all, sceptics might argue, moving too far
away from this employment norm is akin to ‘throwing the baby out with
the bathwater’, such that the security and protection long provided via
employment would decline. Rather than move away from the SER, why not
return to it, renormalizing its pillars and prohibiting forms of employment
deviating from them, much as temporary agency work was once banned in
many jurisdictions?

There is, however, no returning to the SER. This is so for several
reasons. To begin with, the male breadwinner/female caregiver gender
contract upon which it was built is crumbling. Women have entered the
labour force in large numbers—women’s participation rates were 69%,
74%, 65%, and 69% in Australia, Canada, the EU 15, and the United States
in 2007—and there is every indication that they will remain high (OECD
2008). Even though gender relations remain a site of contestation, the
notion of a normative citizen male worker unencumbered by caregiving
responsibilities is, thankfully, ‘history’.

External citizenship boundaries are also transforming. Countries such as
Canada and the United States are enlarging entry categories for temporary
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migrant workers. Simultaneously, the EU is closing off its external bound-
aries to many third country nationals! in favour of internal migration.2 In
these ways, (supra)national borders are being reinforced and yet interna-
tional migration for employment to industrialized countries continues to
expand. Attesting to its growth, according to the International Organiza-
tion for Migration (2005: 379), excluding the Soviet Union, nine million
people migrated to industrialized countries in the 1970s, 15 million in the
1980s, and over 21 million in the 1990s.

Even if it were possible to revive the SER, there is no reason to expect
that this employment model would not be characterized by its old exclu-
sions. The point to emphasize is that fundamental changes in gender
relations and citizenship boundaries make a return to the SER a recipe for
crisis in social reproduction. Additionally, not everyone aspires to holding
a full-time continuous employment relationship in which they work
for a single employer on the employer’s premises under direct supervision.
Nor are all types of work for remuneration suited to such arrangements.
To question the rhetoric surrounding ‘choice’ is not to dismiss many work-
ers’ desire for flexibility.

There is also good reason to anticipate that a revived SER would only be
a degraded facsimile of the original. In this regard, the United States is
an instructive case. Full-time employment, much of it ongoing, remains
significant in the United States. However, ‘contingent work’, a moniker
connoting temporary or transitory employment, has received considerable
attention in the contemporary period—and for good reason (Barker and
Christensen, eds., 1998; see also Polivka 1996). In the face of high levels
of full-time employment, the focus on contingency reflects, as Chapters 3
and S illustrated, the mounting significance of employment at will in the
United States, with the decline of internal labour markets, the break-up
of vertically integrated firms, decreasing rates of unionization, falling real
wages, and contracting social wage protections after the early 1970s (Hyde
1998; Summers 2000: 69; Stone 2001).

A high level of uncertainty surrounds full-time ongoing employment in
the United States. One reason is that union membership, long serving as
a means of securing protection against unfair dismissal or discharge with-
out just cause, dropped precipitously starting in the 1980s (Mishel et al.
2008: chapter 3), such that just 7.5% of all employees in the private sector
were union members in 2007, a decline of 9.3 percentage points from 1983
(Walker 2008: 30). Among all wage and salary workers, union membership
dropped from 20.1% in 1983 to just 12.1% in 2007 (Walker 2008: 29). Even
among full-time wage and salary workers, union membership rates are
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low—only 13.2% were members of unions in 2007 (14.5% were repre-
sented by unions) (USBS January 2008; table 1).

Alongside the decline in union membership in the United States, wages
stagnated. While real hourly earnings rose by more than half for produc-
tion and non-supervisory workers in private non-agricultural industries
after World War II, most of this growth occurred in the 1950s and 1960s
(United States Department of Labor (USDL) 1999). After peaking in 1973,
real hourly earnings fell or stagnated for two decades—and they only began
to stabilize in the late 1990s (USDL 1999; see also Boushey et al. 2007: 8).
Wage inequality also grew in the 1980s and the 1990s; according to the
United States Department of Labor (1999: 19), ‘after forty years of narrow-
ing inequality, the high-to-low wage ratio? increased by 19 percent between
1979 and 1999 (from 3.7 to 4.4), largely because low-wage workers’ earn-
ings fell dramatically [in the 1980s]’. This polarization over the past two
decades divided employment into ‘high-wage and low-wage jobs at
the expense of middle-wage work’ (Autor et al. 2006: 1). Furthermore, in
2005, inflation-adjusted wages of low-wage workers (i.e. earning lower than
66% of the median wage for male workers) had fallen back almost to 1979
levels (Boushey et al. 2007: 8; see also Appelbaum et al., eds., 2003).

Many full-time wage and salary workers not only lack the protection
afforded by a collective agreement, along with formal protections against
unjust dismissal, they earn low wages. There is no standard definition of a
low-wage job in the United States. However, the widely used modified
social-inclusion approach (Boushey et al. 2007) calculates low wages on
an hourly basis, and defines them as less than two-thirds of the median
hourly wage for men; it characterizes a low-wage job as one paying
lower hourly wages than jobs in the middle and upper shares of the labour
force and it references men’s median wage to offset ‘the extent to which
gender inequality in wages affects the definition of low wage jobs’ (20). In
2006, this low-wage threshold was $11.11 per hour. Using this approach,
more than one-quarter of full-time wage and salary workers held low-waged
jobs (King et al. 2006).

Many workers with sustained labour force attachment also lacked
employer-provided social wage benefits, such as health insurance; indeed,
between 1979 and 2006, private sector wage and salary workers (aged
18-64) who worked at least 20 hours per week and at least 26 weeks
per year endured a 13.9 percentage point decline in employer-provided
health insurance, a decline more dramatic for men (17.3 percentage points)
than for women (8.2 percentage points), but still leaving more women
without independent sources of health insurance (48.2% of women
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compared to 41.9% of men in this group) (Mishel et al. 2008: 3.12). This
downward trend is especially significant since health insurance is arguably
the foremost social wage benefit linked to employment in the United
States, in contrast to other industrialized countries, where it is not attached
to the contract of employment, the employer, or the workplace.4 That is,
most Americans with such coverage access it through plans provided by
their employers and requiring employee contributions.

In the United States, employment that is full-time and ongoing
still dominates. However, many workers in this situation, and situations
closely approximating it, lack certainty of continuing work and protections
afforded by union membership, earn low wages, and are without social
wage benefits such as employer-sponsored health insurance. The American
case highlights the threats of a degraded SER and the necessity of exploring
alternative options, which following from the integrated approach pursued
in this book, necessarily entails examining their assumptions about gender
relations and citizenship boundaries.

A Tiered SER

The tiered SER approach seeks to redress the misfit between the changing
realities of employment and labour and social protection systems by reviv-
ing norms of wage-earning and tying access to protection to a single job. In
this way, it is SER-centric. This approach encompasses the range of efforts to
address precariousness in post-1990 international and national labour reg-
ulations examined in Chapters 4 to 6 insofar as they address deviation from
the SER’s central pillars of the employment relationship, standardized
working time, and continuous employment. It envisions a stretched em-
ployment norm, embracing the idea that all adults should engage in em-
ployment, preferably, but not necessarily, full-time and on an ongoing
basis. The tiered SER approach calls, in some instances, for partial or prorat-
ed protections and benefits for part-time and temporary workers. It also
provides for exclusions and/or upholds thresholds (i.e. minimum daily or
weekly hours-requirements or qualifying periods) for their acquisition.

As Chapter 4’s exploration showed, a tiered SER approach draws part-
time permanent wage-earners into the orbit of the employment norm
through the mechanism of equal treatment. The limitations of this ap-
proach, epitomized by the ILO Convention on Part-Time Work, are acute
in Australia, given the magnitude of part-time casual employment there.
Similarly, as Chapter 5’s investigation of EU-level regulations indicated,
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adjusting the SER in response to the deterioration of continuous employ-
ment entails extending some protections and benefits to fixed-term work-
ers, also on the basis of equal treatment vis-a-vis a comparable permanent
worker, but fewer to temporary agency workers—and yet, as developments
in the EU 15 attest, these workers are particularly precarious because they
lack both an open-ended and a bilateral employment relationship. The
tiered SER approach also authorizes the continued exclusion of certain
workers from labour protection on the basis of occupational location
and category of employment; for example, Chapter 6’s examination of
ILO regulations addressing instabilities in the employment relationship
illustrates that this approach is capable of extending protection to em-
ployed workers and addressing uncertainties as to the existence of an
employment relationship. However, marking the limit of SER-centrism,
it focuses on drawing the distinction between commercial and employ-
ment relationships ‘effectively’. The overarching logic of the tiered ap-
proach is to bring those forms of work for remuneration falling just
outside the employment relationship at the crux of the SER within its
ambit, while leaving the precarious margins of the labour market intact.

The tiered SER approach continues to treat gender relations as ancillary
to employment norms. It assumes a gender contract characterized by
dual breadwinning, with caregiving remaining marginal in policy terms.
The result, variously associated with the ‘ideal worker’ (Appelbaum 2001
and 2002a) or the ‘adult worker’ models (Lewis and Guillari 2005), is that
women assumed to reside in nuclear family households (hence ‘dual’
breadwinning), must be ‘flexible’; they must bear a disproportionate share
of the costs (e.g. the double day) and ‘dependencies’ associated with accept-
ing forms of employment that enable them to accommodate caregiving.
Hence, the persistently gendered character of part-time casual employment
in Australia documented in Chapter 4. While a tiered SER approach might
oppose the use of particular forms of employment, such as disguised em-
ployment, as a means for firms to abdicate from employment-related
responsibilities, it takes a positive view of the ‘flexibility’ that others, such
as part-time and temporary employment, provide for workers who must
‘balance’ work for remuneration with caregiving responsibilities.

With the application of a tiered SER approach, the gender contract
could take several different forms. It could result in a situation in which
dual breadwinning is defined by long-hours full-time paid employment
among men and high rates of part-time employment characterized by
labour market insecurity among women. Under this scenario, caregiving
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functions integral to social reproduction would remain private household
responsibilities, resembling the state of affairs in Australia. Alternatively, it
does nothing to prevent a situation, defined, on the one hand, by long
hours of full-time continuous employment among both men and women
and, on the other hand, by a combination of the ‘third shift’ (Hochschild
2000) and the intensified commodification of caregiving activities per-
formed in both private households and institutional settings (public
and private), in part, by migrant women care workers holding partial
citizenship. This scenario approximates the American case (as well as the
Canadian case outside Quebec) (Arat-Koc 2006; Bergmann 2008)—and it
contributes to the tendency, among states, of using exploitative global care
chains (Hochschild 2000), premised on the extension of partial citizenship
to migrant women care workers, as a means of coping with tensions
in social reproduction, producing a situation in which certain women'’s
(i.e. highly educated national citizens) participation in the SER is founded
on the labour of temporary migrant workers.

Although some combination of both outcomes is also imaginable,
the second is made possible by the fact that the tiered SER approach
retains national citizenship boundaries. It does little to alter existing
practices of limiting full employment rights and protections, as well as
other civil, political, and social rights and entitlements, to national
citizens (i.e. native born or naturalized) and providing lesser employ-
ment rights, as well as other civil, social, and political rights, to migrant
workers; as Chapter 5 showed, in the EU 15, temporary agency workers
that are also migrant workers, especially those from accession countries,
encounter acute difficulties in securing protections under this ap-
proach. Furthermore, as Chapter 6 indicated, although the recognition
of the need to protect migrant workers helped put the instability of the
employment relationship on the international agenda, as well as on the
agendas of policy-makers in the EU and Canada, the resulting ILO
recommendation focuses narrowly on addressing abusive and fraudu-
lent practices in employment exclusively (i.e. it stops short of addres-
sing processes of recruitment and placement)—and the workers of focal
concern are those affected by uncertainty in the existence of an em-
ployment relationship.

In these ways, although it is more aware of, and concerned with, the
precarious margins of the labour market than SER-centrism of old, the
tiered SER approach can do little more than manage them.
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A ‘Flexible SER’

The second approach aims to forge a new flexible SER. The product of a
widely cited scholarly intervention by Bosch (2004), “Towards a New Stan-
dard Employment Relationship in Western Europe’, and similar interven-
tions by other scholars (see e.g. Esping-Andersen 2002), the flexible SER
approach is a response to debates about successors to the SER. This ap-
proach locates the need for an alternative to the old SER in growing flex-
ibilization of product markets leading firms to return to early industrial
forms of hiring and firing, the linked trends of rising educational levels and
the combining of education and employment,> and high unemployment
rates in OECD countries. At the same time, proponents of this approach
identify ‘overregulation’ as a concern. As Bosch (2004: 631) asserts, ‘dereg-
ulation of the SER is not the only problem, since excessive regulation, as
well as the regulations governing other employment forms, can have simi-
lar effects’. Here, Spain’s historically strong employment protection legisla-
tion is criticized for creating an SER that is too rigid and the magnitude of
fixed-term work therein is attributed to this legislative approach rather than
to the dissolution of long-term employment (Auer and Cazes 2001; Doogan
2005). Rising employment rates of women are seen as another precipitating
factor. In contrast to the tiered SER, however, the flexible SER approach
supports greater diversity in the forms of employment encompassed by the
employment norm partly as a means of maintaining women'’s high em-
ployment rates.

The flexible SER approach is an attempt to replace the SER of old with a
more decommodified alternative for workers in employment situations
formerly falling outside its range. It seeks ‘a flexible framework for self-
organized diversity, in which the differing interests of individuals, firms
and society are balanced out and the social security system is linked to
economic efficiency’ (Bosch 2004: 635). The flexible SER encompasses an
expanded range of forms of work for remuneration. Although employment
is to remain the basis for most labour and many social protections, under
this approach its form is to matter less in their content and design. This logic
resembles that of the ILO Declaration on Social Justice for a Fair Global-
ization (2008) described in Chapter 3. In its aim to institutionalize the
‘Decent Work’ programme, this declaration seeks to respond to challenges
posed by the growth of unprotected work and work in the informal econo-
my. More specifically, it calls for adapting the scope and coverage of social
security and creating policies ensuring a minimum living wage to all
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employed, as well as a basic income to all in need of such protection—two
objectives congruent with this alternative.

Distinct from the tiered SER, the flexible SER makes way for a ‘new
bargain’ between employers and workers. It pursues two additional avenues
to improve the functioning of the SER: first, flexible work organization,
specifically, increased opportunities for adjusting paid working hours in an
attempt partly to ‘share out the volume of paid work not only among
women, but also between the sexes’, counterbalanced by a shift to individ-
ual from derived rights, with the goal of encouraging women, in particular,
to build ‘independent’ social protection through paid work, although min-
imum pensions are also to extend protections against poverty in old
age (Bosch 2004: 634). The emphasis on flexible work organization
aims, in addition, to support lifelong learning, where the accent is on
‘active transfers’ for persons experiencing difficulty in achieving labour
force integration.

The second area of intervention emphasized is the development of public
childcare infrastructure for children under 6 years of age and all-day school-
ing for those of school age. This requirement is driven by the recognition
that ‘an increase in women’s employment that is not accompanied
by changes in the wider social environment is a phenomenon with the
capacity to blow apart the traditional SER, albeit one that is concealed by
the decline of the birth rate’ (Bosch 2004: 628). This justification, in its
emphasis on women and declining birth rates, corresponds with the stance
adopted by Esping-Andersen (2002: 95), who, in contemplating scenarios
for a post-industrial gender contract, notes that ‘we can abstractly imagine a
world in which women begin to embrace the typical male life cycle model,
lock, stock and barrel. In this world there would be almost no children’.
Thus, Esping-Andersen’s (2002: 94) vision of an egalitarian project, defined
effectively as a Scandinavian model minus sex segregation, entails ‘women-
friendly policy’ that includes affordable day care, justified on the basis that
its provision is ‘fundamental for mothers’ capacity to remain employed’,
as well as eldercare (see also Esping-Anderson 2000; see also Myles 2002).

In this way, the flexible SER approach supports a different gender con-
tract than its tiered SER counterpart—one defined by dual breadwinning
(still assuming a particular family form) in which certain forms of caregiv-
ing (e.g. childcare and eldercare) are valued. At the same time, as is evident
in the proposed shift from derived to individual rights, where social protec-
tion for men and women is built through labour force activity, proponents
of a new flexible SER put their faith in equal employment opportunity. The
path to addressing the gender of precarious employment lies in providing
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mechanisms for both men and women to engage in a range of forms of
employment and work arrangements. For example, for Esping-Andersen
(2002: 88, emphasis added), who observes that the ‘masculinization
of female biographies that we see in educational attainment and in partici-
pation curves hides persistent feminine life choices’, there is a need for a
‘new gender contract’ for a new welfare state, one characterized by a more
equitable domestic division of tasks. However, with the exception of
Esping-Anderson’s (2002) support for explicit incentives for fathers to
take leaves after the birth of a child (akin to ‘daddy leaves’ available in
Nordic countries, where men'’s share of total child leave days is modest but
rising), the flexible SER approach does not treat the ongoing division of
domestic responsibilities as an integral matter for public policy. Rather, it is
implicitly assumed that once childcare (and other care infrastructure) is in
place and once women no longer derive their rights as dependants, it is
sufficient to treat men and women as if they are similarly situated. The
flexible SER approach does not address structural issues tied to persistent
gender divisions inside and especially outside the labour force. It does not
acknowledge sufficiently the limits of care policies directed at sustaining
women'’s employment, specifically, as Lewis argues (2003: 181, emphasis
added), that they do little ‘either to promote a more equal gendered divi-
sion of the care work that remains to be done or to promote the valuing and
recognition of that work at the household or workplace level’. It also over-
looks imbalances in men’s and women’s ability to care for themselves or to
rest (i.e. leisure time inequalities) (Fraser 1997).

Without strong incentives for the equalization of caregiving responsi-
bilities that cannot be fully shifted outside of households, there is some
risk that a flexible SER approach would cultivate strategies mediating
tensions in social reproduction through the resort to migrant women
care workers. In practice, however, a flexible SER could accommodate
residence-based denizenship or the extension of considerable employ-
ment, social, and civil rights and select political rights, based on legal
domicile. Brought into contemporary usage by Hammar (1985) to de-
scribe the situation of migrant workers who came to Western and North-
ern Europe from the 1960s onwards and stayed on as long-term residents,
denizenship is an intermediary status in which immigrants from a variety
of entry classes are neither total foreigners nor full citizens. This status
stretches the bounds of national citizenship, and the rights and obliga-
tions attached to it by increasing the ‘socio-economic life-chances’ of
permanent residents (Lister 1997: 48; see also Soysal 1994). At the same
time, in a world dominated by nation states, denizenship is a less secure
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status than national citizenship. Indeed, denizens typically lack full polit-
ical rights, formal citizenship rights critical to democracy (Brubaker 1989).
In Sweden, for example, where denizenship is longstanding, virtually the
same rules govern immigrants’ and native-born people’s abilities to par-
ticipate in economic life (e.g. equal pay and working conditions, unem-
ployment insurance, and occupational injury benefits, etc.). With regard
to political rights, immigrants residing in Sweden for more than three
years are also permitted to vote and to run for office in regional and local
elections. And the social rights of immigrants are extensive, given the
country’s strong mix of universal benefits and contributory schemes,
which, while tied to employment, do not involve arduous work tests.
Immigrants have access to national health insurance, child and housing
allowances, and social assistance after a short period of residence.They
also have relatively generous access to basic pensions. Consistent with the
emphasis on individual rather than derived rights, Sweden additionally
grants immigrant workers’ family members individual entitlements so
long as they are residents (e.g. maternity benefits for immigrant (and
other) mothers who are not in the paid labour force are an individual
right) (Sainsbury 2006: 238). Furthermore, the working and employment
conditions of immigrant and non-immigrant care workers are equivalent
in Sweden, effectively limiting the development of exploitative global
care chains (Hassim 2008).

The commitment to a diversity of forms of employment without a loss of
protection characterizing the flexible SER approach, coupled with its sup-
port for dual breadwinning and its capacity to accommodate denizenship,
make it a more promising approach to regulation than the tiered SER
approach. At the same time, because it remains SER-centric, it is incapable
of dispensing with tiers altogether.

‘Beyond Employment’

A third approach to regulation, introduced briefly in the conclusions
to Chapters 4 to 6, emanates from a ‘prospective and constructive survey’
on the future of work and labour policy across the European Community,
known in the original French as Au-deld de l'emploi: Transformations du
travail et devenir du droit du travail en Europe (Supiot et al. 1999a; see
also Supiot 2001). Calling attention to the crisis of the Fordist model, the
originators of the beyond employment approach, a group of experts led by
Supiot and convened by the European Commission, identify the following
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developments as cause for action: the internal reorganization of business
towards customized production of products and services, women'’s entry
into the labour force en masse, the need of trade unions to redefine their
functions in the face of high unemployment, and states’ abandonment of
Keynesian policies in favour of anti-inflationary measures (Supiot et al.
1999b: 622-3).

The beyond employment approach pursues a vision of labour and social
protection inclusive of all people, regardless of their labour force status,
from birth to death, in periods of training, employment, self-employment,
and work outside the labour force, including voluntary work and unpaid
caregiving. It seeks to spread social risks, to be attentive to transitions in the
lifecycle, such as movements from paid employment to retirement and
from school to work, and to value civic engagement. The approach assumes
that every worker should be able, as required, to reduce (or increase) paid
working hours at certain points in his or her lifecycle, while retaining access
to protections and income supports. It seeks to normalize working-time
adjustments to accommodate shorter working hours in periods of weak
demand, ongoing voluntary community activities, periodic skills upgrad-
ing, and phased-in retirement, as well as extended leaves, such as maternity
and parental leaves, and to ensure that workers can maintain longer hours
in peak periods of labour force participation. The idea, taking expression in
the notion of labour force membership—that is, that ‘an individual is a
member of the labour force even if he or she does not currently have a
job’—is to reject a linear and homogeneous conception of working life tied
to the employment contract and thus the notion of a baseline altogether
(Supiot 2001: p. x).

At the level of employment regulation, adopting the beyond employment
approach would entail moving away from the uniform pillars of the SER as
bases for protection. For example, as Chapter 6 suggested, pursuing this
approach in its purest form would mean taking up the suggestion, which
Fudge, Tucker, and I advance elsewhere (2002: 105), of extending labour
protections to all persons engaged in work for pay and economically depen-
dent on the sale of their capacity to work unless there is a principled reason
for doing otherwise. By abandoning the dependent employment/self-em-
ployment distinction, this approach aims to enable paid workers to change
employment status without a loss of protection. Likewise, as Chapter 4
indicated, instead of treating ‘regular’ part-time employment as a variation
on the employment norm and prorating labour and social protections ac-
cordingly, the beyond employment approach proposes ‘worker time’, that is,
organizing paid working time to better reflect both life’s different phases and
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changing employment norms. Similarly, as Chapter 5 suggested, rather than
tying benefits to job tenure, this approach calls for extending benefits to
workers regardless of the duration of a given job; its starting premise is that
gaps in employment, fluctuating levels of employment intensity, and jobs of
varying duration are typical. As Anxo et al. (2006: 94) illustrate in elaborating
this vision, individuals would ‘consider their life course as a project in which
they perform paid work with varying intensity depending on their circum-
stances and preferences’ and, in turn, ‘a new social system would have to
offer citizens the possibility to design their own projects’, by which they
mean that discontinuities would no longer involve precariousness. This
aspect of the new social system would serve as a corrective to one of the
problems with SER-centric approaches, only addressed partially by the flexi-
ble SER’s commitment to active transfers, under which individuals making
transitions incur significant risks and costs, in the form of income loss,
constrained access to training, and ultimately, in some instances, exclusion
from the labour force (Schmid 2006).

The beyond employment approach proposes social drawing rights as the
main mechanism for realizing its vision of ‘worker time’, and working-time
adjustments in particular. As they are interpreted here, these rights are to
supplement, not replace, benefits related to other risks (e.g. illness, occupa-
tional injury, layoffs, etc.), which remain essential to sustaining strong
systems of labour and social protection. They are also assumed to be both
public and collective, that is, social drawing rights are to be distinguished
sharply from individual investment accounts.

As described by Supiot (2001: 56), social drawing rights aim to allow
people to draw on their prior labour force contribution, on the basis of a
‘free decision’ rather than on account of risk, at times when they are
required to engage in other forms of labour (e.g. unpaid caregiving work)
or civic participation. These rights are imagined as ‘a new type of social
right related to work in general’ (56). They are social in a double sense, in
the way they are established (i.e. the process of building up the reserve) and
in their aims (i.e. their social usefulness to the community).

To the limited extent that practical mechanisms for developing social
drawing rights are considered, they are to operate by releasing an indivi-
dual’s time, normally during an employment contract or following its
completion, and they are to be funded principally outside the market
(narrowly defined); the reserve for these rights is to emanate either from
the state directly (i.e. for tasks of public interest), from social security (e.g.
by virtue of having a dependent child), from joint insurance (e.g. training
leave funded by unions and employers’ associations), from firms on the
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basis of the continuity of an employment contract (e.g. parental leave or
sabbaticals), or from workers themselves, who may contribute, in whole or
in part, to ‘time-accounts’ through various means (e.g. overtime or income
reductions) (Supiot 2001: 57; see also Schmid 2006: 16). In this way, al-
though their utilization embraces a broad conception of work, employ-
ment (and indeed continuity in employment) remains quite central to
their operation; for example, the conditionality attached to social drawing
rights distinguishes them from the notion of a citizen’s income, which, in
its purest (i.e. universal) form, is unconditional (McKay 2007; Standing
2008b). Furthermore, the last two means identified for securing the reserves
necessary to exercise social drawing rights (i.e. on the basis of job tenure or
self-funding through overtime or salary-sacrificing) make these rights,
which aim to be public and collective, vulnerable to privatization and
individualization.

The beyond employment approach effectively prescribes a gender con-
tract defined by a more equitable distribution of work (paid and unpaid)
among men and women. To this end, it supports a move from derived to
individual rights for women, but sees it as insufficient. Indeed, to ensure
that individual rights do not translate into individualization, it seeks to
recast social rights based on a new concept of solidarity neither ‘thought of
as solidarity in the face of individual need nor on the basis of a closed list of
risks’ (Supiot 2001: 227), but, rather, as a vehicle connecting social rights
(e.g. equal access to high quality services in the general interest, occupa-
tional freedom, and lifelong learning) and group-based guarantees to social
equality. In its call for social drawing rights, the beyond employment
approach also elevates the value of socially useful activities or work in the
public interest, so that workers are not compelled to trade off precarious-
ness for the capacity to perform tasks essential to social reproduction, such
as unpaid caregiving and training. In these ways, it offers the promise of
recognizing care obligations that women have long ‘self-managed’ (Murray
2005b) (e.g. childcare, eldercare, etc.) through the employment contract in
the absence of formal provisions for them. In contrast to the flexible SER
approach, however, publicly provided care services are not a focus under
the beyond employment option. This omission raises the question of
whether, in practice, mechanisms supported by this approach could effec-
tively prioritize income replacement over the development of public infra-
structure for socially necessary care work. This oversight is also critical to
confront given the importance of labour force participation to women'’s
equality, in addition to the fundamental reorganization and reallocation of
paid and unpaid work among women and men more generally. Addressing
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it is also integral to confirming social drawing rights as supplementary to,
rather than a replacement for, strong social protection systems covering
involuntary risks.

Despite these qualifiers, the beyond employment approach goes a
fair distance towards answering feminist calls for new ‘reproductive bar-
gains’ (Gottfried 2009) and ‘gender settlements’ (Lewis 2003). It is also
compatible with Fraser’s (1997) widely discussed and elaborated universal
caregiver model and Appelbaum’s (2001: 313) parallel conception of
‘shared work and valued care’. Fraser’s (1997: 45) universal caregiver
model is defined by gender equity—a ‘complex notion comprising a plural-
ity of different normative principles’ to be ‘respected simultaneously’.
It entails the development of policies founded on the principles of anti-
poverty, anti-exploitation, income equality, leisure-time equality, equality
of respect, anti-marginalization, and anti-androcentrism. Under this
model, all jobs are designed on the assumption that workers are caregivers,
shortening hours of work for pay across-the-board, and extensive employ-
ment-enabling services are provided. Some informal care work is supported
publicly, and merged with work for pay under social insurance, whereas
other state-supported care work is located in civil society (e.g. in locally
organized institutions) (Fraser 1997: 60, 61). By dismantling oppositions
between breadwinning and caregiving and public and private responsibil-
ities, the universal caregiver model offers possibilities for transforming
gender relations. Taken to its logical conclusion, it dispenses with the
need for a gender contract altogether.

The beyond employment approach also recognizes the need to recast
citizenship boundaries. It assumes a version of citizenship extending fur-
ther than the nation state, while still upholding the fusion of community
membership and territory. Under this approach, rights previously attached
solely to citizenship in a given state are supplemented by those tied
to citizenship in a larger geopolitical entity comprised of a number of states
(i.e. continentally). And this enlarged citizenship takes effect mainly
through cross-border movement. The reference point is EU citizenship,
which extends considerable extensive economic, especially work/employ-
ment rights, civil and social rights, as well as select political rights, to
citizens of the Union, defined as ‘every person holding the nationality
of a Member State’ (EU 1992: Art. 8.1),6 and lesser rights, tied principally
to employment, to third country nationals entitled to become permanent
residents of EU member states. Beyond employment thereby supports a
notion of citizenship resembling a supranational form of membership akin
to a ‘supra-nationality’ (Delanty 1997). In the EU context, one potential
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result is a reduction in certain exclusions contributing historically to the
prevalence of precarious employment among migrant workers holding
EU citizenship (or EU long-term residence permits), moving between mem-
ber states. Another potential outcome is the extension of elements of
residence-based denizenship to third country national long-term residents
of EU member states, a process (albeit limited) initiated in the 2003 Direc-
tive Concerning the Status of Third-Country Nationals who are Long-Term
Residents, which seeks to enlarge work/employment rights (and economic
rights more broadly) as well as social, political, and civil rights among this
group.”

Still, the overriding logic of the European ‘supranationality’ reproduces
pre-existing problems at a different scale. EU citizenship prioritizes
the interests of paid over unpaid workers (and persons engaged in ‘non-
economic’ activities). Additionally, while ‘supranational denizenship’ is
emerging, obstacles to gaining entry through EU citizenship’s gates are
numerous, given strict external border controls. The EU context is charac-
terized by pressures from within—that is, local nationalism—and from
without—that is, entry into the EU (Lister 1997: 52-4). For these reasons,
even this best-case scenario for post-national membership (Soysal 1994:
148) continues to hinge on a territorially delimited (supra) state-centred
conception of community membership.

Much like the beyond employment approach itself, the version of gender
justice informing the universal caregiver model is also insufficiently atten-
tive to the relationship between gender relations and citizenship bound-
aries. The universal caregiver model is justly criticized for neglecting global
sex/gender divisions, specifically for focusing on revaluing caregiving
work among women who care for their own children without sufficient
attention to the many migrant women care workers who care for other
people’s children in high-income countries (Weir 2005: 311). The geopoli-
tics of its ‘universal’ vision is suspect, given its lack of attention to gendered
processes of global exploitation and economic polarization (Beneria 2008;
Hassim 2008). There is therefore a danger that, even with the realization
of something like a beyond employment approach, migrant women
would continue to perform a considerable share of paid care work in the
contexts (national and supranational) from which this approach emanates
(i.e. high-income countries and regions), in part because there is simply
not enough labour to supply the number of workers, especially childcare
workers, required (Hassim 2008). Furthermore, even if the working and
employment conditions of care workers are fully valued through public
care infrastructure, along with the extension of full citizenship rights to
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migrant care workers, this does nothing to redress the drain on sending
economies. Nor does it respond to women'’s limited access to paid employ-
ment in the formal economy in low-income countries, which compels
many workers to migrate in the first place (Beneria 2008; Hassim 2008).

Towards an Alternative Imaginary

The limits of the beyond employment approach necessitate an alternative
imaginary combining its best elements with new normative principles for
organizing the work/care/community membership nexus.

Pursuing this imaginary requires developing visions for gender
relations and community membership towards global ‘universal caregiving’
(Fraser 1997; see also Weir 2005; Beneria 2008; Hassim 2008) and ‘inclusive
citizenship’ (Lister 1997 and 2007; see also Bosniak 2002; Ong 2006) in
tandem with expanded mechanisms for de-linking employment status and
form of employment and access to labour and social protections.

It is necessary to rework the normative principles for gender equity
underpinning the universal caregiver model such that they foster
global universal caregiving. The difficult task is to deepen the anti-poverty,
anti-androcentrism, and income equality principles critical to improving
women’s access to paid employment in the formal economy in low-income
countries (Beneria 2008), to expand the anti-exploitation principle to re-
spond to the harsh (and discriminatory) treatment of women workers
employed by foreign-owned firms in such contexts (Hassim 2008),
to develop the anti-marginalization principle to improve low-income
states’ capabilities to deliver social supports necessary for limiting gendered
poverty, and, returning to the lessons of Chapters 1 and 2, to enlarge the
equality of respect principle to strengthen (especially women) workers’
power to shape the content of international regulatory frameworks around
the world (Pearson 2004).

Denationalizing citizenship is a necessary complement to realizing this
vision for global universal caregiving. To this end, a number of scholars in
citizenship and migration studies are attempting to rethink place of birth,
lineage, and residence as primary bases for accessing rights and protections
(Lister 1997; Bosniak 2002; Sassen 2005; Ong 2006). One example is found
in the work of Lister (1997: 63), who aims to ‘free the concept of citizenship
from the confines of the nation-state without losing sight of the continued
power of the nation-state to delineate and control boundaries of exclusion’.
Building on critiques of existing models of national and supranational
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citizenship (see especially Yeatman 1994; see also Meehan 1993; Isin 2005),
Lister (2007) advocates what she calls ‘inclusive citizenship’, attempting to
‘use international human rights measures and the development of an
infrastructure of global citizenship to substitute a more just “order of
exclusions and inclusions” [citing Yeatman 1994: p. ix] than national
citizenship’ (Lister 1997: 63). Her approach amounts to a radical framework
for reconfiguring entry categories, residence rights, and citizenship. To
such ends, Lister (1997: 63-4) identifies five guiding principles: non-
discrimination so that rules governing entry do not disadvantage particular
social groups; observance of basic human rights along the lines of interna-
tional conventions, such as the UN Convention on the Rights of Migrant
Workers and Members of their Families (1990) (on the right to stay and to
move, see also Baines and Sharma 2002); autonomous legal status of mi-
grants as individuals regardless of gender or marital status; international-
ism, especially high-income countries’ obligations to migrants in ‘an
economically polarized world’; and transculturalism or the affirmation of
cultural differences and their fluidity. These principles aim to address exter-
nal as well as internal inclusions and exclusions of citizenship, resulting in
a framework complementary to visions for global universal caregiving.
The notion of labour force membership, aimed at weakening the link
between employment status and form of employment and dimensions of
labour market insecurity, together with the related mechanism of social
drawing rights, is well-suited to integration with principles for pursuing
global universal caregiving and inclusive citizenship. The beyond employ-
ment approach conceives of labour force membership as a means of
responding to the situation of workers located in a particular national
or supranational economy encountering bouts of unemployment or be-
tween jobs. However, this notion could extend more fully to workers who
are unpaid carers in between and during phases of extensive labour force
participation (i.e. part-time or full-time). Expanded in this way, labour
market membership would lessen the compulsion, common among work-
ers with caregiving responsibilities, to participate in precarious employ-
ment. To go one step further, stretching this notion to encompass persons
moving from one country to another for work and/or employment could
contribute to reducing the salience of entry category in shaping workers’
access to social and economic rights in particular places. Global labour
market membership would address gaps in the extension of rights and
protections accorded to migrating workers falling in between different
regulatory regimes; for example, it would promote the extension of protec-
tions to migrant workers in the recruitment and placement processes via
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agreements between sending and receiving countries of the sort rejected
in debates preceding the adoption of the ILO Recommendation on the
Employment Relationship (2006). Realized in practice, it would mean
that migrant workers would no longer be captive groups of workers.
It would reduce the distinct role of migrant labour as a component of the
labour supply long defined by the institutional differentiation of its pro-
cesses of reproduction and maintenance, and especially its specific form of
powerlessness (Buroway 1976; Sassen-Koob 1978, 1981). Thus enlarged,
labour market membership would limit precarious employment by foster-
ing both gender equity and post-national citizenship.

The beyond employment approach proposes social drawing rights, inter-
preted here as public rights, as a means for realizing labour force member-
ship and, in particular, for supporting work in the public interest. However,
social drawing rights, specifically collective supports for the release of indivi-
duals’ time, are designed to be attainable among all paid workers in a territory
on the basis of a prior contribution to the labour force. They are imagined as
social citizenship rights to be accessed by national and supranational citizens
or denizens with (presumably extensive) employment histories in a given
territory. This design element is out of sync with a much-needed recognition
of the value of work, broadly conceived, since persons lacking reserves from
which to draw, such as unpaid caregivers and migrant workers, could not
access supports for work in the public interest. Furthermore, as emphasized
above, although work in the public interest is to be funded outside the
market, modes of potential funding identified for the utilization of social
drawing rights are not fully public; most depend, at least in part, on market
mechanisms (e.g. supports from joint insurance or from firms made available
to workers on the basis of the continuity of an employment contract). Yet
social drawing rights could be developed to support the unpaid caregiving
work of women and men lacking sufficient reserves from which to draw due
to their work/employment and/or citizenship status.

For those with care responsibilities in the territory in which they
are employed, the obvious means of delivering social drawing rights
are state social security systems. For those with care responsibilities outside
the territory in which they work, creative modes of delivery are imaginable.
One possibility, proposed for migrant women workers from low-income
countries, particularly those engaged in paid caregiving work in high-
income countries, involves taxing receiving countries to fund public physi-
cal and social (including care) infrastructure in sending economies (Beneria
2008: 17; see also Pearson 2004). Some such monies could then be devoted
to enabling migrant workers to exercise social drawing rights.
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Developing an alternative imaginary requires challenging the organiza-

tion of caregiving and dominant notions of community membership.
Approaches to regulation dislodging SER-centrism have the potential to
contribute to this imaginary and political movements for social change
are critical to seizing its potential. By illustrating the integrated historical
roots of employment norms, gender, and citizenship boundaries and their
lasting effects, my aim herein has been to begin to point the way to using
a feminist political economy of the labour market to advance this process.

Notes

1.

Third country nationals are persons resident in the EU who are neither citizens of
the member state where they live nor citizens of another EU member state, but
citizens of a third country. As they are defined in EU policy, third country
nationals include immigrants who entered a member state with a valid work
permit and subsequently gained residency status under the laws of their member
state of residence and their family members who migrated to the EU via family
reunification laws. They may also include children of third country nationals
where member states do not grant citizenship automatically to those born in
their territories.

. On the expansion of temporary migrant work in Canada, see e.g. Boyd and

Pikkov 2005; Sharma 2006; and Trumper and Wong 2007; and in the US, Smith
1999; and Lowell 2001. On limiting external migration to the EU, see e.g. Lister
1997; and Morris 2002.

. The wage ratio is measured by the Bureau of Labor Statistics as the ratio of a high

wage worker’s earnings (in the 90th percentile of the wage distribution) to that of
the low wage worker’s earnings (in the 10th percentile). The figures cited here
reflect weekly earnings ratios.

. In Canada, for example, while there are various means of extending labour and

social protections, medical care and health insurance flow from what Langille
(2002: 140) describes as a citizenship platform, which provides social infrastruc-
ture regardless of an individual’s labour force status.

. The expansion of the education system, and the consequent extension of the

youth phase of life, together with high unemployment, leads Bosch (2004: 628)
to suggest that ‘temporary and part-time jobs have become standard, albeit
temporary, employment forms that are not the last stop on an individual’s career
trajectory’.

. While there is no necessary analytical connection between citizenship and na-

tionality, given the historical relationship between them, in the Treaty on the
European Union (1992), ‘nationality’ refers to the affiliation of an individual with
a state and the reciprocal rights and duties attached to it (Guild 1996: 32-3;
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Meehan 2000: 4). As Close (1994: 6) helpfully explains, nationality is ‘the exter-
nal face of a complex concept which also possesses an internal face which is
[national] citizenship’.

7. In 2003, in a move to create a supranational status akin to residence-based
denizenship, the EU adopted a Directive Concerning the Status of Third-Country
Nationals who are Long-Term Residents (2003). Introducing an EC long-term
residence permit, this directive proceeds in two steps: first, it provides for the
harmonization of rules for conferring (or withdrawing) permanent resident sta-
tus to third country nationals in the ‘first member state’ (i.e. the EU member state
which for the first time grants long-term resident status to a third country
national). Under its terms, third country nationals residing legally within the
first member state’s territory for five years are eligible for permanent resident
status, subject to certain mandatory conditions (i.e. evidence that long-term
residents have, for themselves and for dependent family members, stable and
regular resources sufficient to maintain themselves and their families, as well as
sickness insurance) and certain optional requirements (i.e. the requirement that
third country nationals comply with integration conditions) (CEU 2003b: Art. 5).
Third country nationals holding this status are to be treated equally to nationals
with regard to various rights and entitlements (e.g. access to employment and
self-employment, education, credential recognition, social security, social assis-
tance, and social protection, tax benefits, access to goods and services, freedom of
association, and free access to the entire territory of the member state), subject to
certain qualifiers (e.g. member states may limit equal treatment in respect of
social assistance and social protection to core benefits) (CEU 2003b: Art. 11.4).
Upon receipt of such national residence permits, member states are required to
issue long-term residents with EC residence permits valid for five years and
renewable automatically upon application.

Second, the directive advances a framework for the extension of residence
rights in a ‘second member state’ (i.e. any member state other than the one
which for the first time granted long-term resident status to a third country
national) to third country nationals holding EC long-term residence permits.
Here, the goal is to enable third country nationals holding permanent residence
status in a first member state, and thus EC long-term residence permits, to
acquire the right to reside in the territory of the second member state for eco-
nomic (i.e. employment), training, and other purposes. This right is, however,
subject to conditions established by the second member state. For example, the
directive permits the second member state to limit the total number of persons
entitled to be granted right of residence, provided that such rules existed when
the directive was adopted (CEU 2003b: Art. 14.4). In cases of an economic activity
in an employed or self-employed capacity, the second member state may also
examine the situation in their labour market and apply national procedures
regarding requirements for filling vacancies and it is permitted to give preference
to Union citizens (CEU 2003b: Art 14.3; on broader conditions permissible,
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which resemble those qualifying access to long-term residence status in the first
member state, see Art. 15).

This tiered formulation means both that the supranational citizenship rights
of third country national permanent residents are more limited than those
of nationals of EU member states, and that their rights vary on the basis of
national rules.
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Appendix A: Table of Selected” International Labour Regulations, 1906-2008"

1900s 1910s 1920s 1930s 1940s 1950s 1960s 1970 1980s 1990s 2000s
Stripping the SER of its Regulating Non-Standard Forms of Employment
Exclusions:
The Era of Equality
GENDER Equal Employ- EU Equal Equal Night Work  Maternity
RELATIONS Remunera- ment Treatment Opportunities 1990 (C171/ Protection
tion 1951 (Women Directive and Equal R178) 2000 (C183/
(C100/R90) with Family 1976 Treatment for R191)
Responsibi- Men and Protocol to
Maternity lities) 1965 UN Women the Night
Protection (R123) Elimination ~ Workers with Work
(Revised) 1952 of All Forms  Family (Women)
(C103/R95) of Responsibilities Convention
Discrimina- 1981 (C156/ (Revised)
Social tion Against  R165) 1948 (No.
Security Women 89) 1990
(Minimum 1979 (C) Equal
Standards) Opportunities
1952 (C102) for Men and
Women in
Discrimina- Employment
tion 1985
(Employment (Resolution)
& Occupation)
1958 (C111/
R111)
CITIZENSHIP Migrant UN Protec-
BOUNDARIES Workers tion of the
(Supplemen- Rights of All
tary Migrant
Provisions) Workers and
1975 (C143) Members of
Their
Migrant Families
Workers 1990 (C)

1975 (R151)




SER—(BILATERAL)
EMPLOYMENT
RELATIONSHIP

SER—
STANDARDIZED
WORKING TIME

SER—
CONTINUOUS
EMPLOYMENT

Employment
Promotion and
Protection
against
Unemploy-
ment 1988
(C168)

Self-
Employment
Promotion
1990
(Resolution)

Home Work
1996 (C177/
R184)

Private
Employment
Agencies
1997 (C181/
R188)

Employment
Relationship
2006 (R181)

Part-Time
Work 1994
(C175/R182)

EU Part-Time
Work
Directive
1997

Holidays with
Pay 1954
(R98)

Holidays
with Pay
(Revised)
1970 (C132)

EU Fixed-
Term Work
Directive
1999

EU
Temporary
Agency
Work
Directive
2008

(Continued)



Ap pe ndix A (Continued)

1900s 1910s 1920s 1930s 1940s 1950s 1960s 1970 1980s 1990s 2000s
CONSTITUTIONAL, European European Inter- Social Social Justice
PROGRAMMATIC & Convention Social national Declaration for a Fair
OTHER CORE for the Charter Programme 1998 Globalization
INSTRUMENTS Protection of 1961 for the Declaration
Human Rights Improve- Decent 2008
and ment of Work 1999
Fundamental Working
Freedoms Conditions
(1950) and Environ-
ment
(PIACT) 1975
Notes:

~ Discussed in book.

* ILO unless otherwise indicated.

IALL = International Association of Labour Legislation.

(C) = Convention (ILO conventions numbered according to ILO system).

(R) = Recommendation (ILO recommendations numbered according to ILO system).



Appendix B: List of International Labour
Conferences Observed

Negotiation of the ILO Convention on Private Employment Agencies; International
Labour Conference; Geneva, Switzerland; 1-30 June 1997

Stage 1 Negotiation of the ILO Convention on Contract Labour; International
Labour Conference; Geneva, Switzerland; 1-30 June 1997

Collection of Data on Stage 2 of Negotiation of the ILO Convention on Contract
Labour and Activities of Committee of Experts; ILO; Geneva, Switzerland; 10-31
July 2000

General Discussion on the Informal Economy; International Labour Conference;
Geneva, Switzerland; 1-20 June 2002

General Discussion on the Scope of the Employment Relationship; International
Labour Conference; Geneva, Switzerland; 1-20 June 2003

Negotiation of the ILO Recommendation on the Employment Relationship;
International Labour Conference; Geneva, Switzerland; 1-20 June 2006
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Appendix C: List of Interviews

Alberg, Jonas

Berthiaume, Francoise

Brown, Tony
Bowtell, Cath
Cullen, Paul
Gale, Linda
Game, Chris
Harvey, Keith
Hughes, Alisha
Kentish, Alister
Lawrence, Jeff
Lennon, Mark
Morris, Jo

Parrot, Jean Claude

Passchier, Catelene
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Commission of the European Union; Legal Officer—EU
Labour Law; Brussels, Belgium; 31 October 2006.
Commission of the European Union; Senior
Administrator or Legal Officer—EU Labour Law;
Brussels, Belgium; 31 October 2006.

National Tertiary Education Industry Union; Vice-
President Academic; Sydney, Australia; 30 June 2006.
Australian Confederation of Trade Unions; Industrial
Officer; Melbourne, Australia; 27 June 2006.
Commission of the European Union; Legal Officer—EU
Labour Law; Brussels, Belgium; 2 November 2006.
Australian Education Union; Federal Industrial Officer;
Melbourne, Australia; 27 June 2006.

National Tertiary Education Industry Union; State
Secretary; Sydney, Australia; 30 June 2006.

Australian Services Union; Industrial Officer;
Melbourne, Australia; 27 June 2006.

Labor Council New South Wales; Industrial Officer;
Sydney, Australia; 29 June 2006.

Australian Manufacturing Workers’ Union; National
Research Officer; Sydney, Australia; 29 June 2006.
Liquor, Hospitality and Miscellaneous Union; National
Secretary; Sydney, Australia; 29 June 2006.

Labor Council New South Wales; Assistant Secretary;
Sydney, Australia; 29 June 2006.

Trade Union Congress, UK; Senior Policy Officer;
Reading, UK; 21 November 2006.

Vice-President, External, Canadian Labour Congress;
Chief Trade; Union Negotiator in Failed Negotiations
on Contract Labour; Geneva, Switzerland; 17 June 1997.
European Trade Union Congress; Confederal Secretary;
Brussels, Belgium; 31 October 2006.
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Pennel, Denis

Peters, Alison

Representative
Representative
Roberts, Tom
Rosewarne, Stuart

Van den Burg, Ieke

Van Leur, Alette

Warneck, Fabrice

Yasokawa, Keiko

EUROCIETT/CIETT; Managing Director; Brussels,
Belgium; 31 October 2006.

Labor Council New South Wales; Deputy Assistant
Secretary (Community Affairs); Sydney, Australia; 29
June 2006.

Textile Clothing and Footwear Union of Australia;
Sydney, Australia; 29 June 2006.

Trade Union Congress, UK; London, UK; 23 November
2006.

Construction Forestry Mining Energy Union; Senior
Legal Officer; Sydney, Australia; 29 June 2006.
National Tertiary Education Industry Union; State
President; Sydney, Australia; 30 June 2006.
Parliamentary Reporter for the draft EU Directive on
Temporary Agency Work; European Parliamentarian;
The Hague, Netherlands; 19 February 2007.

Ministry of Social Affairs and Employment; Deputy
Director for International Affairs; The Netherlands; 19
February 2007.

UniEuropa; Property Services Secretary; Berlin,
Germany; 29 November 2006.

National Tertiary Education Industry Union; Secretary;
Sydney, Australia; 30 June 2006.
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Appendix D: Data Sources and Notes for
Statistical Figures and Tables

This appendix lists the sources for each statistical figure and table in the book by
chapter. It also explains how certain variables were constructed, where appropriate.

Chapter 3

Figure 3.1: Full-Time Paid Employment as a Percentage of Total Employment,
Australia, Canada, the EU 15, and the United States, 1983-2006

SOURCES

Australia: Australian Bureau of Statistics (ABS) 1983-2006, LFS.
Canada: Statistics Canada (StatsCan) 1983-2006, LFS.

The EU 15: EUROSTAT 1983-2006, EU LFS.

The United States: United States Bureau of Statistics (USBS) 2006a, CPS.

Nortes

Data for several countries belonging to the EU 15 are missing from several early years
of the EUROSTAT EU LFS. For this reason, data reported for the EU 15 in Figure 3.1
omit the following countries for the following years: Austria (1983-1994), Finland
(1983-1985), Germany (1983-2001), the Netherlands (1984), Portugal (1983-1985),
Spain (1983-1985), and Sweden (1983-1984). The most significant omission, from
this data set, given its large labour force, is for Germany between 1983 and 2001.
Fortunately, the most recent data referred to from the EUROSTAT EU LES (i.e., for the
early 2000s) include Germany.

Figure 3.2: Full-Time Permanent Employment as a Percentage of Total
Employment, Australia, Canada, and the EU 15, 1980s*-2006

SOURCES

Australia: Figures for total employment for 1984-1995 are from ABS 1978-1995; for
1996-2002 are from ABS 1996-2002; and for 2003-2006 are from ABS 2003-2006.
Figures for full-time permanent employment for 1982 are from ABS 2006; for 1984—
1987 are from ABS 1984-1987; for 1988 and 1990 are from unpublished data derived
from ABS, Weekly Earnings of Employees (Distribution), Cat. No. 6310.0 (Romeyn 1992);
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for 1989, 1991-1995, and 1997 are from ABS (1989, 1991-1995, 1997); for 1996 are from
ABS 1996; and for 1998-2006 are from ABS 1998-2006.

Canada: StatsCan 1989, 1990, 1992, 1993 and 1994, GSS; StatsCan 1991 and 1995
Survey of Work Arrangements; StatsCan 1996-2006, LES.

The EU 15: EUROSTAT 1983-2006, EU LES.

NoTEs

The measure for full-time permanent employment in Australia attempts to represent
all employment characterized by standard full-time hours that is in no way per-
ceived to be temporary; this requires creating a measure excluding both casual
employment and employment of finite duration.

Depicting trends in full-time permanent employment in Australia is complicated
by both the unique character of casual employment in this context, which Chapter 4
explores, and the changing approaches to measuring part-time and full-time
employment and casual and non-casual employment adopted by the ABS over
the period covered in Figure 3.2. For this reason, the percentages represented in the
figure until 2002 draw on estimates using the above sources produced by Campbell
(2008), which depict employees whose hours equal or exceed 35 per week and whose
employment is perceived as permanent. I am grateful to lain Campbell for sharing
both his expertise and these estimates with me for this purpose.

Until 2002, ABS surveys relied on self-identification for determining both workers’
status as full-time or part-time and their tenure as permanent or temporary. From
2002 onwards, actual hours worked became the basis for standard classifications of
employment status such that full-time came to be defined as 35 hours or more per
week. Simultaneously, in most measures the presence of leave entitlements for
sickness or holidays, two central indicators that employment is not casual, became
a key proxy for permanency. Campbell’s estimates for the years prior to 2002 seek to
develop a measure of full-time permanent employment that approximates this
contemporary understanding (i.e. all full-time employment that is accompanied
by leave entitlements for sickness or holidays and/or is not in any way of a limited
duration), which this figure carries through to 2006 based on the sources identified
above. This approach mirrors the approach to measurement used in examining part-
time casual work in Chapter 4.

Figure 3.3: Men’s and Women'’s Shares of Total Paid and Unpaid Work, Australia
(2006), Canada (2005), Selected EU 15 Countries (1998-2002)," and the United
States (2006)

SOURCES

Australia: ABS 2006 (Cat. No. 4153.0), TUS.

Canada: StatsCan 2006.

The EU 15 (selected countries): EUROSTAT 2004a (National Tables for Belgium, Fin-
land, France, Germany, Italy, Spain, Sweden, and the UK).

The United States: USBS 2006, ATUS.
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NorTEs

Australia, Canada, and the United States rely on similar approaches to measuring
total work (i.e. all paid work added together with unpaid work). There are three key
components of unpaid work: childcare, housework, and senior care. For instance,
StatsCan’s GSS defines unpaid work as the sum of time spent looking after one or
more children in or outside the household without pay; unpaid housework, yard-
work or home maintenance for your household or for persons who live outside your
household; unpaid care or assistance to one or more seniors who live in or outside
your household. In contrast, paid work encompasses all activities that are performed
for pay, in primary and secondary jobs, including self-employment and waged
employment.

As for the EU 15, the calculation is based on estimates drawn from EUROSTAT
(2004a). Countries included in this estimate are Belgium, Finland, France, Germany,
Italy, Spain, Sweden, and the UK. Estimates published in EUROSTAT (2004a) are
extracted from national time use surveys conducted during the period 1998-2002.
This source does not indicate which specific years are included for the countries
covered but rather refers to the range 1998-2002 (EUROSTAT 2005: 5).

Chapter 4

Table 4.1: Part-Time Employment as a Percentage of Total Employment, Selected
OECD Countries, 1973 and 2006

SOURCES

Australia: For 1973, ILO 1997¢; and for 2006, OECD 2008.

Canada: For 1973, ILO 1997¢; for 2006, OECD 2008.

The EU 15: For 1973 (1979 for Denmark, Netherlands, Ireland, Portugal, and Swe-
den), ILO 1997c (except Luxembourg); for 2006, OECD 2008.

Luxembourg: For 1973, OECD 1996.

Japan: For 1973, ILO 1997c; for 2006, OECD 2008.

New Zealand: For 1973, ILO 1997¢; for 2006, OECD 2008.

The United States: For 1973, ILO 1997c¢; for 2006, OECD 2008.

NoTES

Definitions of part-time employment varied considerably across all OECD countries
in the 1970s before harmonized data became available. For 2006, part-time employ-
ment is defined as 30 or fewer usual weekly hours at the main job.

Although HILDA Wave F is the primary source for the in-depth profile of part-time
employment in Australia in 2006 in this chapter, the OECD data are used in Table 4.1
because they permit direct comparison between countries (i.e. the source refers to 30
or fewer usual hours per week). Consistent with the national definition of part-time
employment in Australia, however, the HILDA Wave F defines it as 35 or fewer usual
weekly hours at one’s main job. Hence, estimates in Table 4.1 differ slightly from
those drawn from HILDA Wave F.
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Figure 4.1: Part-Time Employment and Full-Time Employment as a Percentage of
Total Employment by Sex, Australia, 1978-2006

SOURCE
For 1978-1980, ILO 1997¢; for 1981-2006, OECD 2007.

Figure 4.2: Composition of Part-Time Paid Employment, Australia, 2006

SOURCE
HILDA 2006, Wave F, Custom Tabulation.

Chapter 5

Table 5.1: Temporary Employment as a Percentage of Total Employment, Selected
OECD Countries, 1983 and 2006

SOURCES

Australia: For 2006, HILDA Wave F, Custom Tabulation.

Canada: For 1989, StatsCan 1989; and for 2006, StatsCan 1983-2006, LFS.
The EU 15: For 1983, OECD 2006; for 2006, EUROSTAT 1983-2006.

The United States: For 2005, USBS 2005, CWS.

NoTEs

The measure used for temporary employment in Australia in 2006 in Table 5.1
encompasses fixed-term and temporary agency workers (both casual and non-casual),
the types of temporary employment of focus in the chapter. It excludes other casuals
because, as Chapter 4 demonstrates, a sizeable percentage of casuals in Australia are
engaged on an ongoing (though not technically permanent) basis, although this
proportion is difficult to quantify. Were the measure to include all casuals, temporary
employment would represent fully 33% of total employment in 2006 in Australia as
opposed to the 7% noted in Table 5.1. The percentages for Australia should thus be read
with these issues in mind.

The measure of temporary employment in Canada includes all seasonal, fixed-
term/contract, and casual jobs, and work done through a temporary agency.

Where the EU 15 are concerned, the EU LFS, the best source available for measur-
ing temporary employment, suffers from a well-recognized lack of conceptual and
empirical clarity. Because of the way data are collected, analyses tend to treat
temporary employment and fixed-term work synonymously, unlike in Canada, as
well as the United States and Australia, where fixed-term work is treated, more
accurately, as a subset of temporary employment (see for example Clauwaert et al.
2003; Hardason and Romans 2005; Jouhette and Romans 2006).

The reason for this slippage is that the EU LFS harmonizes responses from EU
country-level labour force surveys on the ‘permanency of the job’ (EUROSTAT,
2008: 14, question 52) by dividing them into ‘a permanent job/work contract of
unlimited duration’ or ‘a temporary job/work contract of limited duration’ (EUROSTAT
2008: 52, emphasis added). Although the latter category is likely broader than
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fixed-term work, there is no means of separating out fixed-term work using this data
source.

Fortunately, the EU LFS permits disaggregating some subgroups of temporary
workers from the catchall category, such as persons on probationary contracts,
contracts covering a period of training (i.e. apprentices, trainees, research assistants,
etc.) and temporary agency workers.

To advance as nuanced an understanding of temporary employment and its
component parts as possible, the measure of temporary employment for the EU 15
used in Table 5.1 (and throughout this book) encompasses all temporary jobs/work
contracts of limited duration excluding probationary contracts, a definition closely
resembling the definition of fixed-term work elsewhere. In the analysis developed in
Chapter 5, fixed-term work is defined as all temporary jobs/work contracts of limited
duration (i.e. temporary employment), excluding persons on contracts covering a
period of training and persons engaged in temporary agency work, and temporary
agency work encompasses the employment situations of all persons responding ‘yes’
to the question ‘do you work for a temporary agency work hire firm?’

The rationale for excluding contracts covering a period of training from the
definition of fixed-term work is that, as Chapter 5 shows, countries are permitted
to exclude them from the provisions of the Directive on Fixed-Term Work and,
hence, at a policy level they fall outside the regulations advanced therein (CEU
1999: Annex, cl. 2.2). Despite these attempts at clarification, the operationalization
of fixed-term work through the EUROSTAT EU LFS remains imprecise. Still, fixed-
term work, as it is measured in Chapter 5, represents a smaller subset of temporary
employment in the EU than is often reported in studies using the EU LFS which treat
temporary employment and fixed-term work synonymously.

On the limitations of estimates of the number of temporary agency workers
derived from the EU LFS, see notes to Table 5.2 below.

Finally, in the United States, the measure for ‘temporary’ employment in Table 5.1
encompasses all paid employment with a specific end date or specified to last until
the completion of a project. According to the CWS, this measure of ‘temporary
employment’ includes work that is paid through a temporary work agency, of fixed
duration (fixed term or contract), seasonal, on-call, or completed and paid on a daily
basis (i.e. day labour).

Table 5.2: Temporary Agency Work in the EU 15, 2006"

SOURCES

The EU 15: Unless otherwise specified, estimates of numbers of temporary agency
workers, temporary agency workers as a percentage of total employment, and tem-
porary agency workers as a percentage of temporary employment in each member
state in this table are based on the EUROSTAT EU LFS, 1983-2006.

Finland: The absolute number of workers reported for Finland refers to the year 2004
and is drawn from Arrowsmith (2006).
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Ireland: The number of workers reported for Ireland is an estimate of full-time
equivalents for 2006 and is drawn from CIETT (2006).
Portugal: The number of workers reported for Portugal is an estimate of full-time
equivalents for 2004 and is drawn from CIETT (2006).

NoTEs

Except where noted, estimates of the number of temporary agency workers refer to
absolute numbers. Estimates include all temporary agency workers, including those
that are permanent.

As indicated in the notes to Table 5.1 above, the reliability of data estimating the
number of temporary agency workers in the EU LES is questionable for several
reasons which are not unique to this source but relate to national sources as well.
One reason is the prevalence of temporary agency work among migrant workers as
well as frontier workers (e.g. in Luxembourg), whose numbers are difficult to cap-
ture. Another reason is that estimates are drawn from self-reports, and temporary
workers often have difficulty identifying their employer or confuse their employ-
ment situation with self-employment or fixed-term work. Together with a review of
estimates provided by both trade unions and employers’ associations where they are
available, these reasons suggest that the EU LFS underestimates the number of
temporary agency workers in many contexts. With regard to the United Kingdom,
for example, as Arrowsmith (2006: 41) shows, estimates of the number of temporary
agency workers provided through the EU LFS are considerably lower than those
provided by both employer and trade union bodies. For example, the Trades Union
Congress estimated the number to be 600,000 for 2005 (an estimate resembling that
reported by the Confederation of British Industry) and the Recruitment and Em-
ployment Council (an industry-specific employer organization) estimated the num-
ber to be to be 1,434,098, including workers recruited on a permanent basis. If either
of these numbers more accurately reflect the number of temporary agency workers
in the UK, their proportion of total employment is considerably higher, rising to
2.6% or 5.1% respectively. The numbers reported in column 1 of Table 5.2 should
therefore be approached with caution.

Chapter 6

Table 6.1: Self-Employment as a Percentage of Total Employment, Selected OECD
Countries, 1973 and 2006

SOURCES

Australia: For 1973, OECD 2000; for 2006, HILDA Wave F.

Canada: For 1979, OECD 2000; for 2006, StatsCan LFS.

The EU 15: For 1973 (1979 for Greece and the Netherlands), OECD 2000; for 2006,
EUROSTAT 1983-2006, LFS.

The United States: For 1973, OECD 2000; for 2006, USBS 2006b.
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Table 6.2: OECD Countries and Country Groupings with Highest Rates of Solo
Self-Employment as a Percentage of Total Employment, 2006

SOURCES

Australia: ILO, LABORSTA statistical database, ‘Employment, Yearly Statistics,” Table
2D ‘Total Employment by Employment Status’.

Canada: StatsCan 1983-2006, LFS.

The EU 15, selected (except Germany, Sweden, Luxembourg, and the UK): ILO, LABORSTA
statistical database.

Germany: For 2006, Federal Statistical Office of Germany 2006.

Luxembourg: For 2004, Statec Luxembourg 2008: 17.

Sweden: For 2004, Statistics Sweden 2004.

The UK: For 2004, Office of National Statistics, UK 2005: 360.

The United States: For 2002, US Census Bureau 2006: 29.

NoTEs

Germany, Luxembourg, the United Kingdom, and the United States do not publish
statistics for self-employment that permit disaggregating employer or solo self-
employment. For this reason, surveys of business activity recording the number
of employees at establishments were used to develop the estimates included in
Table 6.2. The estimate for Germany refers to the number of businesses that are
‘sole proprietorships’. The estimate for Luxembourg refers to the number of enter-
prises where there are no employees. The estimate for the UK refers to enterprises
without employees, sole proprietorships and partnerships comprising only the self-
employed owner-manager(s), and companies comprising only an employee director.
Finally, for the United States, the estimate refers to the number of sole owners of
businesses/firms without employees.
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