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Nothing is so difficult to distinguish as the nuances which sepa-
rate unmerited misfortune from an adversity produced by vice. . . .
What profound knowledge must be presumed about the character of
each man and of the circumstances in which he has lived, what knowl-
edge, what sharp discernment, what cold and inexorable reason!

Alexis De Tocqueville, “Memoir on Pauperism”
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Preface

As a graduate student studying national health insurance in West
Germany, I thought I had come upon a strange native practice of
having doctors certify workers for short term wage-replacement
benefits. That doctors should diagnose illness, prescribe treatment,
and get paid by public health insurance agencies seemed only natu-
ral to me; that they should also preside over an enormous income
transfer program astonished me.

When I returned to the United States with my reports of how the
natives behave, I quickly learned that medical certification for non-
medical benefits is a red-blooded American custom. But I probably
wouldn’t have found the phenomenon strange and puzzling if I had
first discovered it in my homeland. Living abroad turns out to be an
excellent way of getting oneself hopelessly lost, and there’s nothing
like being lost to make one see the exotic monsters in ordinary
forests.

In the first draft of the first chapter of my Ph.D. thesis, I in-
cluded a few pages about physicians as gatekeepers to non-medical
benefits. Suzanne Berger, the chair of my thesis committee, matter-
of-factly suggested that the idea was worth saving for my second
book. Until then, it had never occurred to me that I could just de-
cide to write a book (I somehow thought books happened to people),
or that I could write a book to explore something fascinating, much
as one signs up for a tour to find out what a place is all about. And if
my first discovery hinged on my being out of context, the second
surely depended on Suzanne’s putting things out of order. From the
perspective of the next book, the one in the typewriter looks more
like a stepping stone than a mountain.

The idea for this book became a constant companion. I read
about it, spoke about it, clipped articles, and collected anecdotes.
Two years ago, Suzanne and I had lunch in a Chinese restaurant. We
talked about my book, still unwritten. Suzanne was enthusiastic,

xi
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but my fortune cookie was somewhat skeptical: “A good memory
does not equal good black ink.”

I followed the cookie’s advice and retreated to my house in New
Hampshire with Aunt Emma, my new word processor. I had
brought her home on sheer faith (having not the slightest experi-
ence with her kind) and a promise from my colleague Larry Bacow
that he would get me out of any jam. Larry kept his promise a thou-
sand times over, starting with my first call to ask “Does the cable
plug go in with the colored side up or down?” Aunt Emma, for her
part, gave me everything I asked for in good black ink.

Computers give you only what you ask for, though, so I am grate-
ful to my friends and family, who gave me what I needed as well.
Beverly Bader gave me courage to unplug the phone. Martin Krieger
sent jokes and certificates-of-merit. My sister sent ten pounds of
chocolate bits. Dave and Judy Brenner, with some trepidation
about having a schoolmarm nextdoor, adopted me as a neighbor and
taught me lots I needed to know without ever making me feel like
a pupil.

An author can decide to write a book, but shaping and polishing
it is decidedly a collegial affair. Alex Merton virtually took over my
job at MIT, demonstrating all too well that professors aren’t really
needed to run a first-class university. Later, Alex made friends with
Aunt Emma and coaxed her to yield up hundreds of scattered foot-
notes into a single file—no small task. My research assistants, Vicky
Hattam and Lee Perlman, made friends with numerous librarians
(at least, that’s their version) in order to keep me plied with materi-
als I requested. Lee wrote some insightful memos on particular re-
search questions, and Vicky helped me think through the structure
of the general argument. The students in my seminar on The Wel-
fare State gave my manuscript such a thoughtful reading and me so
much good advice that I should have paid them tuition. To John Cole-
man, Lois Olinger, Jean Schroedel, Steve Smith, Boaz Tamir, Andy
Tager, and Mark Templer I give my warm thanks.

There were plenty of people to whom I wished I could assign my
manuscript, and one of the things I treasure most about academia is
how generous people are with their intellectual efforts. Several
people took time to read all or part of the manuscript and give me
careful comments: Larry Bacow, Suzanne Berger, Henry Brehm,
Joshua Cohen, Martha Derthick, Robert Fogelson, Martin Krieger,
Keith Lind, Michael Lipsky, Dan Metlay, Lucian Pye, Stanley
Reiser, Harvey Sapolsky, William Simon, Paul Starr, Irving Zola,
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and, as always, my father. Only they and I know how much unnec-
essary text you have been spared by the intelligent copy-editing of
Pat Sterling. And perhaps only other authors will understand my
appreciation of Michael Ames and David Bartlett, who run the kind
of publishing house all of us dream of finding. To these people, 1
offer special thanks and my standard absolution: no blame for the
errors that remain, but should any come to light, I hope someone
will console me with a collegial ice cream sundae. I'll provide the
chocolate bits.

Goshen, New Hampshire
April, 1984
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Introduction:
Disability in the Welfare
State

Medical certification of disability has become one of the major
paths to public aid in the modern welfare state. Various forms of dis-
ability insurance—such as disability retirement pensions and indus-
trial accident compensation—are familiar examples of this phenome-
non, but there are numerous other medically contingent benefit
programs as well; in both Europe and the United States, they are
growing so rapidly that media and policymakers in many countries
have proclaimed a new “crisis” of disability insurance. At the same
time, more and more handicapped and disabled citizens are or-
ganizing as active interest groups to seek equal access to public and
private facilities, equal educational and employment opportunities,
monetary compensation, and various special privileges, all on the
basis of some medically certified disability.

There are, of course, many ways one might choose to examine
the phenomenon of disability. Psychological analyses tend to regard
it as an individual experience, with an eye to understanding how
physical and mental limitations interact with personality develop-
ment. Economic analyses treat disability as a social position with its
own income stream, much like a job, and seek to explain the extent
to which individual choice determines the assumption of the dis-
abled role. Sociological analyses focus on the institutions that treat,
house, and manage disabled people—including families, schools,
hospitals, and rehabilitation clinics—and above all, they examine
disability as a stigmatized social status, exploring the means by
which stigma is created, maintained, and resisted.

The analysis presented here adopts a political approach. Its basic
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4 INTRODUCTION

goal is to explore the meaning of disability for the state—the formal
institutions of government, and the intellectual justifications that
give coherence to their activities. Thus, this book focuses on dis-
ability as an administrative category in the welfare state, a category
that entitles its members to particular privileges in the form of so-
cial aid and exemptions from certain obligations of citizenship. Why
does the state create a category of disability in the first place, and
how does it design a workable administrative definition?

The focus on political privilege is meant to be a conceptual lens,
not an exclusive vision. The argument that disability functions as a
privileged category is meant in a very precise sense: the state ac-
cords special treatment to some people who are disabled. Disability
accounts for a substantial proportion of income redistribution and,
in much smaller measure, for the distribution of some fundamental
privileges and duties of citizenship—the obligation to serve in na-
tional defense, to obey the laws of the state, and to honor financial
agreements. The reverse side of the “privilege” of being disabled is
the harshness of social treatment of those who are not officially cate-
gorized as disabled but are nonetheless unable to achieve a decent
standard of living. The very act of defining a disability category de-
termines what is expected of the nondisabled—what injuries, dis-
eases, incapacities, and problems they will be expected to tolerate
in their normal working lives.

To argue that disability creates political privilege is not to deny
that it also entails handicap, social stigma, dependence, isolation,
and economic disadvantage. The fact that the state creates a formal
category for the disabled within its distributive policies and accords
this category privileged status does not obviate the myriad ways in
which the disabled suffer in both private relationships and treat-
ment by public institutions.

Medical certification has become the core administrative mecha-
nism for a variety of redistributive policies. A simple catalogue of
the direct monetary transfer programs based on illness or disability
is impressive. In the United States, a host of pension programs pro-
vide for early retirement due to disability. These include the Social
Security Disability Insurance program, the separate Civil Service
Retirement system for federal employees, service-connected and
general pensions for veterans, military disability retirement plans
for members of the armed services, the Railroad Retirement sys-
tem, and hundreds of state and municipal employee plans. Euro-
pean countries, too, have retirement systems for the permanently
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disabled. As in the United States, there tends to be a major system
of social security covering most workers, supplemented by a series of
occupationally based schemes for workers who historically have
been well organized—railroad employees, miners, farmers, and
civil servants, to name the most common groups.

Unlike the United States, European governments generally pro-
vide cash benefits in lieu of wages to people with temporary disabili-
ties and illnesses, as well as the long-term or permanent disability
pensions described above. These “sickness benefits” operate in Eu-
rope as part of a national health insurance scheme. The insured per-
son draws sickness benefits for a period of one or two years, and if
his disability has not been eliminated within the specified time,
he is switched into a permanent pension program. In the United
States, public programs for short-term income replacement are
relatively rare. Most government employees at all levels have these
benefits, and there are five states with compulsory temporary dis-
ability insurance programs. Otherwise, such benefits are provided
primarily through voluntary sick leave plans in private industry and
through commercial insurance policies.!

Another whole set of programs in both Europe and the United
States is based on disabilities caused by work. Most European coun-
tries have industrial accident insurance, and in the United States,
all states operate workers’ compensation programs. Federal govern-
ment employees are covered under the Federal Employees Compen-
sation Act, and state and municipal employees are usually covered
under special state laws. Still other income maintenance programs
base eligibility on a combination of financial need (or “means test”)
and disability. The federal Supplemental Security Income program
and several state general relief programs are examples. There is
even one disease with its own federal cash assistance program—
black lung disease.

Not only does disability provide the basis for many cash transfer
programs; it also provides exemptions from some important obliga-
tions of citizenship. Military service is perhaps the most important
and probably the first area where disability-based exemptions were
introduced. In the United States, medically certified disability has
provided release from military service during times of compulsory
draft. During the Vietnam War, in particular, many other forms of
military disqualification were curtailed or discontinued (e.g., oc-
cupational, student, fatherhood, and hardship deferments), leaving
medical disqualification as the major vehicle by which men could
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escape the draft.? It is significant that medical disqualifications sur-
vive when a government decides to tighten its military exemptions
policy. Exemptions based on disability have an enormous intuitive
appeal because the requirements for physical fitness among soldiers
are so obvious. The other deferments can simply be eliminated;
medical deferments may be altered but must be preserved.

The criminal justice system is another area where medically cer-
tified disability can provide exemption from normal obligations and
sanctions. The insanity defense is the most important example. Be-
cause conviction for a criminal act requires a demonstration that the
defendant was capable of understanding and controlling his actions
at the time of the crime, certification of certain mental illnesses can
provide immunity from the normal sanctions of criminal law. More
recently, other medically certified conditions, too, are being consid-
ered as defenses in criminal trials.® As the connection between or-
ganic changes and behavior or mental capacity becomes clearer,
there will be even more pressure on courts to expand the use of
medically certified disability as a defense. Severe illnesses and de-
pendence on medical aid may also be used to mitigate sentencing or
to avoid court related duties such as answering subpoenas and
testifying.

Further, to a still small extent, disability can provide an exemp-
tion from the normal civic obligation to honor one’s debts. Public
utilities (telephone, electricity, gas) in many states may not termi-
nate service to a sick or disabled person who cannot pay his or her
debts if the person provides some kind of certification from a doc-
tor—usually a simple letter.* Essentially, this policy amounts to the
automatic extension of credit to certain consumers based on medi-
cally certifiable conditions. In 1971, Congress almost enacted an
income tax exemption for the disabled>—a move that would cer-
tainly have raised the stakes in disability certification. A somewhat
ludicrous example of disability-based tax exemption comes from
Belgium, where blind citizens are not required to pay the normal
television tax.®

Several other important legal entitlements are also pegged to
medical certification of disability. Special education is based at least
in part on clinical evaluation of the child.” Before the Supreme
Court decision in 1972, a “legal” abortion in the United States was
always contingent on certification of medical need, and since then,
the medical requirement has been a feature of many proposals to
limit abortions. Nursing-home care is provided at public expense
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only to those elderly people who have a demonstrable medical need
(usually evidenced by a prior hospital admission), even though most
such care is custodial rather than medical. Finally, special access to
public housing is often given to the disabled. In the United States,
this special access is relatively informal; it includes shortened waiting
periods or allocation of larger apartments to people with medically
certified special needs. In Sweden, which has an income-tested mu-
nicipal housing subsidy program, part of a disability pension is not
counted as income, permitting the disabled to qualify more easily
for the housing subsidy.®

The Cirisis of Disability Pension Programs

As disability entitlements proliferate, there is at the same time a
widespread sense in both the United States and western Europe that
disability pension programs are somehow in crisis. As with other so-
called crises in social policy, this view derives primarily from concern
over the rapid growth of the programs and the expenditures they
entail, and only secondarily from a concern with program adequacy
or efficacy. One can now find a wealth of published material about
the size of disability pension programs in several countries, along
with various explanations about why they have been growing so
rapidly, particularly during the late 1960s and early 1970s.°

Of course, there are great differences in specifics of national pro-
grams—eligibility criteria, benefit levels and duration, and moni-
toring procedures—and in the growth rates of programs for particu-
lar subgroups of the population. Yet when one looks at the figures
for several countries in cross-national perspective, some remarkable
similarities stand out.

First, many programs seem to have grown rapidly during the late
1960s and early 1970s. This growth is reflected in both the number of
beneficiaries of the programs (see Table 1), and the level of expen-
ditures for the disabled (see Table 2). In the United States, the num-
ber of beneficiaries of long-term disability programs (excluding those
for work-caused injuries) nearly doubled between 1960 and 1970,
from about 3.7 million to about 6.7 million.'® In 1977, public expen-
ditures for the disabled through public income assistance, service,
and health care programs amounted to over $47 billion. Smaller pro-
grams for particular groups of disabled citizens (such as the blind, or
blind veterans) and general welfare programs for which the disabled
are only a small part of the clientele (such as Aid to Families with
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Table 1 Growth in Beneficiaries of Disability Programs

Beneficiaries as Percentage Annual Rate
of Employed of Growth (%)

Country 1968 1978 1968-1978
Federal Republic of Germany 11.3 15.1 2.5
France 8.4 8.8 2.6
Italy 9.0 18.0 8.1
Netherlands 4.4 13.0 11.3
Sweden 5.3 8.7 5.2
United Kingdom 6.3 7.8 1.8
United States 9.3 14.7 7.0

Source: Robert Haveman, Victor Halberstadt, and Richard Burkhauser, Public Policy
Toward Disabled Workers: Cross-national Analyses of Economic Impacts (Ithaca,
NY: Cornell Univ. Press, 1984), Table 5.1. Figures include social security, industrial
accident, health, farmers’, civil servants’, employers’ and veterans’ insurance, as well
as public assistance, tax savings and other in-kind transfers.

Table 2 Growth of Expenditures for Disability Income Support Programs

Expenditures as Percent of National ~Annual Rate of

Government Spending Real Growth (%)
Country 1968 1978 1968-1978
Federal Republic of Germany 12.9 15.7 5.3
France 12.3 6.6 6.7
Italy 10.4 25.6 12.7
Netherlands 5.8 13.6 18.6
Sweden 2.6 4.3 11.7
United Kingdom 3.8 2.9 .5
United States 5.8 8.0 6.3

Source: Robert Haveman, Victor Halberstadt, and Richard Burkhauser, Public Policy
Toward Disabled Workers: Cross-national Analyses of Economic Impacts (Ithaca,
NY: Cornell Univ. Press, 1984), Table 5.1. Figures include social security, industrial
accident, health, farmers’, civil servants’, employers’ and veterans’ insurance, as well
as public assistance, tax savings and other in-kind transfers.

Dependent Children) account for another $23 billion." Even esti-
mated very conservatively, disability expenditures account for at least
17 percent of all social welfare expenditures in the United States. 2
The issue that concerns analysts in most of these countries is sim-
ply growth, however measured. The time periods for the data may
vary slightly,’ but the point is always the same: that there has been
an alarming increase in the expenditures for and number of bene-
ficiaries of disability pension programs and, consequently, that
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these programs are requiring ever higher taxes and consuming ever
more of the GNP.

A second trend common in all countries experiencing a “dis-
ability crisis” is that the growth of programs seems to have peaked
in the mid-1970s. A decline in growth rates beginning about 1972
has been noted for Finland, Sweden, and Denmark and about 1975
for the United States, the Netherlands, and West Germany.!* The
flurry of policy proposals to stem the growth of programs occurred
after growth rates had begun to slow down.

Third, disability benefits are increasingly awarded for those dis-
orders that are hardest to assess. There has been a growth in the
proportion of all awards granted on the basis of mental as opposed to
physical conditions. And, at least in some programs in the United
States and the Netherlands, there has been an increase in the fre-
quency of awards based on muskoloskeletal disorders, which in-
clude lower back pain.*?

Fourth, there has been an increase in the value of disability
benefits relative to those of other transfer programs (such as old age,
unemployment, and welfare) and relative to the value of the aver-
age earnings in society. In most countries, the level of disability
benefits is indexed to wages or prices, and adjustments are made
annually or semiannually. Observers in several countries have specu-
lated that people are using disability programs as a source of income
because, in comparison with other possible sources, the benefits are
more attractive.'®

Fifth, there has been a decrease in the rate of terminations of
disability pensions, either by death or by recovery.’” Thus, where
disability programs have experienced high growth rates, there has
been not only an increase in the number of applicants and the
number of claims awarded but also a decrease in the number of
people leaving the rolls. The meaning of this trend is unclear, but
harbingers of crisis often take it to indicate that the programs are
ineffective because they are rehabilitating fewer people.

A sixth common trend is that in all the countries with substantial
disability program growth, there have been significant statutory and
judicial changes in the program eligibility criteria. The most impor-
tant of these is the redefinition of “disability” to include or give
greater weight to the availability of suitable jobs. The Netherlands,
West Germany, and Sweden have all expanded the definition from a
rather more narrow medical and vocational concept to a broader
concept tied to a standard of living and the state of the labor mar-
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ket.!® Outside the United States, the definition of disability is usu-
ally tied to some notion of capacity to earn a living; early standards
pegged this level to some fixed minimum, but more recent changes
have pegged it to an individual’'s earnings prior to the onset of dis-
ability. A variation on this theme is the use of local labor markets,
rather than the entire national economy, as the standard for judging
an applicant’s possible employment. For example, under Social Se-
curity Disability Insurance in the United States, an applicant must
be found unable to do any job in the entire national economy; in the
Netherlands, however, the applicant must be unable to earn what a
healthy person could earn in his own job, in a former job, or in
a similar place of employment.'® Moreover, benefits are now being
adjusted dynamically through indexing to collective bargaining con-
tracts or other wage indices. It is worth noting that in those coun-
tries where disability programs are thought to be in crisis, the crisis
was preceded by legislative and judicial expansions of the programs.

There is one more cross-national similarity to be noted. The inci-
dence of disability pension awards is clearly related to the perfor-
mance of the economy—specifically, to the unemployment rate.
When unemployment goes up, so do disability pensions.*

The Standard Explanations

If the phenomena observed in the various welfare states are simi-
lar, so too are the reigning explanations. Policymakers and analysts
look to the same set of factors in explaining increased program size
and growth rates.

At the top of the list come the “natural” or “background” factors.
Population growth is assumed to explain some of the increase in the
sheer number of program beneficiaries. Changes in the demo-
graphic composition of the population are also adduced: because
mortality rates have declined over the last several decades, the pro-
portion of elderly in the population has increased, thereby increas-
ing the proportion of people who are likely to be disabled.?' But this
explanation is not terribly convincing. For one thing, the growth
rates of programs hold even when standardized for age.”

Another standard explanation is that popular attitudes toward
disability and social insurance programs have changed. This argu-
ment holds that even if there is no higher rate of actual disability in
society, the willingness to use disability benefits is growing. For vari-
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ous reasons, usually only vaguely specified, people are alleged to
feel less restrained about making application for benefits. One ver-
sion says there is a decline in the “work ethic”; * another, that there
is merely increased awareness of the programs;? still another, that
people are more likely to think of themselves as disabled than they
were in earlier times, given the same disability, because being
handicapped is less stigmatizing now. There is precious little evi-
dence for any of these attitudinal changes, nor does it seem plaus-
ible that the same attitudinal change is happening the world over.

A third common explanation is that the incidence of disability is
actually increasing. Two reasons are often given. One is that ad-
vances in medical technology have allowed people to remain alive
with debilitating conditions that would formerly have been fatal.
The other is that industrialization, particularly certain new tech-
nologies, have made work more hazardous, so that more and more
people are in fact disabled in the workplace. Both are variations on
the theme of the ills of modernity: economic development and in-
dustrialization cause a deterioration in human welfare, even as they
enhance productivity and material well-being in other ways.

The fourth explanation uses one of the observations noted above
to explain program growth: legislative liberalization of eligibility cri-
teria and expansion of benefits. This explanation implicitly relies on
a rational-actor model of individual behavior, in that potential appli-
cants are thought to be “attracted” by the increased opportunities
offered through disability benefit programs. A variant focuses on the
increases in the value of disability benefits relative to other income
sources and sees increased applications as the direct result of en-
hanced economic attractiveness.” Of course, this explanation begs
the question of why so many countries saw fit to expand or liberalize
their disability benefit programs during the 1960s and 1970s.

Finally, the most recent theory holds that disability pensions are
sometimes used to regulate the labor market by selectively absorbing
older people from the labor force and thus easing unemployment.*

Some Unanswered Questions

Some of these theories can plausibly explain short-term fluctua-
tions in program statistics, and they provide appealing descriptions
of mechanisms through which programs expand. Others, particu-
larly those that attempt to explain why disability programs in most
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welfare states should be experiencing similar rapid growth, are
more vague and less satisfying. Many puzzling questions remain.

Why should the expansion of disability programs be such a per-
vasive phenomenon? It seems implausible that more people are ac-
tually physically disabled now than at some earlier period (except
for times of war), given advances in preventive, therapeutic, and re-
habilitative medicine. Are we really to believe that, on balance,
life in the 1980s is more disabling than life in the 1930s or even
the 1950s?

If disability is a medical phenomenon, why should there be so
much variety in the definition of disability in public programs, both
from country to country and from program to program within the
same country? Can’t physicians agree on what conditions are truly
disabling, as they can on how to diagnose measles or treat pneu-
monia? And why is an American government employee considered
disabled when he can no longer perform his previous job, but an
ordinary wage-earning citizen not considered disabled unless he can
no longer do any job in the entire national economy?

Why is there a trend toward the medicalization of social prob-
lems? Why are educational problems such as reading difficulties
now labeled as “learning disabilities” and diagnosed by clinical
teams? Why do returning Vietnam soldiers want their difficulties to
be recognized as a medical syndrome linked to a chemical defoliant
(Agent Orange)?

And finally, how can we explain the political backlash against the
disabled (in the form of wholesale cuts in the disability rolls) when
benefits for the handicapped would seem to be a classic “mother-
hood issue,” one that no politician could afford to oppose? What
could be lower than picking on a group of people unable to defend
themselves? Why is the Reagan administration treating many dis-
abled citizens as cheaters and subjecting them to much the same
treatment as that given to AFDC mothers in the seventies?

The answer to these questions is to be found neither in the de-
tails of program administration nor in population characteristics,
but rather in the underlying concept of disability-based benefit pro-
grams. The very notion of disability is fundamental to the architec-
ture of the welfare state; it is something like a keystone that allows
the other supporting structures of the welfare system and, in some
sense, the economy at large to remain in place. At the same time,
the notion of disability is highly problematic. The problem, in brief,
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is that we are asking the concept of disability to perform a function it
cannot possibly perform. We ask it to resolve the issue of distribu-
tive justice.

The critical distributive problem for all societies is how to decide
when people are so poorly off that the normal rules of distribution
should be suspended and some form of social aid—be it from kin,
neighbors, church, or state—should take over. In the modern so-
cieties with which we are familiar, this problem appears, crudely
drawn, as a conflict between work and need as the basis of claims on
resources. The essence of the modern welfare state’s approach has
been to establish categories of need in order to determine who
should be allowed to make need-based claims, and to provide for
people in these categories out of public monies administered by
state agencies. Thus childhood, old age, sickness, and disability be-
came legally recognized as conditions entitling individuals to so-
cial aid.

If categories create entitlements to social aid, then a study of dis-
ability must examine how it became, first, an administrative category
that creates automatic entitlements, and second, a clinical concept
that defines the nature of those entitlements. Chapter 1 expands on
the notion of work versus need as the fundamental distributive di-
lemma and explains how the concept of disability is an important
part of the categorical resolution. Chapter 2 traces the origins of
disability as an administrative category for social policy in three
countries at three particular times by examining English Poor Law,
German Social Insurance, and American Social Security Disability
Insurance. In all three cases, disability was fashioned into an admin-
istrative device to place boundaries around need-based distribu-
tion, but these three countries illustrate the importance of national
politics and historical development in shaping the particular defini-
tion of the category and its uses. Chapter 3 examines how disability
as recognized by the state—as a legal entitlement to some form of
aid—came to be dominated by clinical concepts.

Chapters 4 and 5 consider how the disability concept functions as
a boundary device. Chapter 4 concentrates on aspects of the dis-
ability category designed to be restrictive and to provide a tight
boundary around the need-based system; Chapter 5 focuses on the
pressures for expansion and the interaction between these pres-
sures and the boundary-maintaining mechanisms. In these two
chapters, American Social Security Disability Insurance is used as
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the major example, not only to give the discussion some coherence
but also because, as the most recent program, it embodies the
clinical concept of disability in extremis and so presents a magnified
version of the central definitional problem of all disability programs.
Chapter 6 shows how the intellectual underpinnings of the concept
of disability combine with institutional incentives to produce a pow-
erful dynamic of definitional expansion.



1

The Distributive Dilemma

All societies have at least two distributive systems, one based on
work and one on need, whose coexistence is a thorny problem in
social policy and political theory. On the one hand, societies depend
on their members to perform work of some kind; in varying de-
grees, people are expected to be self-sufficient and to produce a
little bit extra to trade, sell, or give to others in order to improve the
condition of society as a whole. On the other hand, in any society,
not everyone can meet all of his or her own needs all of the time,
and the very essence of society is providing help to those in need.

There are many possible responses to need, however need is de-
fined or perceived. A society may not recognize real needs or may
deny that they exist. It may recognize needs in some groups but not
in others. It may recognize needs but be willing to let people suffer
anyway. But if it decides to undertake any sort of humanitarian aid,
it faces the problem of how to help people in need without under-
mining the basic principle of distribution according to work.

One reason for the tension between the two distributive systems
has to do with the “logic of collective action.”! In order for need-
based distribution to be possible, some people must not only pro-
duce more than is necessary for their own subsistence but must also
refrain from consuming the surplus. If surplus product is available
for redistribution, however, what incentive is there for individuals
to produce surplus, either for their own use or for possible redistri-
bution to others? The need-based system is a classic example of a
public good, and “the logic of collective action” leads individuals to
withhold contribution—in this case, extra work.

The other major reason for the tension has to do with the motiva-
tion for work in market societies. The hallmark of market societies is
that labor is treated as a commodity, and people receive wages or
salaries as compensation for their work. They can then convert their
income into goods and services, also through the mechanism of mar-
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ket exchange. A critical assumption of theories of the market econ-
omy is that people work only for instrumental reasons, not for the
inherent satisfaction or reward derived from work. In this view, if
people could attain all the goods and services they needed and de-
sired without working, no one would work.

This assumption about human motivation is at the core of
Malthus’s eighteenth century analysis of English welfare policy and,
for that matter, most contemporary analyses of the welfare state:

It seems perfectly visionary to suppose that any stimulus short of
that which is excited in man by the desire of providing for himself
and family, and of bettering his condition in life, should operate
on the mass of society with sufficient force and constancy to over-
come the natural indolence of mankind.?

Malthus attributed the alleged aversion to work to “natural” human
traits. Contemporary Marxists would attribute the instrumental or
materialist attitude toward work to socialization under capitalism:
because capitalism forces the laborer to sell his labor power as
a commodity, people learn to think of work only in instrumental
terms.® But both analyses lead to the conclusion that there must be
some coercive element to induce people to work, and that element
is the denial of satisfaction of material needs.

Given this view of the nature of work, the work-based distribu-
tive system will be most effective—inspire the most productivity—
when it is the only distributive system. Its incentives function best
when they are not undercut and weakened by nonwork opportuni-
ties to fulfill one’s needs. Yet paradoxically, the work system can
never meet even the most minimal needs of many people. Some are
incapable of working at all, or working enough to fulfill even basic
material necessity. Labor markets never function perfectly; there
are lag times and transition periods when markets have to “adjust,”
and disruptions in local or national economies, so that jobs are sim-
ply not available. And working itself creates new needs or perceived
needs, so that even when people do work, they are in a sense always
“behind” in meeting their needs and wants.

The conflict between work- and need-based systems obtains in
both capitalist and socialist societies. Both are market societies, but
with the difference that in one, accumulated capital is controlled
privately while in the other, it is controlled publicly. It is the accu-
mulation of capital per se, not the locus of control over capital, that
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creates the distributive dilemma. Private control over investment
certainly makes persons without capital less secure than owners of
capital; their future well-being depends on continued employment,
and therefore on the investment decisions of those who have capi-
tal. But even under socialism, where capital is collectively owned,
the individual is at the mercy of investment decisions over which he
or she has very little control; the lone voice of the average citizen is
but a whisper in any large group, whatever its ideological persua-
sion. Thus, both capitalism and socialism contribute to the insecu-
rity of individuals and their need for need-based redistribution.

But neither capitalism nor socialism creates the distributive di-
lemma. The clash between work- and need-based distribution does
not derive from the individual’s lack of control over capital, however
that lack occurs.* The clash comes ultimately from the fundamental
tension between consumption and saving. How can people be given
an incentive to save and economic security at the same time? Saving
requires restraint from immediate consumption and, therefore,
some restraint on what sorts of consumption people define as neces-
ary—their concept of need. But need-based distribution, by defi-
nition, gives expression to need; by its very existence, it encour-
ages people to think more expansively about what they define as
necessary.

The tension between the two systems based on work and need is
the fundamental distributive dilemma. To resolve it, society must
develop a set of rules to determine the boundaries of the two sys-
tems, rules that specify who is subject to each distributive principle
and what is to be distributed within each system. There is no natu-
ral boundary between the two systems, no inherent definition of
what constitutes need or who “belongs” in one system or the other.
Rather, the boundary is something that each society has to invent,
to redesign in the face of changing social conditions, and to enforce.
Different societies will resolve the dilemma differently, and any one
society will find different resolutions at different periods of its his-
tory. A successful resolution of the dilemma will have certain gen-
eral characteristics, but every particular resolution is designed by
politics, not by some universal logic.

The distributive dilemma has been portrayed here in a particu-
larly stark version, assuming societies to have only two distributive
principles—work and need. In fact, several distributive principles
may operate simultaneously in a given society, though it is probably



18 THE DISTRIBUTIVE DILEMMA

fair to say that in all modern societies work remains the primary
distributive criterion in the dominant political ideology. (In actual
practice, property or wealth would seem to be the dominant crite-
rion.) In addition to distribution according to labor, certain goods,
services, opportunities, and privileges may be distributed on the
basis of ascriptive characteristics (such as age, birth order, gender,
or religion); blood relationships (as in special tax treatment of family
gifts, or college admission preference to children of alumni); prop-
erty ownership (as in tithes, rents, and stock dividends); or special
kinds of achievement (such as military service, fame, and extraordi-
nary talent). But the existence of multiple distributive principles
does not eliminate the distributive dilemma.

Instead of viewing the dilemma as a tension between the work
and need systems, we can view it as a tension between all rule-
based systems on the one hand, and the need-based system on the
other. Rule-based systems are those that use some principle other
than need to allocate goods and services. Ascriptive characteristics,
religious affiliation, blood relationships, ownership, and special
achievement are all principles for rule-based systems. The question
is, then, when should need be allowed to supersede other rules as a
principle for distribution?

Need-based distribution is understood to be extraordinary, out-
side the normal rules. The need system is different in character
from the others because it is regarded as a system of last resort, to
be invoked only when all other systems have failed. The need-based
system might usefully be viewed as society’s “rescue” method; it is
the distributive system that allows society to save people who can-
not survive in the normal distributive regimes. Thus, even where
there are multiple rule-based systems, a society still has the prob-
lem of determining when people should be allowed to receive social
aid through a need-based system.

In societies where sheer subsistence is the overriding concern,
there are elaborate, if usually unwritten, social arrangements for
aiding people in dire need. E. P. Thompson’s classic study of food
riots in eighteenth century England® shows that English towns had
a well organized emergency system for dealing with grain shortages,
codified in a “Book of Orders.” When local officials failed to imple-
ment an emergency distribution system, popular protests in effect
reproduced the system specified in the Book of Orders and signaled
the town magistrates to initiate emergency measures and public re-
lief. Food riots, far from being random acts of violence, were highly
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organized, consistently patterned crowd behavior, shaped by very
specific notions of political and moral obligation. James Scott has
shown similarly that peasant societies of southeast Asia have definite
social arrangements for guaranteeing subsistence to their members;
communal land, regional granaries, reciprocal aid among kinsmen
and friends, charity from the better off, and famine relief arranged
by local governments are all part of a need-based distributive sys-
tem that provides a measure of social security.®

The subsistence ethic characteristic of peasant societies is part of
what has been called the “moral economy.” In these societies, there
is a shared belief that all members of a community are entitled to a
living out of local resources, and that those with surplus have an ob-
ligation to give aid to those who might otherwise starve. The moral
economy of a society is its set of beliefs about what constitutes just
exchange: not only about how economic exchange is to be con-
ducted in normal times but also, as Scott and Thompson have em-
phasized, when poor individuals are entitled to social aid, when
better-off people are obligated to provide aid, and what kinds of
claims anyone—Ilandowners, employers, governments—can legiti-
mately make on the surplus product of anyone else.

The concept of moral economy can be applied not only to peasant
societies but equally well to modern societies. The moral economy
is about nothing if not the boundary between work and need. That
boundary may be “thinner” in peasant societies than in modern
ones; the difference between what a person can comfortably provide
for himself in the best of times and near starvation in the worst of
times may not be very large. But the boundary’s dimensions are not
given by nature; rather, they derive from a set of ideas about need
and justice, and a set of social arrangements that carry out those
ideas. Although its substance may be different, the moral economy
of modern societies still must provide legitimating answers to the
same question about distributive justice: when should need-based
supersede work-based distribution?

Further questions then arise: why are some kinds of needs
thought to be appropriate objects of social policy while others are
ignored? Where does a societal concept of need at any particular
moment come from? There is no fixed quantity of needs, or even a
fixed definition of what constitutes a need. Rather, needs are a com-
plicated mixture of social resources and individual striving, of public
expectations and private imagination.

Need systems, if they are established at all, are set up to meet
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needs not satisfied in the work system. In a very important sense, a
society’s concept of need mirrors its concept of work. People are
thought to be in need when they do not have whatever it is that
most people in the society obtain through their work. In subsistence
economies, where the primary derivative of work is food, welfare
systems (or more accurately, charity and norms of reciprocity) tend
to provide aid in kind. In market economies, where wages are con-
sidered the primary benefit of work, welfare systems tend to pro-
vide aid in the form of cash.

Of course, work provides much more than subsistence in either
case: it can be a source of social status, friendship, information, frus-
tration, and pride; it gives opportunities for creativity, self-expression,
learning, protest, and political organization; and it establishes many
of the routines and rituals that structure our lives. Still, not all of
these needs are satisfied for everyone in the work system, yet public
and private programs single out a few of them as legitimate.

In peasant societies, dire need is commonly understood as global
but temporary—an act of God or nature that affects the whole
of society (or its crops) but clearly a seasonal, temporary event.
Droughts, pestilence, bad harvests, and famine are the reigning im-
ages here. In ordinary circumstances, the economic norm may be
self-sufficiency through independent farming and petty trade, but
the moral economy recognizes that even in ordinary times, most
peasants live close to the margin of survival. Thus, in subsistence
societies, need-based distributive systems are always in the wings,
and the interesting political question is how these systems are called
into operation and allowed to override the prevailing distributive
system based on self-sufficiency and reciprocal aid.

In modern welfare states, poverty is more likely to be under-
stood as partial and continuous—a condition that affects only some
individuals, localities, or categories of people within a society but
one likely to last indefinitely for those segments. Need-based dis-
tributive systems are no longer in the background, to be imple-
mented only in emergencies, but rather exist alongside work- and
property-based distributive systems. The central political question
is then how need systems are turned off or, more precisely, how
they are constantly monitored and limited. In place of the triggering
mechanisms of peasant societies, modern societies try to establish a
regulating mechanism that continuously controls the boundary be-
tween need and other distributive systems.
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The Categorical Resolution

A successful resolution of the distributive dilemma must perform
certain functions. First, it must provide a rationale for assigning
people to either the work-based or the need-based distributive sys-
tem. Each system has its own set of rules about how allocations are
to be made within it, but there must also be rules to determine who
will belong to each one. Under what conditions should the needs of
an individual be allowed to take precedence over his obligations to
participate in the primary work-based system? The rationales for al-
lowing individuals to participate in the need-based system must ac-
cord with the basic assumptions about human nature and justice
that underlie the work-based system.

A successful resolution must also provide a validating device—a
test for determining exactly when each distributive system should
be operative. The validating device is in a sense a means of applying
the rationale to individual cases. Two kinds of information are re-
quired. One pertains to the needs of the individual: are the person’s
needs in fact not being met under the primary, work-based system?
The other pertains to the rationales for separating the two distribu-
tive systems: does the person have a valid excuse for being in need or
for not participating in the work-based system? The validating device
is the mechanism by which society obtains knowledge about individ-
uals for the purpose of deciding whether to give social aid.

A good resolution must also perform one other function: it must
maintain the dominance of the primary distributive system. It must
allow for the possibility of rescuing people in dire straits (however
that condition is defined), but it must also ensure that the work-
based distributive system remains primary. The definition of boun-
daries between the work and need systems must maintain need-
based distribution as an extraordinary phenomenon, not the norm.

The system we have come to call the “welfare state” is character-
ized by one particular resolution of the distributive dilemma: cate-
gorical exemptions from the labor market. Under this resolution,
people will be given social aid when they belong to a category that
has been granted social exemption from participation in the work-
based distributive system. Welfare states have adopted the prin-
ciple that certain characteristics—youth, old age, widowhood, and
sickness—render people automatically incapable of participating in
the wage-labor system. An important feature of this resolution is
that the categories have a legitimate claim to social aid, not the indi-
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viduals. Individuals are given social aid only if they meet the test of
belonging to one of the formally defined categories.

The categories thus act as boundaries between the primary,
work-based distributive system and the secondary, need-based sys-
tem. They are the devices that determine which people will belong
to each system and under what conditions people will move from
one to the other. The categories might be likened to membranes or
filters designed to let only certain elements pass through.

As with any general resolution of the distributive dilemma, the
categorical resolution must perform certain basic functions in order
to be successful. Since the categories serve to define the bound-
aries, they must themselves be defined in ways that contribute to a
stable resolution of the tension between the work-based and need-
based systems.

Each category must be based on a culturally legitimate rationale
for nonparticipation in the labor system. Since the dominant ide-
ology in a market society holds that each individual is responsible
for fulfilling his or her needs by working and earning, categories will
define conditions under which people cannot be held responsible
for working. The traditional categories have been childhood, old
age, sickness, and sometimes widowhood. The rationale behind
these categories is that something inherent in the conditions they
describe prevents people from working, no matter how strong the
will to work in individual cases. The categories are meant to de-
scribe circumstances under which individuals cannot be held at fault
for not working.

The definitions of categories are thus tied to concepts of control
and responsibility. They are meant to describe general circum-
stances when individuals should be exempt from the duty to work
and when not working can be unequivocally interpreted as beyond
the conscious control of the individual. The definitions are also tied
to underlying cultural notions about work. For example, if work is
conceived as a physical process requiring certain kinds of strength
and stamina, then the categories for exemption will be defined in
terms of some lack of these abilities. If, however, work is defined as
a mental process, requiring certain kinds of intelligence, imagina-
tion, and perception, then the categories might be defined very
differently.

Each category must also be defined in terms of a validating de-
vice that determines whether the generally recognized, culturally
legitimate excuses apply in particular cases. An effective validating
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device should enable a fairly speedy determination, since the appli-
cants in question are presumably in dire straits and in need of im-
mediate aid. Therefore, it must make use of information about indi-
viduals that is readily available or easily obtainable.

The validating device must also be based on objective rather
than subjective information. This requirement is important because
of the assumption in market societies that individuals do not desire
to work, that they work only because labor is instrumental in acquir-
ing things they do desire. Since individuals are assumed to be moti-
vated to escape from the work-based distributive system, they are
presumed to have incentives to misrepresent information about
themselves in order to meet the categorical tests of the need-based
system. Therefore, the validating device must rely on information
that cannot be manipulated by the individual claimants.

The necessary information for some traditional categories of wel-
fare policy is easily obtained and interpreted by distinterested indi-
viduals. Childhood and old-age require only evidence of a birth date
(if not simply visual observation), and birth records were one of the
first elements of public statistics. Similarly, proof of status as a
widow requires only proof of a husband’s death, and again, death
records tend to be among the most accurately kept of social statis-
tics. Disability, however, has always been more problematic, both
because no single condition of “disability” is universally recognized,
and because physical and mental incapacity are conditions that can
be feigned for secondary gain. Hence, the concept of disability
has always been based on a perceived need to detect deception.
The problem of a validating device—a means to define and deter-
mine disability—is central to the current crisis of disability benefit
programs.

The validating device must also provide information about the
individual’s needs. It should tell not only whether the person has a
culturally legitimate excuse for not working but also whether he is in
fact needy. If a person belongs to one of the socially defined catego-
ries, then he or she is by definition needy. The categorical resolu-
tion is so appealing precisely because it eliminates the necessity of
a “means test,” or information about an individual’s financial re-
sources and needs.

Finally, since any resolution of the distributive dilemma must
maintain the dominance of the primary work-based system, each
category must be highly restrictive, defined in such a way that the
number of people who can possibly belong to it is very small relative
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to the number who do not. The question of what determines the
relative sizes of a society’s work- and need-based distributive sys-
tems has occupied many scholars of the welfare state. What is im-
portant to this discussion is that the tolerance of different societies
for need-based distribution may vary, but the need-based system
will be labeled as “in crisis” at precisely those moments when the
restrictiveness of a category is felt to be too loose or ineffective. The
definition of a category is essential to its restrictiveness, because
the definition is the boundary; every definition is a mechanism for
allocating people to the category.

Categorical exemptions are not the only possible solution to the
distributive dilemma. Another possibility is a system of multiple
citizenship statuses, with different sets of rights and privileges: typi-
cally, those who participate in (and are successful) in the work-based
system (and perhaps all rule-based systems) have something like full
citizenship, while those participating in the need-based system
have only partial citizenship. In exchange for social aid, the recip-
ients of need-based distribution give up some of the rights they
would otherwise have. Under the old Poor Laws in Britain, virtually
anyone could enter the need-based system, becoming a pauper, but
in lieu of restrictions on entry, there were penalties meant to act as
deterrents. Paupers lost some of their citizenship rights, such as the
right to travel out of the parish, the right to live with their families
(in the workhouse), and—notably—the right to vote. The cate-
gorical resolution allows for the provision of welfare to categories of
citizens without having to define them as lesser citizens. The inno-
vation of the modern welfare state was the invention of categories of
faultlessness in which a person could be both a citizen and in need.”

Not all systems of dual citizenship are established as solutions to
the distributive problem. For example, slaves are not given the op-
portunity to prove themselves first in the full-citizenship domain;
they are assigned to slavery status on the basis of some criterion
other than their personal achievement. When dual citizenship is
used as a device to make rescue possible, however, personal achieve-
ment becomes relevant in determining citizenship status. People
are given a chance to participate in the rule-based distributive sys-
tem first, and only if they fail do they enter the need based system.

Another possible resolution of the distributive dilemma is the
use of organizations other than the state to provide aid on the basis
of need. In feudal society, the guilds had systems of social aid pri-
marily for their own members, but they also provided charity for
some poor people outside their membership. The church was, of
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course, the major institution for charity, and charitable foundations
were also part of the feudal era’s social landscape. Later on, in the
eighteenth and nineteenth centuries, various mutual aid societies,
friendly societies, and eventually trade unions took on the function
of providing social aid to members in need. Indeed, these institu-
tions coexisted with state programs for quite a while during the de-
velopment of the welfare state, and many private organizations for
social welfare based on need continue to exist.®

Relegating charity to the realm of private organizations does not
in itself solve the problem of delineating the boundaries between
work and need systems. If these organizations are allowed to set
their own policies on entitlement (that is, on who will be allowed
into their need-based systems), their policies may conflict with or
undermine the work-based system. In fact, welfare policy in Eu-
rope evolved partly out of legislation designed to restrict the avail-
ability of private charity, and thus drew the state into one important
aspect of conflict with the church.®

Another way that a society provides aid on the basis of need is
through unorganized private charity. In all societies a certain amount
of voluntary, informal charity exists alongside the primary distribu-
tive system. Goods and services may be provided to people in need
through kinship networks and informal community ties, and the ob-
ligations to repay may be very strict, even if never formally stated. !
Even less formal is the institution of begging, whereby people in
need solicit aid from strangers. Begging and informal networks are
in one sense good solutions to the distributive dilemma: because
they are relatively invisible, they do not undermine the work-based
system as much as public and more visible need-based distribution
might. Aid received through these channels appears as an isolated,
random, and infrequent phenomenon, rather than a stable institu-
tion upon which people might rely. The donors of charity are free to
decide whether to give, how much to give, when to give, and to
whom. However, as we will see in the next chapter, when private,
unorganized systems of need-based distribution are thought to be
undermining the primary system, even they will be subject to
regulation.

The Disability Category

That old age, childhood, and disability should be conditions auto-
matically entitling people to social aid seems entirely natural to us
in the present day. But for social historians, what a society takes for
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granted is often much more interesting than its overt controversies.
If one removes the contemporary cultural lenses through which dis-
ability is normally viewed, the obvious becomes very perplexing
indeed.

In his study of the social treatment of children, Phillippe Aries
found that for much of Western history, people did not perceive
childhood as a distinct period in individual development or as a
state of being requiring any special treatment." The emergence in
our culture of the idea of childhood as a distinct phase is a modern
phenomenon. The same must be said of disability. What seems to us
so obvious now—that there is a state of being called “disabled”
which is clearly different from the normal state of being and which
requires special treatment—is a fairly modern perception.

To understand the concept of disability and how it both resolves
and complicates the distributive dilemma, we need to know how
and when it became an administrative category of the welfare state.
In very early descriptions of welfare programs in European towns,
there was no category of disability as such, but only reference to
special treatment for the aged and infirm, for lunatics and defec-
tives, invalids and the lying-in, ablebodied and impotent beggars,
and orphans. How did some of these originally distinct classes come
to be lumped together in one unified category? How did disability
come to be recognized as a single phenomenon, with enough shared
cultural meaning to serve as a defining characteristic for public wel-
fare programs?

This book takes the view that disability is a socially created cate-
gory rather than an attribute of individuals. This perspective is not
the same as the claim, common among disability advocacy groups,
that the disabled are handicapped only because they live in a world
dominated by the ablebodied and therefore not adapted to the
needs of the minority: “It is not the fact that [a person] cannot walk
that is disabling but that society is organized for walking and not
wheel-chair-using individuals. [A person’s] disability is not paraple-
gia but steps, pavement kerbs, buses and prejudiced shopkeepers.” 2
In that view, disability, like other forms of discrimination, is created
by the “ablist” biases of mainstream society: the disabled are like
fish out of water, and if physical and social barriers to integration
were removed, they would cease to be a distinct group. Such a per-
spective on disability has its merits, particularly as it reveals ways
that society can make changes to enable the disabled to participate
more fully. Without dismissing this view, I want to emphasize that it
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is not the sense in which I argue that disability is a socially created
category.

Disability is a formal administrative category that determines
the rights and privileges of a large number of people. The idea of
blindness can serve as a good illustration. It might seem on first
thought that blindness is a straightforward case of disability where
everyone could agree that a person who “can’t see” is blind and that
the inability to see is purely an individual characteristic. Now con-
sider these three instances. The first is a man who is “legally blind”
but who sight-reads Bach at the harpsichord, up to tempo with nary
a mistake; he has tunnel vision and can see only a small field, but
enough to perform a musical feat. The second is a customer at a car
dealership, who, after carefully examining the color charts in select-
ing the color of her new purchase, informs the salesman that she is
going to pay for her car partly with a government check she receives
by virtue of being legally blind. The last is a photograph in a univer-
sity newspaper showing students from a nearby school for the blind
visiting a laser sculpture exhibition in the university art gallery; the
caption says that some of the students, who are “legally blind but
partially sighted,” are describing the exhibit to their blind class-
mates—truly a case of the blind leading the blind."

Thus, there is blindness and there is “legal blindness.” The claim
here is that legal blindness is a socially created category, established
for specific policy purposes as part of the general categorical resolu-
tion of the distributive dilemma. Along with the other categories, it
is part of a search for a means of objectively determining who is de-
serving of social aid. The concept of disability embodied in the ad-
ministrative category represents a politically fashioned compromise
at any given time and place about the legitimacy of claims to so-
cial aid.

The argument that disability is a socially created category does
not deny that certain characteristics of individuals significantly limit
their ability to function. But to view disability as as a socially con-
structed phenomenon is to focus on a different set of questions: one
asks not what is “wrong” with some individuals, but why social in-
stitutions respond to some individuals differently than to others.
The phenomenon under examination is interactive, to be sure. So-
cial institutions respond to some individual characteristics that
people perceive, but they also engage in selective perception and
actively shape the way people are treated.

Another historical problem is how the concept of disability came
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to be associated with clinical medicine and clinical reasoning. In
earlier times, people could receive social aid on the grounds of con-
ditions we still consider disability, but they could do so without ever
going near a physician or hospital. If we do not take for granted what
is true in our own society, it is not obvious why judgments about
inability to work, or about the legitimacy of an individual choice not
to work, should be made by physicians rather than by priests,
judges, juries, teachers, or public officials. That the concept of dis-
ability is so connected to medical definition in contemporary society
is an artifact of history.

The link between the formation of disability as an administrative
category and its definition as a medical phenomenon is the concept
of deception. The other two major categories of modern social wel-
fare policy, old age and childhood, were always assumed to repre-
sent authentic states of being, totally independent of the will of indi-
viduals. Disability, on the other hand, even in its early incarnations
as more specific conditions, was seen to exist in both genuine and
artificial forms. People could either be truly injured or feign injury.
In the modern understanding of disability, deception has become
part and parcel of the concept itself, and the nature of this decep-
tion is tied to the particular form of validation used to detect it. The
definition of disability and the means to determine it became criti-
cally linked.

Finally, a social observer cannot fail to notice that disability en-
tails (or may entail) at least as much political privilege as it does so-
cial stigma. It is a political privilege because, as an administrative
category, it carries with it permission to enter the need-based sys-
tem and to be exempt from the work-based system. It can also pro-
vide exemption from other things people normally consider worth
avoiding: military service, debt, and criminal liability. Disability
programs are political precisely because they allocate these privi-
leges. The evolution of contemporary programs must be seen in this
context, and the intense political interest in disability benefit pro-
grams in recent years can only be understood if we see that the fight
is about privilege rather than handicap or stigma.



2

The Origins of the
Disability Category

English Poor Law Policy

To understand how the disability category evolved, we must go
back to early English poor relief, which itself grew out of a series of
fourteenth-century laws for the regulation of vagrancy. The rela-
tionship between vagrancy and disability would seem to be very re-
mote, but an examination of poor relief policy shows important con-
nections. Both vagrancy and disability are understood in the culture
of their times as social roles that might be adopted either legiti-
mately or illegitimately. A genuine vagrant or “honest beggar,” as
the phrase usually went, and a genuinely disabled person are those
who occupy the roles involuntarily, forced by circumstances to enter
the need system. Both disability and vagrancy are unstable states.
Vagrants are literally on the move, and may at any time shift back
and forth between steady employment and wandering. Disabled
people are metaphorically on the move: their handicapping condi-
tions may be improving or deteriorating, and their ability to move
in and out of normal or nondisabled roles may be constantly chang-
ing. In poor-relief policy, the two conditions of vagrancy and disabil-
ity intersect in the question of how to detect the genuinely needy
beggar from the one who feigns disability.

The question of legitimacy pervaded all discussions of vagrancy
from the fourteenth to the nineteenth century, and it is certainly
true that vagrants have a bad name in English social history. Stat-
utes, treatises on welfare and poverty, and proposals for reform of
relief all portray vagrants as a major social problem.! Contemporary
descriptions were unanimous on two points: that the number of va-
grants was growing rapidly, and that all manner of social problems
were caused by vagrancy. (In many ways, vagrancy played a role in
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early social thought akin to that played by the “middle class” and
“urbanization” in twentieth-century social thought: both are always
portrayed as increasing, and almost always invoked as causes of
whatever social problem is under discussion.)

There are many theories about the causes of vagrancy and particu-
larly about the sharp increase in England beginning around 1500.2
Between 1500 and 1700, England experienced a dramatic growth of
population, following on a century and a half of slow growth if not
actual depletion from various plagues.® At the same time, employ-
ment opportunities in the countryside were diminishing as more and
more land was converted from labor-intensive farming to sheep-
raising, and as the cultivation of corn was made more efficient.* Pe-
riodic spells of bad harvests were often blamed for increases in va-
grancy: as food prices went up, people had less money to spend on
other goods: therefore jobs in the textile and manufacturing indus-
tries decreased.® In general, the transition from a feudal social order
to a system of capitalist agriculture and industry based on wage la-
bor left enormous numbers of people temporarily stranded.

Wars, too, were blamed for the vagrancy problem, though curi-
ously, both too much and too little war have been seen as the
culprits. In one theory, the decline of private wars by feudal lords
eliminated a social mechanism for absorbing “restless men.”® In
other theories, too much war led to vagrancy through complex
mechanisms. Henry VII and Edward VI paid for expensive wars in
the mid-sixteenth century by debasing the currency, which led to
inflation, which caused unemployment.” The Thirty Years War in
central Europe and the Civil War in England were blamed because,
when they were over, they released “swarms” of injured and jobless
soldiers back into cities that could not absorb them.® Finally, va-
grancy was at various times pinned to immigration of the Welsh, the
Scots, and the Irish, just as some recent theories of unemployment
in the United States locate the problem in illegal aliens.®

The phenomenon of vagrancy was virtually an obsession with so-
cial theorists and lawmakers all over Europe in the sixteenth, seven-
teenth, and eighteenth centuries. It is unlikely, therefore, that the
specific causal theories elaborated for the English case tell the
whole story. (Enclosure, or the conversion of public grazing land to
private property, was probably the one phenomenon unique to En-
gland, at least in scope.) Bad harvests, currency debasement, price
inflation, and the conclusion of wars may have temporarily exacer-
bated an existing situation, but the problem was clearly fundamen-
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tal and pervasive. And whatever its actual magnitude in terms of
numbers of vagrants, it was serious enough to command enormous
intellectual, economic, and political effort. The nature of those
efforts is what is important here.

The phenomenon of begging produced a host of theories locating
the cause in the personality of the beggar. Many treatises, taking for
granted that beggars had special personality traits, set about devel-
oping elaborate portraits. Begging was so ingrained into their char-
acter, it was said, that they would rather starve to death than work.
As one officer of a benevolent society wrote, “Idleness and hypoc-
risy are so wrought into their natures that they are incurable. Living
by hourly deception, they have less character than even thieves,
and are more hopeless as to moral reformation: they are known to
be too idle even to beg when they have a shilling left to spend, or can
find a public house or a chandler’s house that will trust them.”*® The
phenomenon of begging also gave rise to a wonderful sociological
genre in the sixteenth and seventeenth centuries—the description
and classification of beggars, their methods of deception, and their
special slang, called “canting.” Thomas Harman in England, Martin
Luther in Germany, and Giacinto Nobili in Italy each produced
a major treatise in which beggars were divided into some twenty-
five to thirty-five classes and their tricks of deception exposed. In
France, beggars were actually organized into corporations with
highly specialized subdivisions whose titles and activities were rec-
ognized in vagrancy laws.!

From these assessments of the character of beggars, it is not sur-
prising that descriptions of their activities were essentially cata-
logues of horrible deeds. Vagrants were assumed to be idle, irre-
sponsible, often criminal, and disrepectful of authority. They were
often portrayed as roaming the countryside in gangs, extorting large
sums from innocent passersby, and generally committing acts of
thievery, pillage, and destruction.'? They were even accused of de-
stroying the king’s forests. The “Act for the better Preservation of
timber trees, and of Woods and Underwoods; and for the further
Preservation of Roots, Shrubs, and Plants” was not George III’s pre-
cursor of the Environmental Protection Act; rather, it was a law to
prevent vagrants from cutting down trees, stealing wood, uprooting
young shrubs, and conducting chases “to the great prejudice of his
Majesty’s deer.”

Understanding the character and behavior of vagrants was all the
more complicated by their proclivity to deception. Conventional
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wisdom held that vagrants had all kinds of ruses to obtain alms and
lodging. Some of them went about “using divers and subtle crafty
and unlawful games and plays, and . . . feigning themselves to have
knowledge of . . . crafty sciences.”

One method vagrants were commonly alleged to have used to
elicit alms was feigning illness or disability. In fact, there are pub-
lished stories from as far back as the fifth century B.C. to the effect
that people feigned madness to avoid military service or other obli-
gations.” In English reports and laws of the fifteenth through nine-
teenth centuries, there are innumerable descriptions of beggars’
schemes for pretending to be crippled and blind, artfully producing
counterfeit sores, lacerating themselves, and feigning epileptic fits,
pregnancy, dropsy, or leprosy. In France, one particular order of
beggars, the mitoux, were allegedly trained in medicine so that they
could “produce the appearance of every kind of malady and even
deceive doctors themselves.”** Women were reported to “borrow”
blind children or attach themselves as “aids” to blind men, all the
while exploiting them mercilessly. Gangs of beggars bought children
from orphanages and deliberately maimed and deformed them, and
other gangs specialized in “teratological surgery,” all for the purpose
of inducing a flow of alms from sympathetic observers.'” Regardless
of the truth of these reports or the actual extent of such practices,
they convey a certain “social truth” in the sense that officials be-
lieved that feigned disability posed a significant problem for the ad-
ministration of relief.

This popular conception of beggars and their activities indicates
the strength of the association between disability and deception,
even before disability had come to be recognized as a distinct cate-
gory for the purposes of welfare administration. By the time classi-
fications of disability came into being in the nineteenth century, and
by the time these recognized conditions were applied as specific eli-
gibility criteria, the conditions were already firmly linked in the
public consciousness with the possibility of deception. The connec-
tion between disability and deception meant that the very category
of disability was developed to incorporate a mechanism for distin-
guishing the genuine from the artificial.

A recent reinterpretation of vagrancy in Elizabethan England
gives good reason to be skeptical of contemporary images of va-
grants. The descriptions were always written by members of the
educated elite, who were both contemptuous and fearful of the va-
grant. There is little evidence in official records to show that va-
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grants actually traveled in large groups, for example; moreover, it is
likely that the majority of vagrants had legitimate occupations and
legitimate reasons for traveling, such as searching for work, visiting
relatives, or seeking medical cures.’® Nevertheless, because local
officials clearly believed them to be dangerous and probably dishon-
est, vagrants received increasingly harsh treatment both in law and
in fact.

If in reality beggars were less numerous than reports would have
us believe; if they did not usually travel in gangs; and if thievery,
destruction, and idleness were not the norm, why was the popular
and official image of beggars so negative? One reason is that they
represented a threat to the social order simply by virtue of their mo-
bility. As Beier says, “The life of the vagrant was about nothing if not
movement,” ' and personal mobility controlled only by individual
will appeared highly threatening in a society where virtually every
aspect of life was regulated. The vagrants’ mobility was not only geo-
graphic but occupational; the most commonly stated reasons for
travel found in their arrest records are searching for work and run-
ning errands as part of their occupation.?” And although vagrancy
probably presented very little opportunity for actual change in oc-
cupation, the idea of the laborer moving about in search of an em-
ployer and deciding for himself whether to undertake any particular
job contrasted sharply with the feudal organization of work in which
the laborer was bound to the master and had no choice about what
tasks to perform. The very existence of vagrants thus appeared to
challenge authority.

Given its connection to deception, at least in the common under-
standing, the phenomenon of begging must have been a threat
to the social order in another very profound way. It challenged
people’s confidence that they could know the truth. That a concern
with deception should accompany a social transformation character-
ized by sudden increases in geographic and social mobility should
not be surprising; constant confrontation with strangers must have
undermined people’s sense that they could understand one another.
And nothing could be more threatening to a sense of social order
than the perception that the boundaries between the real and the
fake are suddenly blurred.

Vagrants were also a challenge because they embodied the essen-
tial problems of an economic system in transition. If we understand
the transition from feudalism to capitalism as incorporating a trans-
formation not only in the system of production but also in the rules
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of distribution, then certain features of the evolution of poor-law
policy begin to make sense. Under feudalism, there were elaborate
distributive rules based primarily on ascriptive characteristics (one’s
“station” in life) and personal ties (hierarchical relationships and
loyalty, most notably between masters and servants). Capitalism in-
troduced a new distributive principle—labor—according to which
people would receive wages determined by the value and amount of
work they performed.

Periods of transition are by definition unstable, and in any period
of transformation of primary distributive rules, there will be needs
that cannot be met under either the old system or the new one.
There will be people who fall betwixt and between, being neither
firmly embedded in the old system nor fully incorporated into the
new. At the same time, the secondary distributive system will also
be undergoing transformation, and elements of the old secondary
system will continue to persist along with the new primary and sec-
ondary systems. But the old secondary system of helping people in
need, because it is derived from the old primary system, may in fact
undermine the new primary system.

This formulation makes it possible to understand why begging,
vagrancy, mobility, and labor shortage were seen as parts of the
same problem by the architects of early welfare policy. If there was a
labor shortage in some locality, that was because laborers were free
to move about in search of higher wages, and they were free to
move about in part because of the possibility of begging as a means
of support between jobs. Vagrancy was possible because peasants
were no longer firmly tied to their lords.

The possibility of begging and the existence of vagrancy were
seen as draining people from the emerging wage labor system and
allowing laborers to demand higher wages. Begging, which had
been a humanitarian rescue system under feudalism, came to be
seen as undermining the newly emerging system of wage labor.
Thus, the early laws in the evolution of English welfare policy had
two purposes: they sought to control the old need-based system of
begging and vagrancy so that it would not inhibit development
of the wage labor system, and they sought to establish a new need
system based on new rationales and validating devices. Each act in
the emerging Poor Law can be understood as serving one or both of
these purposes.

The first law for the control of vagrancy, the Statute of Laborers
of 1349, was passed on the heels of the Black Plague (1347-49) and
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was clearly a response to the labor shortage caused by the plague.
The authors of the statute began by noting that since a large number
of laborers and servants had recently died, those remaining were
prone to demand “excessive wages.” The law went on to forbid the
donation of alms to beggars who could work:

Because that many valiant beggars, as long as they may live of
begging, do refuse to labor, giving themselves to idleness and
vice, and sometime to theft and other abominations; none upon
the said pain of imprisonment, shall under the color of pity or
alms, give anything to such, which may labor, or presume to
favor them towards their desires, so that thereby they may be
compelled to labor for their necessary living.*'

This statute makes clear the connection between the withholding of
aid and the compulsion to work, and the underlying assumption
that many men would refuse to work if other means of satisfying
their needs were available. The purpose of this statute is clearly to
limit the old secondary distributive system, by restraining impulses
based on “pity,” in order to shore up the emerging wage labor sys-
tem. A companion statute in 1351 attempted to restrict begging fur-
ther by forbidding most laborers from leaving their town of resi-
dence in search of summer work if summer work existed in the
hometown.?

The problem of labor shortage and, more important, the ability
of laborers to refuse work, to organize, and to demand high wages
led to even more stringent restrictions on begging. In the statute of
1388 known as 12 Richard 2, we see the notion of deception con-
nected with vagrancy. While earlier laws had attempted to remedy
the problem by placing a prohibition on alms givers, the new stat-
ute mandated an inquiry into the motives of the alms seekers.
Henceforth, local officials were to distinguish between beggars “im-
potent to serve and those able to serve or labor.” The distinction
was introduced to close a loophole in earlier laws that had enabled
vagrants to leave their towns by pretending to be crippled or sick.
Henceforth, those unable to work were allowed to travel to other
towns if their own could not support them, but they now needed
official letters to do so. The ablebodied were not allowed to leave
town unless they had a good reason—going on a pilgrimage, moving
to a new dwelling, or fulfilling an engagement with a new master.
Local officials were to issue letters to each person with a valid rea-
son, stating “the cause of his going and the time of his return.” Any
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ablebodied person found outside his own town without such a letter
was subject to a period of confinement in the stocks.®

Although these letters were actually permission to travel rather
than permission to beg, they established the mechanism that would
later be used to control begging per se. In fact, these letters devised
in the fourteenth century bear a striking resemblance to the “sick
leave certificates” required of people in most current systems of
temporary disability insurance. Both the letters and the certificates
consist of a diagnosis (a cause for the inability to work) and an esti-
mated duration (the expected time of return to work). The impor-
tance of the statute of 1388 is thus that it established the elements of
the categorical system, albeit in very crude form. It specified “abil-
ity to work” as the criterion by which people would be separated
into the primary and secondary distributive systems, and it created
a validating device in the form of certification by local officials.*

The later laws about vagrancy and poor relief, which were even-
tually codified into the statute of 1601 that is commonly known as
the Poor Law, were all elaborations and refinements of the basic
principles established in 1388. In 1495, the penalty for vagrancy
without cause was redefined, and certain exemptions were speci-
fied: “women great with child” and “men and women in extreme
sickness” were to receive a lesser penalty. In 1504, yet another cate-
gory was added: “persons being impotent and above the age of
sixty.” % The articulation of these categories constituted the begin-
ning of a new secondary system of distribution, one based on cultur-
ally acceptable reasons for nonparticipation in the labor market.
The categories were in fact used to determine the exemption from
punishment for begging, and they were grafted onto the old system
of vagrancy control, but they would become the fundamental fea-
ture of the new system of social welfare.

A little more than twenty-five years later, under Henry VIII, Par-
liament expressed its frustration with the tremendous increases in
vagrancy (and the alleged associated crime) that had occurred de-
spite all its previous “good laws, strict statutes and ordinances.” It
then proceeded to establish yet another program, this time aimed at
certifying legitimate beggars rather than ablebodied workers with
legitimate reasons to travel. In a statute of 1531, Parliament di-
rected local officials to search out the aged and impotent poor, as-
sign them territorial boundaries for their begging, register their
names, and provide each of them with a letter indicating authoriza-
tion to beg within certain territorial limits.? The validating device
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in this new program continued to be the simple discretionary judg-
ment of individual local officials, but prior laws had indicated the
range of reasons Parliament found valid.

Even this program proved ineffective, and in 1536, a new statute
created stronger penalties, a new method of enforcing the territorial
limits for begging, and a program for public organization of private
charity. The territorial limits were to be enforced by an elaborate
system of deportation in ten-mile segments, with explicit instruc-
tions to local officials on how to feed unauthorized vagabonds and
send them on their way. “Lepers and bedridden creatures,” how-
ever, were not to be expelled. Local officials were to coordinate the
collection and use of funds from voluntary almsgiving, and parishes
with surplus funds were to share them with needier parishes. Indi-
vidual almsgiving was generally forbidden; instead, people were
supposed to put their money into a common box to be dispensed by
the local officers. But the law made exceptions; notably, individuals
were still allowed to give alms to blind and lame people on the
streets.”

The problem of “idle beggars™ of course persisted, and even-
tually, a system of licensure and “badging” was added to the arma-
mentarium of the local guardians. In 1563, parishes were authorized
to license their poor to go begging in the county, and to provide
identifying badges to be worn “on the shoulder or on the breast.”
In a variation on the same theme over a hundred years later, Parlia-
ment directed that all people legitimately on relief

shall upon the shoulder of the right sleeve of the uppermost gar-
ment . . . in an open and visible manner, wear such badge or
mark as is herein-after mentioned and expressed, that is to say, a
large Roman P, together with the first letter of the name of the
parish or place whereof such poor person is an inhabitant, cut ei-
ther in red or blue cloth.®

The technique of issuing badges for legitimate beggars was paral-
leled by an even harsher system of branding offenders of the va-
grancy statutes. In laws of 1530, 1547, and 1571, vagabonds without
valid excuses were to be “marked with a hot iron in the breast with
letter V,” and upon a second conviction, branded with the letter S
and declared slaves. Badging and branding did not add anything fur-
ther to the development of categorization, but they did add another
instrument of control to the existing system of discriminating be-
tween legitimate and illegitimate beggars.®
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The next significant development of the categorical system came
in 1834, with the Poor Law Amendment Act and the Poor Law
Commission Report that preceded it. Other legal developments
during this period established major principles of welfare policy in
general, but these had to do with the treatment of people on relief
rather than the principles for assigning people to the need-based
distributive system.®! The reform of 1834 is considered a watershed
in the development of welfare policy because it introduced three
new principles: national uniformity in welfare administration, de-
nial of assistance outside the workhouse, and deterrence as the basis
for setting benefit levels. Even though these principles were not
implemented immediately and never fully, the amendment of 1834
serves as a statement of new policy principles and a goal toward
which later reforms were aimed.

The Poor Law Amendment Act of 1834 attempted to impose na-
tional standards of welfare eligibility and benefits on the various
parishes. The intent of this centralization was to restrict labor mo-
bility by eliminating the incentives for beggars or laborers to move
around in search of higher wages or better treatment by the poor-
law guardians. As the Poor Law Commission put it, national unifor-
mity would reduce the “perpetual shifting” from parish to parish.
But Parliament actually set only the most general guidelines and left
matters of implementation to a central authority, variously called
the Poor Law Commission, the Poor Law Board, or the Local Gov-
ernment Board. The board worked by “negotiating” with the indi-
vidual parishes or unions (combinations of parishes created as new
administrative districts for the Poor Law), and through the next sev-
enty years, policy was handed down to local authorities in the form
of “orders” and “circulars.” These regulations indicate that the cen-
tral authority allowed the parishes to run their relief systems under
at least three different formal principles and an untold variety of in-
formal systems.*

Workhouses for paupers had existed long before the reform of
1834, but the new amendment established the principle that relief
would be granted only to people willing to enter the workhouse,
where they would live according to its rules and perform work pro-
vided by the parish. As early as 1722, Parliament had given parishes
the right to deny alms to anyone refusing to enter a workhouse,*
but the amendment of 1834 went further by expressly prohibiting
so-called “outdoor relief,” or relief outside a workhouse. This pro-
hibition was never strictly enforced, however. Until the 1870s, fewer
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than a fifth of adult ablebodied male paupers and less than 15 per-
cent of all paupers were on indoor relief (that is, confined to a work-
house). Even after 1870, when the central authority tried to crack
down on local parishes and enforce the basic principles, fewer than
a third of adult ablebodied paupers were forced to accept indoor re-
lief.>* The elaboration of categories of paupers in Poor Law admin-
istration after 1834 was precisely an exercise in defining exemptions
to the policy of “no outdoor relief.”

Deterrence was embodied in the oft-quoted “principle of least
eligibility,” which stated that the pauper’s situation “on the whole
shall not be made really or apparently so eligible as the situation of
the independent laborer of the lowest class.”* The workhouse was
to be so unpleasant and unattractive that no one who could possibly
work would choose to enter it instead. Husbands, wives, and chil-
dren would be separated. Inmates would wear special uniforms in-
stead of their own clothes. There would be no recreation and no so-
cializing with others during working hours. The schedule would be
rigid, and the diet limited to the bare minimum necessary to pro-
vide energy for work.

The principle of least eligibility was no more strictly enforced than
the other principles. However accurate the literary and journalistic
depictions of workhouses as places of uniformly dreary and harsh
confinement, these conditions must have been somewhat mitigated
for certain categories. Regulations of the several decades following
1834 manifest a deliberate policy of exempting certain categories of
paupers from the principle of least eligibility.

Laws usually express a society’s aspirations rather than its behav-
ior, and nowhere is this maxim more pertinent than in English Poor
Law history. The Poor Law Amendment Act of 1834 was a great deal
more coherent than its actual administration. The method of imple-
menting the program consisted primarily in defining categories of
paupers who would be exempt from the principles of “no outdoor
relief” and “least eligibility.” Insofar as “uniformity” was a goal of
the Poor Law Commission or the administrators of the Poor Law, it
meant similarity of policy in different local districts, not uniform
treatment of all paupers.

The most striking aspect of nineteenth-century Poor Law is that
through it, a formerly undifferentiated mass of paupers came to be
understood as comprising several distinct elements. The articula-
tion of categories was in a sense an exercise in mapmaking. The vast
unknown territory of paupers was explored and described with in-
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creasing detail, so that internal boundaries between types of paupers
seemed to appear.

From the very beginning, the Poor Law Commission suggested
that workhouses should separate their inmates into four groups:
ablebodied males, ablebodied females, children, and the “aged and
infirm.” It clearly contemplated different treatment for the various
groups, recommending that they be housed in separate buildings
where they could be accorded appropriate care: “The old might en-
joy their indulgences without torment from the boisterous; the chil-
dren be educated; and the ablebodied subjected to such courses
of labor and discipline as will repel the indolent and vicious.”
Through the next several decades, the categories were refined and
applied in two ways: first, to determine who would be exempt from
the proscription of outdoor relief; second, to establish separate stan-
dards of treatment for different types of paupers once they became
workhouse inmates, or, in effect, to determine who would be ex-
empt from the principle of least eligibility.

The authors of the report of 1834 emphatically did not think they
were establishing categories based on individual worth or merit.
They knew that “any attempt to discriminate according to merit,
in the award of outdoor relief, is dangerous and likely to lead to
fraud.”* They apparently thought of the original categories as de-
scribing universal human conditions, or at least immutable condi-
tions of large groups, rather than characteristics of particular indi-
viduals. In this conception, the task of local officials should be
relatively simple, because they would not have to inquire into the
particular circumstances of individuals but could rely on assessing
“obvious” traits. A modern analogue of this view of pauper catego-
ries might be twentieth-century notions of gender or race—some-
thing one can “tell by looking.” (Perhaps one should say “early
twentieth century,” for even gender and race are problematic cate-
gories now.)

In the regulations of Poor Law administration and thus in the
eyes of Poor Law administrators, five categories were important in
defining the internal universe of paupers: children, the sick, the
insane, “defectives,” and the “aged and infirm.” Of these, all but
the first are part of today’s concept of disability.* The five groups
were the means of defining who was ablebodied; if a person didn’t
fall into one of them, he was ablebodied by default. This strategy of
definition by default remains at the core of current disability pro-
grams. None provides a positive definition of “ablebodied”; instead,
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“able to work” is a residual category whose meaning can be known
only after all the “unable to work” categories have been precisely
defined.

What, then, did it mean for “disabled” (or “sick,” “defective,” or
anything else) to become an administrative category in social wel-
fare policy? If these categories were to function as a means of defin-
ing the ablebodied population by default, they needed to be shaped
as administrative mechanisms. Three questions can serve as guides
to discerning the shape of the categories. First, how was each one
formally defined? Second, what kind of special treatment, if any,
was accorded to the people within it? And third, what kind of valida-
tion device was associated with each category?

The Sick

The term “sick” was not defined in early regulations, though it
was used often. Its meaning, like that of the other labels, was con-
sidered obvious and beyond need of definition. Some idea of what
“sickness” meant can be gleaned from the types of sick wards set up in
workhouses and Poor Law infirmaries. There were wards for fever
cases, smallpox, and venereal disease; “itch cases,” ophthalmic cases,
and “dirty and offensive cases”; lying-in wards, sick nurseries, boys’
and girls’ “sore head wards,” lunatic wards, and “lock wards.” If
these classes were the constituent elements of sickness in the men-
tal map of the time, “sickness” must have been understood as pri-
marily acute, temporary, and infectious disease.*

The notion of chronic sickness was more problematic. At times,
people with long-lasting or permanent ailments seemed to be sub-
sumed in the category “aged and infirm.” But occasionally there are
special provisions in Poor Law regulations for people we would now
designate as chronically ill or disabled. For example, the General
Medical Order of 1842, which established the first outlines of Poor
Law medical service, directed local officials to prepare a “permanent
list” every six months. The list would identify those aged, infirm,
sick, and disabled who were constantly on relief, and these people
would then be entitled to visits from the local medical officers with-
out prior certification from the parish relief officer.* But the Poor
Law struggled with the concept of chronic ailments and the prob-
lem of distinguishing those able to work from those unable to work.
A major summary regulation of 1844 asserted that “poor persons
who have frequent ailments, who are ruptured and are generally of
weak constitutions” but who are “in receipt of wages,” however low,
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must be considered for the purposes of outdoor relief as being
ablebodied.”

Although the position of the chronically ill with respect to out-
door relief was ambiguous and changing, the rights of the acutely ill
were clear, at least in formal policy. The Poor Law Commission Re-
port of 1832, the Poor Law Amendment Act of 1834, and subse-
quent regulations all expressly exempted the sick from the prohibi-
tion against outdoor relief. Nevertheless, there was a great deal of
local variation in the treatment of the acutely ill and in the harsh-
ness of the means test to which they were subjected. In many par-
ishes, the sick poor were required to sell all their furniture and pos-
sessions before they could become eligible for Poor Law medical
relief.“2 And one hard-line member of the central authority recom-
mended, unsuccessfully, that even the aged and sick should be de-
nied outdoor relief.* But official policy on the exemption never
changed,* although the central authority did try to pressure local
officials into tightening up on outdoor relief to the sick.

During the early years of Poor Law reform, no special treatment
was accorded the sick; but in later years, especially after 1847, the
central authority encouraged local parishes and unions to provide
better medical care for the sick in their homes and to set up separate
wards for them in the workhouses. The Poor Law Board mandated
in 1865 that medical care for those on outdoor relief be of good qual-
ity, and that the guardians should supply medicines free of charge to
the poor.* Actual conditions for the sick in workhouses varied from
parish to parish, of course, but in general they were entitled to spe-
cial provisions: they might be allowed visitors, whereas others were
not; and they could visit with outsiders in privacy, rather than in the
presence of the workhouse master. They might get larger food ra-
tions, and their diets were generally under the control of the doctor
rather than the workhouse authority. Sick people could not be pun-
ished in some of the usual ways, such as confinement, heavy labor,
or the withholding of tea, sugar, and other food.*

The question of whether the sick poor should be subject to the
principle of least eligibility was never really resolved. Some people
held that the sick were not “the proper objects for such a system [of
deterrence].”* Others believed that the deterrence principle em-
bodied in the 1834 Amendment “causes the lame to walk, the blind
to see, and the dumb to speak.”* Official policy took stances on
both sides of the fence. The Poor Law Commission’s annual report
of 1841 came down strongly on the side of deterrence. If the pauper
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is always attended by a skillful doctor and provided with all the
medicines necessary for his recovery, it said, then his condition is
undeniably better than that of the “industrious ratepayer”:

The superiority of the condition of the pauper . . . as regards
medical aid will, on the one hand, encourage a resort to the poor
rates for medical relief, so far as it is given out of the workhouse,
and will thus tempt the industrious labourer into pauperism; and
on the other hand, it will discourage sick clubs and friendly so-
cieties and other similar institutions, which are not only valuable
in reference to the contingencies against which they provide, but
as creating and fostering a spirit of frugality and forethought
amongst the labouring classes.*

This was the argument against establishing separate institutions for
medical relief. But on the other side, the Poor Law central authority
gradually introduced more and more special provisions for the sick,
which indeed rendered their treatment more favorable and under-
mined the principle of least eligibility.

Because policy vacillated, there was—and still is—a running de-
bate about whether the sick received good care or bad care. Was the
workhouse a “pauper prison” or a “pauper palace?”* The question
can be answered only relatively. While conditions inside work-
houses were no doubt loathsome, conditions for the sick poor were
probably better than those for the nonsick poor and often better
than those for the nonpoor sick.

Who actually determined whether a sick person should be eli-
gible for poor relief? In a few parishes, responsibility lay with the
medical officer, but certification was most often the province of the
Poor Law “relieving officer.” Once a pauper had been accepted into
the workhouse, the doctor could decide whether he or she belonged
in a medical ward; and usually, once a pauper was considered sick,
the doctor had control over his diet and his release back into the
general workhouse.*

Doctors were generally perceived by both Poor Law officials and
the paupers themselves to be more lenient than relieving officers.
Not surprisingly, there was a struggle over which group should de-
termine eligibility for medical relief. The debate has a contempo-
rary ring. Doctors complained of “inconvenience and unnecessary
trouble” caused by irresponsible paupers. They said relieving offi-
cers were not qualified to judge who was sick, and that they often
delayed so long in certifying the sick that their diseases only got
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worse. Poor Law officers for their part complained that the doc-
tors were too lenient and that their humanitarian instincts needed
checking.

The Insane

The insane were singled out from the mass of paupers earlier
than any other group. Unlike the others, they were the object of
special Parliamentary inquiries in 1807, 1815-16, and 1827; sepa-
rate legislation in 1828 and 1845; a separate regulatory agency (the
Lunacy Commission); and eventually a vast network of separate in-
stitutions maintained by the counties at the behest of national au-
thorities. Thus, the Poor Law itself was not the major vehicle
through which the insane were defined as a category; in fact, the
Poor Law had less to say about this category precisely because it was
already being dealt with separately.*

There is a certain irony in the fact that mental illness, the type of
disease we now consider hardest to define, should have been sepa-
rated conceptually and practically in welfare policy before physical
illness. The intellectual controversies over the definition of insanity
in the nineteenth century are peculiarly similar to controversies
over the definition of disability in the twentieth. In both cases, the
inability of the medical profession to present an objective definition
did not stop policymakers from constructing a vast array of policy
measures predicated on being able to identify a separate class of
people.

Despite the volume of public policy for the insane in nineteenth
century England, the category was rarely defined formally in policy
documents, and definition of the boundaries between sane and in-
sane remained an elusive hope. One indication of the confusion is
the lack of standard terminology even within the Poor Law; the in-
sane were variously labeled “lunatics,” “idiots,” “persons of un-
sound mind,” “persons of weak intellect,” “the mentally infirm,” or
“persons suffering from diseases of the mind.”* But Poor Law docu-
ments never defined the terms, as though some common under-
standing made definition unncessary.

Meanwhile, there was a vigorous discussion of definitions within
the emerging psychiatric profession. Numerous treatises elaborated
lengthy, high-sounding criteria, full of medical terminology, as a
segment of the medical profession tried to lay claim to a large popu-
lation of clients.® Insanity was defined as “a loss of nervous tone”;
“inordinate, irregular or impaired action of the mind, instincts, sen-
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timents, intellectual or perceptive powers . . . produced by organic
change in the brain”; or “a morbid state that influences our reflec-
tive, observant and imaginative faculties.” As sociologist Andrew
Scull says, “the arbitrariness of the whole business is suggested by
the need most writers felt to coin a definition of their own.” And for
every writer who invented a definition, there could be found an-
other who rejected the possibility of “a precise definition of mad-
ness” or dismissed all the attempts as involving “a subtlety more
easily accomplished in books than in practice.”*

Given the recognition of insanity as a problem, there were two
major means of coping with it. Until the nineteenth century, public
authorities generally left care of the insane to their families unless
the person caused public disturbances, became dangerous to the
public, or was uncontrollable by his relatives. Some institutions for
the insane had been established in England, as well as the rest of
Europe, as early as the seventeenth century, but a system of public
asylums maintained by county governments was a reform of mid-
nineteenth-century England. The enormous increase in public asy-
lums was preceded by the growth of private “madhouses” and a sys-
tem of boarding-out the insane on contract to willing families.

Public or charity asylums, as distinct from the private institutions
for self-paying clients, often grouped together the insane, the crimi-
nal, the poor, the sick, the senile, the aged, and sometimes the or-
phaned as well. Lunatic asylums “functioned as museums for the
collection of the unwanted,”* and their horrible conditions formed
the leitmotif of nineteenth-century investigations. Inmates were
crammed together in crowded rooms, sometimes in “crib wards”
where they were chained inside small boxes, on straw mattresses.
But the treatment afforded the insane by institutions was probably
no worse than that provided for them at home. The family might
confine the person to a hut (say, six by eight feet) or small outbuild-
ing, or chain him or her to a tree or a wall.*

All the regulations of the Poor Law reform included a special ex-
emption for the insane from the prohibition against outdoor relief,
and these regulations continued in force throughout the administra-
tion of the Poor Law.® But recognizing the insane as a special cate-
gory applied only to the question of admission to a workhouse and
the granting of outdoor relief. Once inside the workhouse, they
were not considered a special category; until the last quarter of the
nineteenth century, regulations for internal operation of work-
houses make no provision for segregating lunatics.®
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Nevertheless, the category differed from others in some impor-
tant ways. The insane were the only group among the “exempt” cate-
gories who were also subject to the jurisdiction of a second authority:
the Lunacy Commission. The Lunacy Commission, particularly
after 1848, took a strong stand in favor of segregating lunatics from
other paupers and providing minimum standards of care; thus, lu-
natics had a separate agency acting as an advocate on their behalf. In
their analysis of the Poor Law, Sidney and Beatrice Webb suggest
that the advocacy wasn’t of much use, however. The Poor Law au-
thorities knew that if they required local officials to build separate
facilities for the insane, the facilities would have to meet the stan-
dards of the Lunacy Commission—which were considered extrava-
gant by the Poor Law authorities and economically unfeasible by local
officials. To avoid the problem, then, the Poor Law officials main-
tained a virtual silence on the question of treatment of the insane.®

Another important difference between the insane and other cate-
gories was their civic rights. Until 1871, the guardians of work-
houses had no authority to detain a pauper in a workhouse against
his will, even if the person were suffering from a contagious disease.®
But those who were certified as insane (not merely feebleminded or
of defective intellect) were always subject to detention against their
will.®® The 1845 lunacy legislation (or Ashley’s Act) required cer-
tification by both a lay magistrate and a medical doctor.*

The history of the definition and treatment of lunacy is largely a
story of struggle between the medical profession and the magis-
trates. During the nineteenth century in England, when the county
asylum system was established, the medical profession won control
over these institutions, largely on the basis of successful claims that
insanity was a physiological disease best treated by medical meth-
ods.® During the seventeenth and eighteenth centuries, when in-
sanity was often perceived as a “lack of reason,” a state of emptiness
or nonhumanness, the judgment of lay authorities had usually been
considered appropriate as a certifying device.®® But as physicians
gained control over the treatment of insanity, particularly over the
management of asylums, they too were asked to make judgments of
insanity for official purposes, including detention of the insane in
workhouses.

By the end of the nineteenth century, the Poor Law had articula-
ted fairly elaborate provisions for certification. The Lunacy Act of
1890 allowed for nondangerous lunatics to be transferred from asy-
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lums to workhouses if the manager of the workhouse (not the medi-
cal officer) thought the transfer appropriate. Civil officials were also
allowed, at their own discretion, to detain a lunatic for up to four-
teen days in a workhouse if they considered the person dangerous to
him- or herself or the public. If an uncured lunatic was discharged
from an asylum and the medical officer of the local workhouse cer-
tified that he could safely and appropriately be kept there, he could
be detained against his will. And finally, medical officers of work-
houses were allowed to certify that under certain conditions, luna-
tics could remain in workhouses instead of being sent to asylums.®

Defectives

The term “defectives” was originally used in Poor Law admin-
istration to designate the blind, deaf, and dumb: that is, persons
having a deficiency of the senses. Later, the terms “lame” and “de-
formed” were added to the list, and in 1899, epileptics were in-
cluded in the category for the first time. In 1903, the term “mental
defectives” appeared: a Special Order of 1903 distinguished a class
of children who were not certified as being of “unsound mind” but
were nonetheless mentally defective.®

Defectives were always exempted from the prohibition against
outdoor relief, and discussions about their treatment centered on
their special educational needs. They were the focus of a variety of
special exemptions from other policies as well. For example, the
deaf and dumb were not required to learn to read and write before
being eligible for an apprenticeship, and relief to defective wives
and children was not counted as relief to the husband or father.®

Defectives were increasingly recognized by Parliament as a spe-
cial category for whom local officials would be justified in providing
special treatment, but there is little evidence to indicate that Poor
Law guardians in fact provided such care. A spate of educational
laws under Queen Victoria is the first indication of special provision
for defectives, and after 1871, there seems to have been emphasis
on vocational training.

The question of validation did not arise for this category until the
very end of the century, when the concept was extended to include
mental as well as physical defects. As long as only physical defects
were at issue, the defects were assumed by definition visible and
obvious. But the Special Order of 1903 makes reference to the need
for physicians to distinguish between “children of unsound mind”
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and “mental defectives.” Apparently this was a distinction between
insanity and retardation, because the term “imbeciles” is also used
in connection with mental defectives.

The Aged and Infirm

The phrase “aged and infirm” was always used as a single term
denoting people with a permanent incapacity, regardless of age.
(Before 1834, and occasionally thereafter, the category was called
“aged and impotent.”) According to the Webbs, it meant

the class of persons permanently incapacitated, whether from old
age, physical defect, or chronic debility, from obtaining any paid
employment. The essential characteristic of the “aged and in-
firm” (like that of “children”) was indeed the precise opposite of
that of “the ablebodied.” . . . The “aged and infirm” were those
(not being children) who could not possibly get employment for
any hire, however small.™

Although the aged and infirm were expressly exempted from the
prohibition against outdoor relief from the very beginning, their
treatment within the workhouse was more problematic, and fear of
possible fraud and deception among this class was evident. In 1839,
the Poor Law Commission expressed concern about the policy of
separate and better facilities for the aged “so that they might enjoy
their indulgences.” The commissioners argued that if the work-
house were made attractive and pleasant on behalf of the aged, “it
would immediately be useless as a test between indigence and in-
dolence and fraud, it would no longer operate as an inducement to
the young and healthy to provide support for their later years.”™
The report also said that young independent laborers would have no
incentive to practice frugality and plan for their old age if they could
not possibly hope to provide for themselves as well as the work-
house provided for its aged residents.

As with the sick, the appropriateness of applying “least eligi-
bility” to the aged was a matter of debate throughout the nineteenth
century. The aged and infirm clearly constituted a troublesome cate-
gory. In part, the problem stemmed from the “exemplary effect” of
attractive workhouse conditions and the possible effect on the moti-
vation of young adults. But in some measure, the problem was also
one of distinguishing between genuine and fraudulent infirmity.

Thus, the aged and infirm were a prime target when, in 1871, a
major shift toward stringency occurred in the administration of the
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Poor Law. In that year, Parliament abolished the Poor Law Board,
which had existed only under temporary grants of authority, and
transferred its authority to a newly created Board of Local Govern-
ment with the status of a cabinet department. The new board began
a campaign against outdoor relief, in which it tried for the first time
to implement the principles of 1834. The turn toward stringency
followed a period of economic downturn. The severe winter of
1860-61, followed by a rise in unemployment that resulted from
the cotton shortage after the Civil War in the United States, led to a
series of sharp increases in local relief expenditures. It was a reac-
tion to these increases that brought about the new policy of 1871.7

In its mission to eliminate outdoor relief and reduce the relief
rolls, the Local Government Board was led by the inspectorate, a
regulatory staff that had served the Poor Law Board all along. The
inspectorate’s suggestions are all too familiar to anyone who has fol-
lowed the cycles of twentieth-century American welfare crises. The
rise in rolls was blamed on officials who granted relief “too readily
and without sufficient inquiry.”” The remedy was to be a more uni-
form application of the workhouse requirement, even to the sick
and aged and infirm.

However zealous its inspectors were in the campaign against out-
door relief, the central authority did not take much heed of their
recommendations or ever issue any regulations for their implemen-
tation. A circular of 1871 did direct the guardians to conduct “a
more vigilant inquiry into circumstances” of all applicants for relief;
and Mr. Longley, the hard-line inspector of London, took a firm
stand in his own reports that the workhouse should be offered to the
sick and aged as well as to the ablebodied. But the official policy on
exempting the sick and the aged from the outdoor relief prohibition
still did not change.™

The Local Government Board did have ways of tightening up re-
lief to the aged and sick without actually prohibiting outdoor relief,
however. One of these was to develop measures of “efficiency” and
use them to pressure parishes and unions to reduce their rolls. These
measures, the ratio of paupers to general population, and the ratio of
people on outdoor relief to those on indoor relief, were published and
circulated to embarrass the officials of parishes with high numbers.
And since the measures took no account of the proportion of paupers
who were children, sick, or aged, they placed an implicit pressure on
local officials to reduce outdoor relief to these categories.™

Another method for tightening up relief was to conduct closer in-
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vestigations into individual circumstances in order to distinguish
true infirmity from fraud. In the period from 1834 to 1871, there
was scarcely any mention of a need for a validation device for this
category; the infirmities that rendered an adult incapable of work-
ing were thought to be obvious. From 1871 on, however, there were
more references to using the “workhouse test” to separate the legiti-
mate needy aged and infirm from the merely indolent. And in the
period after 1885, when the tide had turned back toward a more
humanitarian administration of relief, the Local Government Board
still found it useful to recommend that local officials perform careful
inquiries into the background of people “whose physical faculties
have failed by reason of age and infirmity,” and that relief should be
given only to those “who are shown to have been of good character,
thrifty according to their opportunities, and generally independent
in early life.”

To what extent was the new policy of stringency actually im-
plemented? Were thorough investigations of the aged and infirm
actually conducted? Were more aged and infirm actually forced into
the workhouses? It is difficult to answer these questions, because
the records left to historians are the official documents of the assis-
tance agencies, not the field notes of the local guardians or inspec-
tors. Statistics show that the workhouses were indeed emptying,
and that the proportion of paupers on outdoor relief dropped stead-
ily until the end of the century.” There is substantial evidence that
the number of recipients of both indoor and outdoor relief dropped
from the late 1870s on. Despite an economic slump and high unem-
ployment in the period from 1873 to 1879, the number of people on
relief in 1878-79 was actually lower than at any other time after
1841.™ However, since the Poor Law officials made a practice of
lumping together the figures on all paupers, it is impossible to tell
how much of the reduction was borne by each of the various catego-
ries, particularly by the nonablebodied.

An important feature of Poor Law policy during the period of
stringency was the increase in separate facilities for children, the
sick, and the aged. A series of scandals about conditions in the work-
houses, followed by formal government inquiries, created pressure
on local governments to establish separate schools for pauper chil-
dren or to board them out to local families. Similarly, separate in-
firmaries for the sick and separate sick pavilions attached to work-
houses became more common. One possible interpretation of the



THE ORIGINS OF THE DISABILITY CATEGORY 51

decline in outdoor relief, then, is that more and more nonablebodied
paupers were housed and cared for in institutions rather than the
workhouse. Local officials could be more stringent in applying “no
outdoor relief” and “least eligibility,” because the availability of sepa-
rate institutions for the aged, the sick, and children meant that they
didn’t need to apply the harsh tests to these groups.

The essence of welfare policy during the Poor Law reform pe-
riod, from 1834 to the turn of the century, was the increasing speci-
fication of special categories. Poor Law officials confronted the di-
lemma of believing that only harsh disincentives would stem the
tide of relief, yet knowing that many people were “not proper ob-
jects” for harsh treatment. Categorization helped resolve the di-
lemma by giving reason to the distinction and specifying recogniz-
able characteristics for sorting the poor and locating them in their
proper place. The categories of welfare policy restored the illusion
of order to a disintegrating social world.

The Significance of the Disability Category in English
Poor Law

The analysis of the evolution of categories in English welfare pol-
icy yields some interesting insights about the meaning of the dis-
ability category, insights that are obscured by the current fixation on
disability as a clinical concept. The most important conclusion is
that the system of categorical exemptions created by the end of the
nineteenth century was a response to a long-standing policy di-
lemma: how to reconcile the distributive principles of work and
need without undermining the productive side of the economy.

English policymakers were ambivalent and confused about what
kind of economic policies to follow and how strictly to implement
the principles of a market society. Relief policies swung back and
forth between programs based strictly on work and those based on
need. By the time the statute of 1601 had consolidated earlier anti-
vagrancy statutes into the Poor Law, the basic principle of distri-
bution according to work was already in place. The Poor Law in-
cluded a system of categorical exemption from punishment for va-
grancy and a primitive validation device in the form of certification
by local officials. The underlying assumption was that distribution
would be strictly on the basis of labor, with a very few exceptions for
people absolutely unable to work.

If this categorical work-based system had been a successful solu-
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tion to the economic problems of the nation, it should have persisted
once established. Why, then, in 1795, did England retreat from its
categorical welfare system and set up instead the “Speenhamland
System,” whereby ablebodied laborers were guaranteed a minimum
wage pegged to the price of bread? Why a sudden shift to need-
based distribution? The old system was not working, and policy-
makers were groping for another solution.

One classic interpretation of the Speenhamland phenomenon is
that it represented the last gasp of a communal agrarian society at-
tempting to protect itself from the destructive forces of capitalism.
The system of wage supplements pegged to basic human nutritional
requirements was a humanitarian gesture. But this gesture was a
disaster, however noble its intentions. Instead of making economic
conditions better for the average laborer, it drove down wages, re-
duced productivity, increased the birthrate, and generally made
peasants and laborers worse off. Distribution based on need was ab-
solutely incompatible with a market economy, and the guaranteed
minimum wage only destroyed the work motivation of laborers and
induced employers to reduce their wages to the minimum, or less.
In short, the Speenhamland system was a well-motivated but mis-
directed attempt to improve economic conditions for the laborer;
instead, it prevented the development of alabor market. In this view,
the Poor Law Reform of 1834 represented the triumph of the com-
petitive labor market. Once the “right to live” or guaranteed mini-
mum wage was abolished, and relief was provided only to those who
absolutely could not work anyway, labor would be forced into the
wrenching but ultimately beneficial market, wherein each worker
was a mobile element, similar to a commodity.™

Careful analysis of the Speenhamland system has shown that it
had almost none of the effects commonly attributed to it in the
classic view.® The system was adopted not nationally but only by
some counties, apparently those where agricultural wages were al-
ready extremely depressed by an oversupply of labor and insuffi-
cient “pull” from urban industrial centers. Many counties aban-
doned the system within thirty years, but even among those that
kept it longest, there is no evidence that their general pattern of
rise and decline in relief expenditures differed from that of coun-
ties without the minimum wage. The rise in relief expenditures
was due to a long period of bad harvests (1795-1818), and the de-
cline in expenditures after 1818 went along with a series of good
harvests. But the conventional wisdom of the time attributed the
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state of the economy to the advent and abandonment of the Speen-
hamland relief system—a typical case of attributing changes in the
state of nature or the economy to chronologically proximate changes
in public policy.

Thus, Speenhamland, a totally need-based system, was itself a
response to bad economic conditions and an admission by its advo-
cates that the old work-based system, with categorical restrictions
on alms and relief, was not working to keep people from starving or
to increase productivity among the ablebodied. When it appeared
that Speenhamland didn’t “work” either, it was abandoned as well—
not so much because there was good evidence that it wasn’t working
as because the makers of economic policy were ideologically blinded
by the belief that relief undermines effort and productivity.® The
essence of the Reform of 1834 was a reassertion of the work-based
distributive system with categorical exemptions, even though this
system hadn’t worked prior to 1795. The legislation of 1834 has a
spirit of firm resolve, as if to say, “This time we are really going to
enforce the principle of work-based distribution.” The fact that
policymakers would revert to the categorical system in spite of their
own fairly recent historical experience indicates the strength of
their belief in the importance of work incentives. And for all the
conviction expressed in official (statutory) policy that need-based re-
lief was to be eliminated, the policy as implemented provided out-
door relief to a variety of constantly expanding categories, and in
many instances to vagrants and ablebodied workers as well.

Thus, the picture of halfhearted implementation that emerges
after 1834 shows that policymakers did not have terribly strong faith
in their own remedies. What had been intended as an absolutely
rigid denial of the need principle in distribution ended as a com-
bination of need and work, where the boundaries between the two
systems were drawn in accordance with the categories whose devel-
opment we have traced. The categorical welfare system as it stood
in 1900 was the resolution of a series of shifts back and forth be-
tween work and need. Before 1795, the system was largely work-
based, with a few exceptions for needy categories. The Speenham-
land system represented a shift to an absolute criterion of need. Its
implicit diagnosis of the failure of the earlier Poor Law was not that
the need-based component was too liberal but that it was not liberal
enough. The Reform of 1834 was intended to be a return to an abso-
lute criterion of work, with very stringently enforced exceptions.
What resulted in the next several decades, however, was a combina-
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tion system in which the categories were used to delineate the
boundaries between work and need. Thus, the categories provided
a resolution to the old dilemma of work versus need by allowing the
two systems to coexist.

Whatever else it accomplished, the categorical system was ex-
pressly designed to place certain limits on the mobility of labor.
The categories of English welfare policy evolved out of a system
of vagrancy controls whose chief purpose was not so much to pro-
vide for the needs of the poor as to prevent ablebodied workers
from pursuing their self-interest to the possible detriment of em-
ployers. Laborers could move around in search of higher wages or
better jobs only if they could count on receiving alms in times and
places between attachment to specific employers; otherwise, leav-
ing a place of employment and a community where they were part
of a social network would have been a very risky proposition. In
the context of a general system of alms, however unofficial and
unorganized, was movement in search of work and higher wages
feasible.

The categories solved the work/need dilemma by limiting alms or
relief to precisely the people who could not move around anyway:
the acutely ill, the physically and mentally disabled, the very old
and the very young. Those people who had the potential to move
were the ones against whom the prohibition against outdoor relief
was directed; they could receive relief only by being immobilized in
a workhouse. In the categorical system of Poor Law policy, the basic
method of drawing a boundary between work and need was thus lit-
eral confinement: one was either confined by one’s own physical lim-
itations or confined in a workhouse. The workhouse may have been
a validation device (the “workhouse test”), but it was also a method
of containment.

The conventional interpretation of Speenhamland and the Re-
form of 1834 is thus wrong for another reason: far from being a res-
toration of the labor market after the “disaster” of Speenhamland,
the Reform of 1834 was expressly designed to prevent labor mobil-
ity, not encourage it. If anything, the Poor Law Reform was meant
to attach the worker more firmly to his employer, to force him
to accept low wages, and to prevent him from becoming a self-
interested, welfare-maximizing individual. In spite of economic
doctrine that the pursuit of self-interest was the engine that would
drive the national economy to prosperity, self-interest was to be al-
lowed only to merchants and employers, not to common laborers.
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Finally, the history of English welfare policy demonstrates that
the unitary category of “disability” in contemporary social policy
(particularly social insurance) began as a series of separate condi-
tions more unified in the notion of vagrancy than in any concept of
common cause. The concept of need embodied in these categories
was the mirror image of the concept of work. Social aid for the needy
was designed to provide exactly what work provided for the able-
bodied themselves (physical subsistence) and for society (productiv-
ity). The needy were by definition, therefore, those who could not,
under ordinary circumstances, provide for their own sustenance or
contribute to the national economy. The workhouse was a remedy
for both of these problems.*

The essence of the categorical solution is classification. From the
first mandate to separate the ablebodied from the impotent poor,
relief schemes evolved ever more elaborate systems of classifying
the needy. In many such schemes, the categories were arranged in a
hierarchy of legitimacy; the point, after all, was to allocate social aid,
and allocation requires that priorities be set.® The problem of va-
grancy was tackled by dividing the poor into different classes and
providing each class with appropriate treatment.

This mode of thinking generated some fantastic schemes for em-
ploying the disabled, in which particular tasks were matched to par-
ticular disabilities. Juan Luis Vives, in the sixteenth century, de-
scribed a model workhouse where the blind would be set to work
making “little boxes and chests, fruit baskets, and cages,” or making
music, or working the treadmills and treading the wine presses, all
according to their particular talents.* Jeremy Bentham concocted
an amazing plan in 1797, under which the blind would knit, and
children would be harnessed to a seesaw apparatus designed to
pump water as a by-product of their play. The unpleasantness of
living with the disabled would be minimized by another type of
matching: lunatics would be housed next to the deaf, and the physi-
cally deformed next to the blind.*

English Poor Law policy dealt with disability as a variety of very
separate conditions. What they had in common was their reduction
of people’s ability to work, but social reformers were careful to dif-
ferentiate these effects. It was only the need for a common adminis-
trative mechanism and an accurate validation device that pushed
these categories together under one heading.
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German Social Insurance

The German Invalidity and Pension Law of 1889 was the third
program in a trio of social insurance laws passed under Chancellor
Otto von Bismarck. It followed a compulsory national health insur-
ance scheme in 1883 and an industrial accidents law in 1884. The
German program represents a critical point in the development of
the disability category, not only because it was the first but because
it became a model, explicitly or implicitly, for all subsequent social
insurance programs. There is ample evidence that policymakers
from several countries consciously examined the German system
during the phase of study and legislative drafting in their own
countries.®

In order to understand the political significance of the disability
pension program, it is necessary to understand the political context
in which it was created. Germany had become a unified empire only
a short time before (in 1870), having been a loose collection of inde-
pendent principalities until its defeat of France under the lead-
ership of Prussia. In the period preceding and during the era of so-
cial insurance legislation, the government was making a concerted
effort to industrialize, partly driven by its realization that Germany
was behind much of the continent in its economic development.
The national government was at the center of the industrialization
campaign: the state owned and operated the railroads, canals, mines,
and utilities; it provided a very large proportion of the capital for
private industrial development in both heavy industry and manufac-
turing; and it supported both its agricultural and its industrial sec-
tors with protective tariffs.*” The social insurance programs must be
seen as part of a larger strategy to unify the country politically and
strengthen it economically.

Social insurance was created entirely on the initiative of the cen-
tral government and primarily at the behest of Bismarck. Gustav
Schmoller, a historian and member of the Conservative Party at the
time, has said that if Bismarck had not mobilized support for the so-
cial insurance legislation, the country would have waited genera-
tions for the program.® This assessment of Bismarck’s role is widely
accepted, even by historians of different political persuasions.®

Bismarck gave three explicit rationales for his social insurance
program. One was that a program of insurance, and particularly
pensions, would make the worker realize that his future was tied to
the future of the state, and therefore he would be less likely to join
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the Social Democratic Party or be otherwise politically rebelli-
ous. In a famous speech before the Parliament in 1881, Emperor
Wilhelm said:

Past institutions intended to insure working people against the
danger of falling into a condition of helplessness owing to the in-
capacity resulting from accident or age have proved inadequate,
and their insufficiency has to no small extent contributed to cause
the working classes to seek help by participating in Social Demo-
cratic movements.*

Social insurance benefits were explicitly conceived as a material
benefit whose costs to the state were infinitely repaid in the political
loyalty they secured. For this reason, Bismarck was insistent that
the state should play some role in financing the programs; if the
benefits were financed entirely by contributions from employers
and employees, then the political value of insurance would be en-
tirely lost to the state.

The program was also built on an underlying philosophy of gov-
ernment that emphasized the duty of the state to rule in accordance
with Christian ethics and to promote the welfare of its members.*
Bismarck used this philosophy of the paternalistic role of the state
to exclude the possibility of a compulsory insurance program run
through private companies. Because only the state has the power to
coerce, he said, it would not be fair to impose compulsory insurance
on people without offering something in return:

If compulsion is enforced, it is necessary that the law provide
at the same time an institution for insurance, which shall be
cheaper and securer than any other. We cannot expose the sav-
ings of the poor to the danger of bankruptcy, nor can we allow a
deduction from the contributions to be paid as dividend or as in-
terest on shares.®

Of course, the benevolent sentiments in this statement, however
sincere, coincidentally also justified the policy that would best serve
the state’s political interests. If insurance benefits created politi-
cal support for the institution that provided them, then the state
should try to capture a monopoly on this resource.

A third rationale for the program was that the state should re-
duce the burdens of poor relief for local governments by assuming
the costs of pensions for invalids and the elderly. In the second
reading of the bill before the legislature, Bismarck said that the par-
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ishes and counties (Kreise) would be considerably helped if the poor
law charges were distributed more evenly among larger units.* Be-
cause of a lack of data, it is impossible to know whether a reduction
in local relief expenditures actually occurred. Nevertheless, the
centralization of fiscal responsibility for welfare was certainly consis-
tent with Bismarck’s political goals of strengthening the central gov-
ernment vis-a-vis local governments and of making individual work-
ers directly dependent on the state.

The Law of 1889

The term “invalid” in German usage was borrowed from the
French, where it was used in the beginning of the eighteenth cen-
tury to describe men unfit to be soldiers.* It first appears in official
German usage in an 1887 social insurance bill. In that proposal, in-
validity was defined as the total incapacity to work, without regard
to age. A disabled person was in turn defined as someone who “be-
cause of his physical or mental condition is neither in a position to
perform regularly his previous work . . . nor to earn the minimum
invalidity pension through other work corresponding to his strengths
and capabilities and existing job opportunities.”* This proposal
contains all the elements of the current definition and exemplifies
all the principles of the concept of disability in German social insur-
ance law.

First, from the very beginning, disability has been defined with
reference to earning capacity. It has always been a dual concept,
linking the inability to earn some specified minimum level with a
medical condition. In German law, the earnings levels were estab-
lished by the legislature and initially pegged to four “wage classes”
set up to determine the weekly contributions owed by workers to
social insurance.

Second, the notion of boundaries was an explicit part of the con-
cept of disability. The law set two particular boundaries for the pro-
gram—one to establish the class of people for whom participation in
the scheme would be mandatory, and who therefore would have to
contribute to it from their wages; the other to establish when mem-
bers of the scheme would be entitled to collect a disability pension.
Both were conceived as earnings levels, or an imaginary boundary
through the wage distribution, so that the term Grenze (limit, boun-
dary) in German usage made intuitive sense. In the Law of 1889,
the boundary for obligation to insure (Versicherungspflichtgrenze)
was set at one-third the average daily wage in the locality of employ-
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ment. Insurance was compulsory for workers earning below that
amount. The boundary for entitlement (Invalidititsgrenze) was or-
iginally set at one-sixth of the applicant’s prior earnings (technically
his wage class, rather than his actual earnings); he would be deemed
disabled only if he could not earn at least this amount.® The entitle-
ment boundary might be seen as a floor below which no worker
could fall.

Political discussion of the pension program during the legislative
phase centered on the locations of these boundaries. The Social
Democrats were caught in the classic dilemma of working class par-
ties confronted by proposals for either state-sponsored or employer-
sponsored labor protection programs. They did not want the state
or employers to take over insurance functions, something they had
hoped to capture for trade unions, but they could hardly oppose so-
cial insurance for the working class. As a result, the political conflict
focused on the exact level of the two boundaries. Discussion of the
meaning of disability took the somewhat bizarre form of a debate
over fractions: should the boundary be one-quarter, one-third, or
one-half? Of course, the Social Democrats pushed for a higher en-
titlement boundary or protective floor. One Social Democratic dep-
uty commented ten years later, when the program was up for dis-
cussion again: “The entitlement level was set in such a way that a
worker would not receive a pension until he was so far down that he
was a long-time alumnus of the poor law.” %

The third element of the original definition of disability was its
provision that the incapacitated worker could be required to per-
form other suitable work. This requirement was at the heart of most
political controversy over the program from its inception. While the
law assumed that an injured person could be transferred to other
jobs, it did not, like American disability insurance, make any pre-
tense of forcing him to the last resort. He did not have to accept
“any job in the entire national economy,” as the American standard
was originally phrased. He could be expected to take on a new job
only within a certain “sphere of activity” (Kreis der Tdtigkeit). That
sphere was to be defined by his skills and qualifications as well as by
his previous work experience. The notion of a “sphere of activity”
also connotes boundaries and suggests that the functivn of the dis-
ability category was intimately connected with the drawing of social
boundaries within the occupational structure. The chief political
question in the administration of the program became: to what ex-
tent can a person be forced to perform other types of jobs (after he is
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incapable of performing his own) and what factors will be taken into
consideration to define the sphere of occupational change?

The original proposal of 1887 included a provision that the state
of the current labor market should be a relevant consideration in
determining what other jobs the incapacitated worker could be
asked to perform. This element was the one feature of the proposal
that was dropped from the final bill (and has never been reintro-
duced), on the grounds that the tightness of the job market had
nothing to do with the concept of physical and mental capacity to
work. Besides, argued the regime, “the purpose of the proposal is
not to provide insurance against unemployment, but rather, against
disability.”*® As we will see, this same debate was reenacted in the
United States Congress some sixty years later.

Evolution of the Disability Category

The invalidity pension program covered manual laborers (includ-
ing day laborers, domestic servants, clerks, assistants, and appren-
tices in handicrafts and trade) as well as clerical and administrative
workers earning less than RM 2,000 per year (about $250). It was
administered by a group of mutual associations called Landesver-
sicherungsdmte (LVA). Bismarck had originally hoped to have the
program administered directly by the Imperial Insurance Office,
which had been set up with the accident insurance program, but the
Catholic and Conservative majority in the legislature strongly op-
posed such centralized bureaucratic control.” As a result, the Impe-
rial Insurance Office was given a supervisory function over the
LVAs, rather than a direct administrative role, and it also served as
an administrative court for hearing disputes between employees
and the LVAs. The LVAs were in theory mutual associations man-
aged jointly by employers and employees, but were in fact so domi-
nated by the employers that workers saw their relationship to the
LVAs as adversarial rather than participatory.’ The Imperial In-
surance Office was the court of last resort for decisions on pension
eligibility. It in turn came under the supervision of the Ministry of
the Interior until 1917, when it was transferred to the Ministry of
Labor.

Bismarck had also wanted the state to play the major role in fi-
nancing the program, but he lost on that issue as well. All the major
parties in the legislature (Conservative, Catholic, Liberal, Social
Democrat) agreed that both employers and employees should con-
tribute to the pension program, though they disagreed on the exact
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proportions. Nevertheless, their agreement on the issue extended
far enough to prevent the state from becoming the major financer,
and in the end, the state’s financial contribution was limited to a
nominal per capita subsidy.!®! Policy for the invalidity pension pro-
gram thus evolved through the interplay of two major institutions:
the legislature which enacted major reforms in 1899, 1911, and
1957; and the administrative agencies (the LVAs and the Imperial
Insurance Office),'® which strongly influenced policy through the
development of common law in the hearing of claimants’ cases.

In 1899, the regime decided that the original definition of dis-
ability was no longer working, and it submitted a new proposal to
the legislature. In particular, it rejected the old two-part definition,
in which different earnings levels were used to determine the obli-
gation to insure and entitlement to a pension.'® In the new law, the
earnings level for compulsory insurance remained at one-third, but
the level for pension eligibility was raised from one-sixth to one-
third, so that the two criteria were now the same.

Even more important than this liberalization of the earnings
level for eligibility, however, was a new emphasis on the question
of occupational transfers. A new phrase was introduced into the
law: from then on, a person would be considered disabled when
he or she, because of a physical or mental condition, “could no
longer earn at least one-third as much as a mentally and physically
healthy person with similar education and work experience in the
same region, in any suitable job corresponding to his strengths and
capabilities and taking into reasonable consideration his education
and former occupation.”'™ Such “reasonable consideration” ob-
viously left a wide latitude for interpretation, and it was thus a
double-edged sword that could be used either to restrict or to ex-
pand eligibility.

The motive behind the legislative revision of 1899 was clearly a
desire to expand the number of pensions. The regime argued that a
disabled worker should not be forced to accept a job that was “com-
pletely foreign to him, mentally or physically unsuited to him, or
. . . far distant from his former place of employment.” In a rare in-
stance of the triumph of common sense over bureaucratic sophis-
tication, the regime criticized the previous definition of disability,
saying it had led to such excessive severity that pensions were de-
nied to “people who deserved them according to customary usage of
the term ‘disability’ and according to common sense views.” ' The
Imperial Insurance Office issued a clarification of policy six months



62 THE ORIGINS OF THE DISABILITY CATEGORY

later, in which it said that the LVAs could not deny an invalidity
pension merely on a showing that the applicant was not occupa-
tionally disabled; they must also investigate whether there existed
some other wage labor corresponding to his “strengths and capabili-
ties as well as his education and other life circumstances.” '

Not surprisingly, the number of invalidity pensions awarded
jumped dramatically between 1899 and 1900, from roughly 96,000
to over 125,000. Since this meant an increase in the amount of sub-
sidy provided by the federal government, the Ministry of Interior
(which included the Imperial Insurance Office) almost immediately
began to issue warnings that the system was in danger of bank-
ruptcey. It conducted a series of investigations of the LVAs to find out
why the number of pensions was growing, and suddenly, in the re-
gions that had been investigated, the number of pensions awarded
fell back just as dramatically.'” A ministerial report of 1905 essen-
tially blamed the physicians. It said that they were confusing the
concept of disability in the health insurance program with disability
in pension insurance, and that they were mistakenly applying the
(more liberal) criteria of sickness insurance to applicants for dis-
ability pensions.!®

In 1911, the statutes for the three social insurance programs
were consolidated into a single “Imperial Insurance Code” known as
the RVO (Reichsversicherungsordnung). The Social Democrats
tried repeatedly during the discussion of the bill to raise the eligi-
bility criterion for disability pensions from one-third to one-half;
that is, they wanted a worker to be able to receive a pension as soon
as he was incapable of earning at least half of the lowest wage class
amount. They even offered to accept an increase in employee con-
tributions to the scheme in exchange for the rise in the entitlement
floor, but their proposal was defeated for lack of support from any of
the other parties or the regime, which was particularly worried
about the extra subsidies the Social Democratic proposal would
entail.'®

The formal definition of disability remained essentially the same,
with one minor exception. The new code said that in considering a
person’s capacity to hold other suitable jobs, the LVAs must con-
sider “the entire labor market.” The meaning of this requirement
was yet to be worked out in practice.

Also in 1911, the Reichstag established a separate pension insur-
ance scheme for white collar workers; those earning less than RM
2,000 had been included in the program from the beginning, and by
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1903, 58 percent of all male and 92 percent of all female white collar
workers were compulsorily insured under the existing program. In
1911, a special distinction was made between the two types of insur-
ance, and in 1922, white collar workers were transferred to a new
and separate insurance fund administered directly by the Imperial
Insurance Office. This change represented the beginning of a class
distinction in German social insurance policy that was to persist for-
mally until 1957, and informally until today. The separate admin-
istration of pension policy for the two groups—white collar and blue
collar workers—was important because it enabled the application of
different eligibility criteria (or disability definitions), and these defi-
nitions in turn amounted to a different labor policy for the two
groups.

The separate scheme was established primarily at the behest of
the white collar workers themselves. Between 1900 and 1911, there
were about fifty different associations of white collar workers, all of
which were in conflict over the goals and strategies to be pursued on
behalf of their members. The one goal that united them was the de-
sire for a separate pension program.!'® They wanted it not only be-
cause of the low benefits of the general insurance scheme but also,
in Tennstedt’s words, because “there was a danger for a white-collar
worker that he would be forced into a manual labor job before he
could obtain a disability pension.” !

The Ministry of the Interior went along with the idea and de-
veloped the legislative proposal, which it justified with two main
points. First, it said that to develop separate wage classes for white
collar workers within the general scheme would “create financial
difficulties for the carriers and disadvantages for the remaining in-
sured people.” Second, it said it placed great weight on the wishes
of the white collar workers themselves. Critics of the separate pro-
gram maintained that the regime was using it for political purposes,
in the same way that it used social insurance in general: namely,
to reward a social class that had been politically loyal to the gov-
ernment and to undercut any motivation of this class to join the
“red camp.”?

Once the separate scheme for white collar workers was estab-
lished, there were two major differences in the definition of dis-
ability used to determine eligibility. White collar workers needed to
demonstrate a loss of only one-half of the earning capacity of a com-
parable healthy worker, while blue collar workers still needed to
demonstrate a loss of two-thirds. And when disability pension appli-
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cations were examined for other possible employment, the range of
options considered acceptable was drawn much more narrowly for
white collar workers; for blue-collar workers, the “entire job mar-
ket” was considered.

The question of transferability was paramount in the definition of
disability in German social insurance. Whereas the English notion
of disability grew out of a concept of deficient but faultless states of
being that should carry exemption from certain civic punishments,
the German concept was both more individualized and more intru-
sive, being tied in complex ways to individual occupational experi-
ence. When a person applied for a disability pension, his application
was examined first for clinical evidence of a mental or physical con-
dition that prevented him from doing his old job, then to determine
whether the person could perform other “suitable” work, given his
education and background.

Throughout the period between 1911 and 1957, there were
no important statutory changes, but the concept of disability was
shaped through a series of administrative law decisions that care-
fully delineated boundaries of “allowable occupational transfers”
(zumutbare Verweisungen) for different social groups. Different cri-
teria were applied to skilled, unskilled, and white collar labor, as the
Imperial Insurance Office worked somewhat inductively through in-
dividual cases.

In order to give some systematic underpinning to the common
law decisions about requiring occupational transfers, the Director of
the Division of White Collar Workers of the Imperial Insurance
Office, Hermann Dersch, developed the notion of the “transfer-
ability cross.” On the horizontal dimension were different occupa-
tional groups, and the policy question was which of these con-
stituted appropriate reference groups for any given white collar
worker. The cross for any particular occupation would contain the
acceptable or permissible occupations to which a person could be
required to transfer. The vertical dimension of the cross repre-
sented different levels of qualification or skills within the same oc-
cupation. For example, could a “senior bookkeeper” be required to
accept a less strenuous job as a lower-level bookkeeper? '

In Dersch’s formulation, the question of occupational transfer
was determined by the “inherent” nature of the occupations. In de-
ciding on a pension application, the LVA or administrative law judge
would examine a group of similar occupations and the nature of the
tasks and skills required in each. The “suitability” of some alter-
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native employment for a disabled worker would be determined by a
consideration of his skills, education, and background and of the
skills required in the possible new occupations. But very quickly,
the criterion of social status came into explicit consideration. An
important LVA decision of 1932 said that “one can expect a skilled
worker in general to accept only a job in which he will continue in
an essentially similar social position.”** In 1935, the Imperial Insur-
ance Office held that accountants and cashiers could be required to
accept the less strenuous position of “bookkeeper,” as long as the
change did not involve “a significant social decline.”"* From this
point on, the phrase “significant social decline” became an explicit
criterion in the disability insurance program.

For the unskilled laborer, however, eligibility for a disability pen-
sion was still determined by whether or not he or she could be trans-
ferred to any occupation within the entire labor market. In 1957, in
a major reform of social insurance legislation, the legislature moved
to equalize the insurance benefits of manual and white collar work-
ers.!'® But the actual statutory changes, which ostensibly called for
the same definition of disability in both insurance programs, were
contradictory and unclear. In the implementation of the reform, the
old distinctions prevailed and the law remained a way of protecting
the existing social hierarchy.’” The Minister of Labor (now respon-
sible for the social insurance programs) issued a commentary on the
new law in which he argued that because common law had already
expressly reduced the permissible “sphere of activity” for transfer of
white collar workers, the new law must follow suit.'®

Moreover, in 1959, two key decisions of the Federal Social Court
with respect to blue collar workers applied new criteria to the
phrase “significant social decline,” so that in effect it did not protect
manual laborers from drastic occupational change in the same way it
protected white collar workers. In one case, the court said that a
skilled mason could be expected to work as an unskilled assistant
inspector of motorcycle engine housing, because such a job was still
a “responsible activity that would only be entrusted to reliable and
smart workers.”"® The concept of “responsible activity,” which is so
vague as to be meaningless, enabled the LVAs to force manual la-
borers to accept virtually any kind of work. The second decision
held that a worker could be expected to accept employment in a to-
tally new and different occupation as long as it was not too strenuous
and the worker “would not enjoy a significantly lower reputation in
the eyes of the world.”'® These two decisions, by giving the LVAs
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the ability to assess permissible transfers in terms of the “responsi-
bility” of jobs and general “public opinion” about the prestige of
various occupations, stripped the criterion of “significant social de-
cline” of any firm meaning, and thus of any protective value for
manual workers.

The Significance of the German Concept of Disability

German pension policy from the very beginning anchored dis-
ability to the inability to earn a certain amount, rather than to a total
incapacity to earn or to certain recognized diseases and handicaps.
The central question then became: when a person can no longer
practice his former occupation, what kind of alternative work should
he be expected (or forced) to do? How much of a change in jobs,
skills, training, and social status should he be forced to undergo be-
fore becoming eligible to receive a disability pension? Thus, the dis-
ability category is used to define the nature and degree of labor mo-
bility within the occupational and social structure. It is used to
preserve the occupational hierarchy and social status relationships
by granting disability when an occupational change would result in
“too great” a social drop.

The concept of disability is fundamental to defining the spheres
of social status within which an individual is protected. The courts,
in handling disability pension cases, came to “respect legitimate in-
dividual achievement of a life position” in the same way that they
protected private property.’ The disability pension is used to pro-
tect what a person has already earned in the work-based system. In
this sense, one can see the disability pension program as a system of
valves designed to prevent people from “slipping back” into a lower
social position. The system is artfully constructed to preserve the
existing social hierarchy: in the white collar occupational structure,
there are only one-way valves, permitting upward movement and
spaced very close together; in the blue collar structure, some of the
valves are two-way, and even the one-way valves are placed rela-
tively far apart. Unskilled manual workers are allowed to fall the fur-
thest, skilled workers an intermediate distance, and white collar
workers only a very short distance.

Disability in German policy, as in English policy, serves to de-
marcate the boundaries between the work and need systems, but
the boundaries are defined very differently. In Poor Law policy, the
purpose of the categories was to keep people in the work-based sys-
tem as long as possible so as not to lose their productivity. Disability
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was thus defined very narrowly, and restricted (originally) to a small
set of recognizable conditions that permanently incapacitated a per-
son or totally incapacitated him or her temporarily. The Poor Law
concept allowed people out of the work-based system and into the
need-based system only when they were absolutely devoid of pro-
ductive ability. In German social insurance, the effect of the cate-
gory was to preserve very fine distinctions in the internal occupa-
tional hierarchy. The German definition of disability thus let people
out of the work-based system when keeping them in would disrupt
the social hierarchy.

How can one account for the differences between the two sys-
tems? Two factors would appear to be important. First, the two con-
cepts grew from entirely different ideological backgrounds. Social
insurance in Germany was born of a tradition that sees a positive
value to the state in providing social welfare benefits to its people.
Welfare was conceived as a quid pro quo, a material benefit that
would make citizens both physically and psychologically dependent
on the giver. In this view, welfare benefits were an instrument to
create political loyalty, and their value as a political resource far out-
weighed their financial cost. In the English mercantilist tradition,
welfare benefits were viewed as a drain on the state. Not only did
they involve direct financial costs and a hardship for the ratepayers,
but they also symbolized (and created) the loss of productive work-
ers from the labor force. Given these two constrasting beliefs, it is
no surprise that German policy would draw the boundaries of dis-
ability much more broadly.

The second factor has to do with the nature of the disability cate-
gory as a regulatory instrument. The German system was forged at a
time when the newly formed central government was pursuing a
policy of economic planning for rapid industrialization. In such a sit-
uation, a government would want to be able to coerce workers into
accepting the necessary variety of jobs. The disability definition en-
abled the regime to have a great deal of control over labor mobility;
through the explicit consideration of alternative occupations, dis-
ability applicants (especially manual laborers) could be compelled to
accept changes of occupation in accordance with available positions
in the labor market. The disability category enabled a carefully con-
trolled direction of occupational mobility while still preserving the
tightly defined social structure.

England’s more gradual industrialization was conducted under
the doctrinal aegis of laissez-faire. As we have seen, Poor Law policy
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defined its categories so stringently that pursuit of self-interest was
scarcely permitted to the average laborer. This was a system that
crystallized under conditions of a shortage of agricultural labor and
then evolved through a period of considerable rural unemployment.
Perhaps the categories were designed to force unskilled agricultural
laborers out of the countryside and into the cities; for that purpose,
the administration of a strict definition would serve.

The German disability insurance program highlights a particular
aspect of the disability concept as a boundary-maintaining device.
Not only does the definition of disability serve to delineate the
boundary between work and need, but it also gives official recogni-
tion to internal divisions within the occupational structure. In the
German case, the definition of disability is explicitly occupational
and therefore tied to a particular map of the hierarchical organiza-
tion of labor. The implementation of disability pension policy thus
contributes to enforcing the particular hierarchy. Although other
disability programs (such as the American Social Security, Veterans,
and Workers Compensation programs) may be less explicitly tied to
occupational definitions, all of them necessarily contain this ele-
ment of enforcing an occupational hierarchy. As we will see, an oc-
cupational definition was explicitly rejected by the framers of Social
Security Disability Insurance, yet in practice the program requires
consideration of what other jobs an injured worker can be expected
to perform.

The American Social Security Disability Insurance
Program

The United States has often been called a laggard in welfare policy,
because it was the last of the industrial states to introduce social in-
surance. Even once social insurance and welfare programs were in-
troduced, the federal government played a smaller role than that of
other major national governments in their respective welfare sys-
tems, and the proportion of the national budget devoted to welfare
expenditures has been lower than in many other countries.'?® The
pattern in disability insurance is no exception. Social insurance for
the aged was not introduced until 1935, and not until the 1950s was
disability added to the Social Security program as an insured contin-
gency. Disability pensions were introduced in a very limited fashion
and expanded gradually, and the federal government’s role was re-
duced by assigning responsibility for disability determination to state
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agencies. The definition of disability and the mode of determination
in individual cases were at the heart of the controversy over the es-
tablishment of the program.

The evolution of the concept of disability in American social in-
surance is strongly marked by the fact that disability insurance was
always discussed in the context of expansion of an existing program.
By the time it appeared on the American policy agenda, there were
already several programs for income maintenance or compensation
of disabled people that could serve as models and would shape pol-
icy ideas. Besides an extensive system of disability pensions for vet-
erans, there were the Railroad Retirement program, Civil Service
disability pensions, and state Workers Compensation programs, as
well as disability provisions in collective bargaining contracts and in
commercial life insurance policies. In addition, the elements of the
Social Security program were already in place, so that there was
never any question that disability insurance would fit within its
basic framework as a contributory program with earnings-related
benefits. The major question was whether Social Security would be
expanded to include disability as a contingency of coverage.

Thus, the reason for an examination of the origins of American
Social Security Disability Insurance is not that it was the first time
government recognized disability as an administrative category of
entitlement; the program is of interest rather because the contro-
versy over its introduction centered on the definition of disability
and the process of disability certification. The issue of drawing a
boundary was discussed more explicitly in this program than in any
other, and the connection between the workability of a definition
and political acceptability of the program is clearest.'®

The impetus for expansion came primarily from the Social Se-
curity bureaucracy itself. Almost from the moment of passage of the
original Social Security Act in 1935, President Franklin D. Roosevelt
contemplated expanding the program; in the same year, he ap-
pointed an Interdepartmental Committee to Coordinate Health and
Welfare Activities to study the possibility of including medical care
and disability benefits. If there was consensus among the program
executives on anything, the strongest agreement was on the worthi-
ness of social insurance in general and the desirability of constantly
improving and expanding the existing system.!?* Whether the urge
to expand was derived from liberal, humane, and altruistic values
(as Eveline Burns maintains) or from the inherent tendency of any
bureaucratic organization to seek to expand its power (as Robert
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Myers maintains),'® there is no question that program executives
were the major force behind the studies and proposals for new addi-
tions to the program.

The Social Security Administration (called the Federal Security
Administration in the early years) was supported in its goals by orga-
nized labor, a number of liberal Congressmen, and to some extent
by the citizen advisory councils that formed part of the Social
Security organizational network. These councils consisted of repre-
sentatives of labor, business, and “the public,” although they were
always heavily slanted in favor of the liberal positions of the Social
Security Administration itself. The first councils, appointed in 1937,
1947, and 1953, were ad hoc groups created at moments when an
important Congressman or administrator feared that a contem-
plated expansion might be “railroaded through.” Beginning in 1956,
the Social Security amendments called for advisory councils as a
matter of statute. Under both systems, the councils came to be ad-
vocates of the Social Security Administration position; they were
used to test the political waters with their own reports and recom-
mendations, and to legitimate the policy initiatives of the SSA.'*

In her history of Social Security, Martha Derthick argues that
the major conflict was the question of whether to expand the exist-
ing system. Ultimately, the issue of expansion was a fundamental
question about the proper role of government—especially the fed-
eral government—in social aid, and about the proper scope of redis-
tribution. But because the issue was fought out in the context of
pressure group politics, and because the initiative came from an ex-
isting bureaucracy, the issue was debated as one of incremental
change rather than one of principle.'”

While it is essential to an understanding of the concept of dis-
ability in American social insurance that the legislative history be
viewed in this context of bureaucratically induced expansion, there
is another aspect that requires explanation. The history of the dis-
ability insurance program is a particularly fascinating study in policy-
making because the people concerned with drafting the policy actu-
ally foresaw all the problems currently plaguing the system and being
discovered anew. There is nothing that we now know with hindsight
that the legislators, the advisory committees, and even the system’s
administrators, did not also know. The puzzle is to figure out why
these people went ahead and passed a disability insurance program
which, they had every reason to believe, would develop precisely
the problems that policymakers now are trying to correct.
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Policymakers knew, first, that disability insurance (or “invalidity
insurance,” as it was sometimes called, following the European ter-
minology) was the most problematic of all types of social insurance.
Edwin Witte, Executive Director of the Committee on Economic
Security that recommended the initial Social Security program
as well as directions for expansion, explained later why the commit-
tee did not recommend disability insurance as part of the original

program:

The problems of the disabled were never given any real consid-
eration by the Committee on Economic Security. . . . The Tech-
nical Board discussed this subject and reached the conclusion
that invalidity insurance is the most difficult of all forms of social
insurance and should, therefore, be considered as one of the
items to come last in a complete program for economic security.'?

The Advisory Council appointed in 1937 was asked to consider
the feasibility of disability insurance, and it, too, concluded that al-
though disability benefits would be “socially desirable,” the fore-
seeable additional costs and administrative difficulties warranted
some delay.'® The Social Security Board then adopted the Advisory
Council’s position in its 1938 report:

The Board recognizes that the administrative problems involved
are difficult, although it does not believe them insuperable. It
also recognizes that provision for permanent total disability would
increase the cost of the system both now and in the future. For
these reasons it is not making any positive recommendations on
this matter at this time.'®

Thus, for the first several years after the passage of the Social Se-
curity Act, there was consensus even among the expansionist pro-
gram executives and advisory council members that disability insur-
ance was somehow an administrative can of worms that ought to be
avoided, especially while the basic social insurance program was
being established. Despite all the discussion of disability insurance,
the studies commissioned by the Federal Security Administration,
and the strong liberal consensus that disability benefits “ought” to
be part of social insurance, the Social Security Board did not for-
mally recommend disability insurance until 1943.

The policymakers recognized, second, that the crux of the prob-
lem lay in definition. In its 1938 report, the Social Security Board
said: “The extent to which costs would increase depends on the defi-
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nition of disability which could be made effective. If a fairly strict
definition were adopted and maintained, the Board believes that
additional costs would be kept within reasonable limits.” *! Already
an informal committee of the advisory board had attempted to de-
fine disability and had reluctantly concluded that mental disability
should be excluded because it was too hard to determine. '

The 1947 Advisory Council, whose report is generally acknowl-
edged to have set the basic framework for the future disability pro-
gram, also saw the definitional issue as crucial: “The definition of
‘disability” used in a disability program will in large part determine
the feasibility of administration and the costs of the program. The
proposed definition is designed to establish a test of disability which
will operate as a safeguard against unjustified claims.”** The report
went on to suggest a definition of disability, but at the same time
recommended that its details be left to administrative regulations.

The third piece of foresight shown by the early policymakers was
their recognition that any program of disability insurance was likely
to expand. The inherent tendency for benefit programs to expand,
even when they begin with strict eligibility definitions, was particu-
larly a concern of the opponents of disability insurance. This con-
cern was voiced in a minority report, published as a dissent accom-
panying the 1948 Advisory Council’s report. Robert Myers, the
Social Security Administration’s chief actuary, constantly warned
against what he saw as inevitable bureaucratic expansionism.'*

In 1938, one did not need any social science theories of organiza-
tional behavior to predict liberalization and expansion of disability
insurance. Policymakers could observe the experience of commer-
cial insurers as well as the government’s own War Risk Insurance
program for veterans of World War I.

The record of Congressional testimony and reports shows that
Congressmen did indeed examine these other programs.'® During
the 1955 hearings, in which Congress considered offering cash
benefits to disabled people, representatives of the insurance indus-
try were called upon to testify about their experience with disability
insurance. The main theme of their testimony was that the courts
had liberalized the definition of disability, despite the industry’s use
of a narrow standard in its written contracts. The industry had hon-
estly attempted to define disability clearly as an inability to engage
in any occupation or perform any work for compensation.

Courts and juries, though, rewrote the clause, interpreting it so
that if an insured [person] was unable to follow his occupation, he
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became entitled to have his life insurance premium waived and
monthly total disability benefits paid.

Total, permanent disability became partial disability; it be-
came professional disability; it became unemployment insurance;
and at times it became retirement insurance.'®

Of course, Congressmen and Social Security officials had reason to
take such testimony with a grain of salt: the industry had a huge
stake in keeping the government out of the disability insurance mar-
ket, and especially in preventing a compulsory and universal cover-
age program from emerging. Nevertheless, judicial construction of
insurance contracts through the adjudication of controversies be-
tween policyholders and insurance companies was a matter of public
record, and on this point, the insurance industry was reporting
what had in fact occurred.

Disability clauses became fairly standard in life insurance policies
in the decade of 1910. The majority of companies defined disability
very narrowly as a condition in which a person is “wholly and per-
manently disabled by bodily injury or disease, so that he is and will
be permanently, continuously and wholly prevented from perform-
ing any work for compensation or profit.”'¥ One company intro-
duced a “professional man’s clause” in 1922, under which disability
was defined as “inability to perform the duties of [one’s] occupa-
tion,” and such clauses became more common during the 1920s.
However, the state insurance regulatory agencies, through the ve-
hicle of the National Association of Insurance Commissioners, es-
sentially eliminated these clauses at its 1929 convention by adopting
“standards” for life insurance policies. The standards were in turn
recommended by two committees, one composed of insurance de-
partment actuaries and the other of insurance company represen-
tatives.’® The new standards, which became effective July 1, 1930,
prohibited the use of the professional man’s clause, which defined
disability with reference to an individual’s own occupation.

Insurance companies may have preferred the strict interpreta-
tion of disability because under it they would have to pay out less
frequently, but from a purely theoretical point of view, they proba-
bly had no inherent reason to prefer one type of clause over another.
They could simply set their premiums to reflect the actuarial costs
of awarding pensions on the basis of the general or occupational def-
inition. The companies did face a dilemma of collective action, how-
ever: if some of them used the more liberal professional man’s
clause, these more favorable policies would probably give them a
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market advantage. Thus, it was in the interest of the companies to
use the device of state regulation to foster collective, cooperative
action.'®®

Although insurance companies were behind the move to elimi-
nate the professional man’s clause, and although they later com-
plained vehemently about “judicial subversion™ of the stricter defi-
nition, the companies were all too willing to take advantage of the
market potential of the more liberal occupational clause. In the pe-
riod between announcement of the new standards by the insurance
commissioners’ convention and the effective date of those stan-
dards, the companies wrote a flood of new policies with the soon-to-
be-eliminated occupational definition. Salesmen used the impend-
ing regulation as a sales tactic to persuade people to buy the liberal
policies while they were still available.*

It was after 1930, when the occupational definition of disability
had been eliminated, that courts began to interpret the general dis-
ability clauses more broadly. The standard clauses required the in-
sured to be “wholly” or “totally” incapable of working, but the
courts generally took the position that a person need not be in a to-
tally helpless and hopeless mental or physicial condition in order to
collect. The courts generally reasoned that if the strict clauses were
interpreted literally, people would be denied protection in exactly
those situations for which they had purchased insurance.' One
court offered a vivid hypothetical example: “If a person should suffer
the loss of his arms and legs, his eyesight and his hearing, he might
have his trunk conveyed to a busy street corner and make a little
money by selling small objects such as post cards, candy, or cigars.” 2

The insurance industry, in its testimony on Social Security dis-
ability insurance, described its serious financial difficulties during
the 1930s and attributed them to the judicial liberalizaton of the dis-
ability definition. The industry claimed that because of judicial con-
struction, it was forced to pay out more on policies than predicted
by its actuarial calculations, which were based on a strict but fair
interpretation of the disability clause. In fact, the serious losses of
this period were the result of the industry’s own rush to write poli-
cies with professional man’s clause before July 1, 1930, coupled with
poor underwriting practices and a failure to raise premiums ade-
quately.’* Thus, although there was more to the story than their
testimony revealed, the experience of private insurers during the
1930s, and the tendency of courts to interpret disability provisions
as “occupational disability,” stood as clear harbingers of develop-
ments in any public disability insurance program.
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If the policymakers were tempted to believe that a public insur-
ance program would somehow be immune to judicial construction
and that the experience of the private sector was therefore irrele-
vant, they had only to turn to the federal government’s War Risk
and Government Life Insurance programs for contrary evidence.
War Risk Insurance was established in 1917 to provide life and dis-
ability coverage to members of the armed services, because the cost
of commercial insurance was prohibitive, given the foreseen risks of
World War 1. The Government Life Insurance program was estab-
lished two years later, in 1919, to allow policyholders under the War
Risk program to convert their term policies to a permanent plan.'#
The judicial history of the definition of disability under War Risk
Insurance told much the same story as the experience of commer-
cial life insurance.

The program rested on the narrow and strict definition of dis-
ability stated in the regulations of the Bureau of War Risk Insur-
ance. Total permanent disability was defined as “any impairment of
mind or body which renders it impossible for the disabled person to
follow continuously any substantially gainful occupation. . . .” Dis-
ability was to be deemed “permanent” whenever it was “founded
upon conditions which render it reasonably certain that it will con-
tinue throughout the life [of the disabled person].”'*

Yet almost from the beginning, the courts broadened the defini-
tion in favor of the claimants. Instead of interpreting literally the
phrase “any substantially gainful occupation,” they held that a per-
son must be “adapted” or “fit” to follow some other occupation, not
merely physically capable. And they insisted that the determination
of disability must take into account the ability of the applicant to
hold a job in a competitive labor market. The phrase “to follow con-
tinuously” was also interpreted generously, so that a person would
still be deemed permanently disabled even if he could work for short
intervals or at very light occupations.'*

The fears of the conservatives about the uncontrolled expansion
of a disability insurance program were clearly well founded. Even if
they thought that Social Security officials would try to constrain the
program within the tight bounds of a very narrow definition of dis-
ability, they had reason to worry that the courts would expand the
scope of the program while they stood helplessly by.

The original drafters had foresight about one other crucial phe-
nomenon—the tendency for labor market conditions to influence
both the rate of applications and the adjudication of disability claims.
Many members of the Advisory Council of 1937 expressed the fear
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that people would file for benefits whenever they became unem-
ployed, particularly during a depression.'*” Albert Linton, president
of the Provident Mutual Life Insurance Company and a member of
both the 1937 and 1947 Advisory Councils, warned the 1937 council
that “if you want to adopt a Machiavellian plan to wreck the whole
Social Security, just put in disability and let it run, especially during
a period of depression.”**

Linton was a staunch opponent of the disability insurance pro-
gram and a coauthor of the dissenting report of the Advisory Coun-
cil of 1948. He argued, on the basis of the experience of commercial
insurers during the Great Depression, that people tended to look
on disability benefits as a right, whether or not they were disabled,
and that they intensified their demands for benefits during a reces-
sion. The dissenting report expanded on the tendency for disability
claims to rise with rising unemployment, and even suggested that a
disability program would give employers an incentive to “lay off in-
efficient workers who later would be represented as unable to work
because of alleged disability.”'*® Since there were many reasons for
the increase in disability benefits during the 1930s, the entire ex-
pansion cannot be blamed on an increase in applicants. But there
was a general consensus among insurance industry representatives
that policyholders™ perceptions of their own disabilities, their pro-
pensity to apply for benefits, and their willingness to pursue claims
in court all increased during periods of high unemployment.'*
Nevertheless, the majority report, while acknowledging that “the
number and duration of disabilities may reflect somewhat the state
of the labor market,” dismissed the experience of life insurance
companies as “important but not conclusive.” '

Even if the proponents of disability insurance were distrustful of
the testimony of commercial insurance representatives on the ques-
tion of unemployment as a factor in increasing disability applica-
tions, they had evidence from War Risk Insurance on this point,
too. A 1949 study of that program concluded that there was a “high
inverse correlation between disability claim rates and the level of
economic activity and prosperity.”'®* And on the eve of passage of
the first disability component of Social Security, in 1954, the Bureau
of Old Age and Survivors Insurance indicated its awareness that
a disability program was likely to be responsive to labor market
conditions. '

In other words, the planners of disability insurance had at their
disposal the basic outlines of every current (1980s) policy analysis of
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the disability insurance program. They were in the unique situation
of being able to use hindsight in designing policy, because they had
access to the accumulated experience of other programs with dis-
ability insurance provisions. They knew that disability insurance was
difficult to administer; that its scope and costs were dependent on
the definition of disability; that any program was likely to expand;
that the courts would be a strong force for liberalizing the definition
of disablity; and that any such program was likely to be sensitive to
economic conditions, even if the formal definition of disability were
very strict.

Why, then, did they adopt a disability program for which all of
the dire predictions came true? One explanation is that the liberals
essentially tricked the conservatives with a policy of gradual ex-
pansion. As Derthick argues, “incremental change in whatever in-
stitutional setting has less potential for generating conflict than
change that involves innovation in principle. That is why program
executives, even when undertaking an innovation in principle, tried
to cut and clothe it in a fashion that made it seem merely incremen-
tal.”"* In this view, disability insurance was built by a process of
gradual accretion. The first trick was to propose a “disability freeze”
instead of actual cash benefits. The freeze was the equivalent of a
waiver of premium in private insurance; if a person were deemed
disabled, he would not have to make Social Security contributions
during the period of disability in order to remain eligible for an old-
age pension at age 65. The very major change in principle—a legal
recognition of disability as an administrative category in social insur-
ance—was buried in a seemingly minor administrative technicality:
the waiver of Social Security contributions for a short period. The
1954 amendments to the Social Security program, in creating this
disability freeze, took the first step down a slippery slope.

The second trick was to assign the task of disability determina-
tion to state agencies rather than to the Federal Security Admin-
istration (or some other federal agency). This device allayed the
fears of conservatives who thought that the federal government
should be involved as little as possible in the administration of pro-
grams. It also soothed the fears of the American Medical Associa-
tion, which had passed a resolution in 1949 stating that “a federal
disability program would represent another step toward wholesale
nationalization of medical care and the socialization of the practice
of medicine.” *** (In 1955, as Congress was considering adding a cash
benefits provision, physicians from virtually every state medical so-
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ciety, as well as from specialty organizations, came before the Sen-
ate Finance Committee to argue, among other things, that disability
insurance would lead to socialized medicine.)

With local administration, however, the skeptics were persuaded
that “doubtful or fraudulent claims . . . would be held to a mini-
mum.”** Just to ensure that the states really did administer the pro-
gram with all the strictness conservatives thought necessary, two
provisions for federal supervision were added. The government
would set guidelines for disability determination so that there
would be uniformity among the states. And the Federal Security
Administrator would have the authority to reverse positive findings
of disability by state agencies, but not negative findings.'>”

Once the idea of the disability freeze had been accepted and the
mechanism for determination was in place, the growth of the pro-
gram was simply a matter of adding apparently incremental changes.
Wilbur Cohen, an advocate and architect of Social Security, de-
scribed his strategy as “the principle of salami slicing, which is to
take a piece of salami and slice it very thin and then pile slice upon
slice so that eventually you have a very good sandwich.” '*®

The 1956 Social Security amendments introduced cash benefits
for disabled people between the ages of 50 and 65. The discussion
over the age limit “obscured the threshold nature of the change in-
volved in providing actual cash benefits where formerly there had
been only a waiver of contributions.”'® The 1958 amendments ex-
tended cash benefits to wives, children, and dependent husbands of
disability beneficiaries. The 1960 amendments eliminated the age
restriction and provided for benefits to people under age 50. And
the 1965 amendments changed the definition of “permanent dis-
ability” from a condition with a “long, continued, and indefinite du-
ration” to one “expected to continue for at least 12 months.”

If the strategy of innovation through incremental change was suc-
cessful, the question arises as to why the proponents of disability
insurance were willing to ignore the evidence of expansionist ten-
dencies and their understanding of the difficulty of preserving a nar-
row definition of disability. What was the source of their faith that a
disability program could be carefully controlled and monitored?
What made them believe they could succeed where private insur-
ance and War Risk Insurance had (allegedly) failed?

The answer is to be found in the report of the 1948 Advisory
Council, which grappled directly with the problems detailed in the
dissenting minority report. The underlying concern was to prevent
the abuse of any disability insurance. The authors repeatedly dis-
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cuss the need for “strict” tests to eliminate the possibility of awards
based on purely subjective perceptions of need. The report is full
of phrases conveying exclusion, such as “strict test,” “safeguard,”
“strict eligibility requirements,” and “carefully circumscribed and
restricted program.” But the council established a tone of confi-
dence in the possibility of solving the problems and offered a series
of detailed criteria to make the program workable. The crux of their
plan was the use of clinical judgment to determine disability:

The Council recommends that compensable disabilities be re-
stricted to those which can be objectively determined by medical
examination or tests. In this way the problems involved in the
adjudication of claims based on purely subjective symptoms can
be avoided. Unless demonstrable by objective tests, such ail-
ments as lumbago, rheumatism, and various nervous disorders
would not be compensable. The danger of malingering which
might be involved in connection with such claims would thereby
be avoided.'®

Earlier definitions of disability recommended by the Social Se-
curity Board and its Advisory Councils had not included the crite-
rion of “objective medical determination”;' that was an innovation
of the 1948 council. Its members clearly had faith that medical sci-
ence was capable of objective determination of disability and that
medical examination could distinguish the genuinely disabled from
the malingerers. In its formal recommendations, the report gave a
definition of disability based on clinical judgment: “A ‘permanent
and total disability’ for the purpose of this program should mean any
disability which is medically demonstrable by objective tests, which
prevents the worker from performing any substantially gainful ac-
tivity, and which is likely to be of long and continued duration.” %
And it specified that medical examination would be the basis of eli-
gibility determination.

Claims should be disallowed if the claimant refuses to submit to
medical examination, and benefits should be terminated if the
beneficiary refuses to submit to reexamination. Provision should
be made for periodic reexaminations so that benefit payments
can be terminated promptly when the beneficiary is no longer

disabled.”®

The possibility of objective determination by physicians was one
of the major themes of testimony on various versions of the disability
insurance program considered by Congress between 1949 and 1956.
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A few physicians supported the idea. In 1949, a doctor testifying on
behalf of the AMA recommended a definition in which disability “is
medically demonstrable by objective tests,” by which “are meant
the things that can be observed or proved in the findings of an ex-
amination . . . from a physical standpoint.”** The director of the
Union Health Center of the International Ladies Garment Workers
Union said the disability program of the garment industry was evi-
dence that “an equitable and efficient system for determining total
and permanent disability can be developed on a sound medical
basis.”'®® And a representative of the Physicians Forum told the
Senate Finance Committee that the difficulties were not really so
great if the program would make a conceptual distinction between
determining impairment and performing a vocational evaluation.'®

But the overwhelming majority of physicians testified against the
disability insurance program and attempted to persuade Congress-
men that physicians could not possibly provide the kind of objective
determination desired by program advocates.'® The medical profes-
sion had several objections: some were technical, based on knowl-
edge of the practice of medicine; others, which might be called po-
litical or economic, were based on claims about the impact of the
program on the organization of medicine.

The technical objections were of three sorts. First, physicians as-
serted that disability determination is inherently subjective, and
that honest physicians could legitimately disagree about whether a
person is disabled. Many argued that medical science is incapable of
determining whether people can or cannot work. Over and over
again they told Congress that “medicine is not an exact science,”
and that disability is a social and psychological problem not ame-
nable to exact definition by physicians. As a representative of the
American Academy of General Practice put it:

Unfortunately, medical science has not reached the point of being
able to unerringly state whether or not a man is totally and per-
manently disabled. . . . Is the delivery boy who loses both legs
totally and permanently disabled? Or is the certifying doctor
supposed to point out that he can still run a drill press and proba-
bly make more money?'®

Second, doctors said that the very process of labeling a person as
disabled would weaken his incentive to recover and rehabilitate
himself, and that income awards on the basis of disability would only
encourage malingering. One doctor, speaking for the Medical So-
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ciety of Delaware, claimed: “The greatest danger to the Nation in
this plan is the danger of the people’s being educated to regard inju-
ries as opportunites for financial gain.”'® Others were less melo-
dramatic, but virtually all the testifying physicians expressed the
belief that malingering is a widespread and serious problem, and
that disability payments can be therapeutically harmful by interfer-
ing with the motivation to recover. Several physicians propounded
a sort of “reservoir theory” of disability. It holds that there are many
people currently in the labor force despite physical and mental
handicaps, and that the availability of disability benefits would draw
these people out of the labor force by sapping their will to work.
A disability insurance program would “give hundreds of thousands
of malingerers the kind of opportunity they’'ve been seeking for
years.” 1™

Third, most physicians testified that the process of certifying dis-
ability would put them in an uncomfortable, if not conflictual, role.
Disability certification for the purposes of cash benefits set the
physician up as having to mediate between the interests of their pa-
tient and the government. They described certifying physicians as
“caught in a squeeze,” “policeman for the government,” and having
to “serve two masters.” Patients, they said, could simply shop around
for a doctor willing to accommodate their request to be certified.
And friends and family of the patient often put unbearable pressure
on the physician, reducing his or her ability to make good clinical
judgments. Introducing such tensions into the doctor-patient rela-
tionship would undermine the doctor’s therapeutic effectiveness.

Physicians argued from their experiences in certifying people for
other disability programs—those of commercial insurance com-
panies, Workers Compensation, Civil Service, Veterans Admin-
istration, and the armed services—that clinical definitions of dis-
ability were not very workable. Most of them used the standard
professional device of describing particular cases to show either that
determination was impossible or that a disability pension caused a
person to remain out of work.

Many of the physicians attempted to illustrate the impossibility
of medical determination by discussing particular diseases. Con-
gressional testimony in 1955, when Congress was contemplating
the introduction of cash benefits, is replete with examples of “elu-
sive disabilities”—conditions which physicians believe are very
common, frequently disabling, and impossible to determine: severe
chronic headaches, heart disease, heart attacks, rheumatic diseases
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and arthritis, drug and alcohol addiction, backaches, neurotic con-
ditions, epilepsy, and anxiety. In speech after speech, doctors at-
tempted to explain the complexity of these conditions and their re-
lationship to the ability to work. One brave soul, at the risk of
making his profession look somewhat foolish, cited a poll of heart
specialists about whether Eisenhower was “physically able” to serve
as President after his heart attack: 114 specialists had said “yes,” but
93 said “no.” Such disagreement, even among specialists, was typi-
cal in all fields of disability determination, the doctor asserted.'™

Physicians kept telling Congress that the proposed definition of
disability simply would not work, but Congress was reluctant to ac-
cept such a conclusion; at many points during the hearings, a Con-
gressman would read the definition from the legislative draft and
then ask the physician-witness whether it would work. In one of
these interchanges, Senator Alben Barkley asked whether the doc-
tor could make a determination based on the definition. When the
doctor said “no,” he was asked whether the medical profession
could provide the committee with a workable definition. The doctor
said he thought the task impossible. Yet Senator Barkley later said,
“I don’t know of anybody as well qualified as the medical profession
to pass on a man’s disability. Is it not a medical question after all?” '
And in spite of the testimony about the difficulty of certifying for
veterans’ programs and insurance companies, Senator Barkley asked
yet another physician why the question of disability should be any
more difficult in Social Security than in the Veterans Act or in insur-
ance companies.'™

One doctor, trying to get the Congressmen to understand the
role of individual will in disability, said, “Disability is almost—to
some extent—a philosophy.” Senator Russel B. Long then read him
the formal definition of disability from the bill and asserted that the
wording left no room for a person to be certified purely on the basis
of subjective complaints: “Doesn’t it seem to you that that is pretty
closely drawing the net as far as preventing any malingerer or per-
son who does not want to work very much from drawing disability?”
The doctor replied, “It may appear that way to you, Senator, but not
to me,” and went on to explain that many people with backaches,
anxiety, neuroses, and other problems are legitimately disabled
even though their condition is not medically demonstrable. The
Senator handed the doctor his copy of the legislation, had the doctor
read the definition again out loud, and then the two of them argued
about whether the definition included alcoholism as a disability.'™

No matter what the physicians said, nothing could shake Con-
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gressional belief in the ability of the medical profession to make rea-
sonably accurate judgments of disability. In a revealing and pro-
phetic comment, Senator Barkley said to the physician-witness:

I agree with you and all of those who have testified that there is a
danger that this thing might break down of its own weight some
day. . . . But I am not willing to concede that after all the years of
experience and growth and investigation and practice in the
medical profession that they cannot with some reasonable degree
of certainty arrive at a medically determinable point where a man
is totally and permanently disabled.”'"

Not disabused of the notion of medical objectivity by physicians’
testimony, the social insurance advocates ultimately incorporated
the definition of disability based on medical determination in both
the freeze provision of 1954 and the cash benefits provision of 1956.
This faith in the objective vision of medicine was repeated in nu-
merous reports and statements about disability insurance over the
next several years. A House Ways and Means Committee report on
the 1954 amendments proposed to limit the program by asserting
that “there must be a medically determinable impairment of serious
proportions.” " The Bureau of Old Age and Survivors Insurance in
1958 even expressed its faith that clinical judgment could protect
the disability insurance program from the influences of the eco-
nomic environment:

A person may become unemployed or remain unemployed for a
number of reasons other than disability—individual employer
hiring practices, technological changes in the industry in which
the applicant has been employed, local or cyclical business and
economic conditions and many others. [But] the applicant must
establish by medical evidence that his impairment results in such
a lack of ability to perform significant functions . . . that he can-
not, with his training, education and work experience, engage in
any substantial gainful activity.'”

Thus, it was faith in the techniques of medical examination and
the powers of clinical judgment that allowed even the most reluc-
tant policymakers to swallow their fears and support first a disability
freeze and then a cash benefit program based on the determination
of “medical disability.” Yet even as they drafted the legislation, they
revealed unresolved paradoxes in their formulation of the concept
of disability and doubts about the trustworthiness of physicians.

One paradox was that although program planners wanted dis-
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ability to be a medical concept, they also wanted it to reflect the
individual’s ability to earn. In 1946-47, the Bureau of Old Age and
Survivors Insurance, in formulating some basic underpinnings of
the program, had defined disability as an incapacity to work, but the
operational measure of incapacity to work would be “residual earn-
ing capacity,” which in turn would be based on medical, social, and
vocational factors.'” Only six years into the program, the issue of
untangling medical problems and employment problems surfaced.
A House Ways and Means Committee Report of 1960 pointed to the
problem:

It is essential that there be a clear distinction between this pro-
gram [disability insurance] and one concerned with unemploy-
ment. . . . The Department should make a thorough study of
this situation to see if criteria can be developed which retain the
basic emphasis of the program on major medical impairment but
at the same time allow for a more realistic assessment where
there are multiple bars to employment, e.g. age, employer bias
in hiring, and other factors that limit job opportunity.'”

The difficulty of reconciling disability as a purely medical concept
with disability as an economic (or vocational, social, and personal)
concept stands out as the critical problem in contemporary evalua-
tions of the program.™

Another paradox was that the planners wanted disability to be
determinable in some simple and objective way, yet they explicitly
rejected the use of rating schedules or other systematic devices to
eliminate the need for individual assessment. The Bureau of Old
Age and Survivors Insurance, in making basic policy decisions in
1946, had rejected a schedule approach in favor of individual assess-
ment “because of the failure of the schedular approach to give con-
sideration to the individual’s social and vocational factors as well as
the medical.” *! It is noteworthy that although the Bureau had made
a commitment to the inclusion of social and vocational criteria (as
yet unspecified), the 1948 Advisory Council Report somehow ne-
glected to mention these criteria. Instead, the report came out
strongly in favor of a disability definition based strictly on medical
criteria. If there was a trick in the passage of disability insurance
legislation, this was surely it. The Social Security bureaucracy ex-
plicitly contemplated a concept of disability encompassing social,
vocational, and medical criteria, but the program was sold as one
with a strictly medical definition.
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The illusion that clinical methods can somehow objectively de-
termine disability persists, even when disability is acknowledged to
be a vocational concept. In a statement somewhat reminiscent of
the emperor’s new clothes, Commissioner Robert Ball told a House
committee in 1959 that the phrase “by reason of any medically de-
terminable physical or mental impairment” is “the part of the defi-
nition that administratively . . . gives us the most trouble and yet is
really absolutely essential to the definition.” '* By 1960 it was clear
that the definition of disability was highly problematic, and the
Ways and Means Committee report cited earlier (generally called
the “Harrison Subcommittee Report”) urged the Social Security
Administration to promulgate regulations to clarify it. The commit-
tee, expressing the same fear of judicial expansion that planners had
foreseen when they considered adopting the program, warned:
“The distinct possibility exists that if the situation remains un-
changed, the courts rather than the Department [of Health, Educa-
tion and Welfare] or Congress will set the standards.” !®

Indeed, the courts had begun to expand the definition of dis-
ability. Courts varied in their interpretation of the phrase “unable to
engage in substantial gainful activity,” particularly in their willing-
ness to allow consideration of the job market and of the applicant’s
occupation and experience. Some were verging on an occupational
definition of disability; others were placing the burden of proof on
the government to show what other kinds of jobs the applicant
could do.™®

By 1967, Congress had become extremely concerned about the
expansion of the disability program. In a new set of amendments, it
tried to reassert control by specifying a strict definition to make dis-
ability independent of job availability:

An individual . . . shall be determined to be under a disability
only if his physical or mental impairment or impairments are of
such severity that he is not only unable to do his previous work
but cannot, considering his age, education, and work experience,
engage in any kind of substantial gainful work which exists in the
national economy, regardless of whether such work exists in
the immediate area in which he lives, or whether a specific job
vacancy exists for him, or whether he would be hired if he ap-
plied for work.'®

And still, Congress relied on clinical judgment to save the program
from broad expansion. The Senate and House committee reports
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said that they were trying to “reemphasize the predominant impor-
tance of medical factors in the disability determination.”® To that
end, they clarified the role of clinical judgment: “Statements of the
applicant or conclusions of others with respect to the nature and
extent of impairment or disability do not establish the existence of
disability . . . unless they are supported by clinical or laboratory
findings or other medically acceptable evidence confirming such
statements or conclusions.”'® In other words, the truth is to be
found in clinical medicine. Evidence presented by applicants and
“others” is to be disregarded unless it can be confirmed by clinical
methods and meet the canons of clinical knowledge.

The 1967 amendments changed the wording of the law to include
more clinical language, as though an elaboration of medical jargon
could somehow accomplish what previous definitions had not: “For
purposes of this subsection, a ‘physical or mental impairment’ is an
impairment that results from anatomical, physiological or psycholog-
ical abnormalities which are demonstrable by medically acceptable
clinical and laboratory diagnostic techniques.”'® And the courts, al-
though playing the lead role in expanding the definition of disability
to include vocational factors and market conditions, also bought into
the myth of objective clinical determination. In a Supreme Court
decision of 1976, Justice Powell said:

In short, a medical assessment of the worker’s physical or mental
condition is required. This is a more sharply focused and easily
documented decision than the typical determination of welfare
entitlement. In the latter case, a wide variety of information may
be deemed relevant, and issues of witness credibility and ve-
racity often are critical to the decisionmaking process. . . . By
contrast, the decision whether to discontinue disability benefits
will turn, in most cases, upon routine, standard, and unbiased
medical reports by physician specialists.'*

The Significance of the Social Security Concept of

Disability

By the time the American Social Security disability insurance
program was established, there were a number of precedents for
disability-based benefit programs in both the United States and Eu-
rope. The idea of disability as an administrative category was hardly
novel. What was novel was the recognition that the definition of dis-
ability was the central problem. The legitimacy of excusing the dis-
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abled from work requirements was hardly at issue, but considerable
debate occurred about whether the disabled should be provided
with income or, instead, with rehabilitation services—almost as
though the two options were mutually exclusive.'® The primary
question in the American debates, however, was how to define dis-
ability so as to avoid the problems of individual abuse and judicial
expansion already evident in other disability programs.

The planners foresaw all the problems now plaguing the system.
Analyses of disability insurance from the 1930s and 1940s contain all
of the theoretical issues of contemporary analyses. The planners ex-
plicitly searched for a solution to these problems and believed they
had found it in the notion of medical determination. Reports and
testimony of the period illustrate how vigorously planners insisted on
this solution, how strongly they believed in it, and how clearly they
connected clinical judgment with the creation of a tight boundary.

It is remarkable how that faith in clinical judgment persisted de-
spite overwhelming testimony from physicians. One can only mar-
vel—or despair—at the technicalization of a political issue even
when the technical experts themselves insist on the inability of their
science to perform the tasks expected of it. The virtual unanimity
of the profession on this issue—on the sheer technical question of
whether physicians can determine disability—is rare in technical
policy issues. And if Congress was unwilling to listen to experts in
a situation where the experts presented a uniform opinion, one
can only wonder about the ability of technical experts to influence
policymaking in any rational way when there is more professional
disagreement.

How can this rejection of professional expertise be explained?
The statements of Congressmen during hearings on the various bills
reveal a paradoxical attitude toward the medical profession: on the
one hand, they had an abiding trust in the judgment of physicians;
on the other hand, they rejected the judgment of physicians that
the profession was incapable of determining disability. One explana-
tion might be that the lay perception of science as objective dies
hard. Policymakers” belief in the capabilities of clinical medicine
had a nearly religious quality; it was a faith which could not be
shaken by empirical evidence.

Another explanation might be that given political pressure for
a disability insurance program covering the general population,
policymakers needed some definition and seized on the best one
they could find, however imperfect. Since numerous special groups
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were already receiving the privileges of disability insurance, Con-
gress and program executives could not deny these privileges to the
general population. If disability could be determined for veterans,
government employees, and commercial insurance policyholders,
how could politicians possibly maintain that it could not be deter-
mined for everyone else? Even though they knew that the defini-
tion of disability was a problem for these other programs, they
thought they could at least improve on the definition for Social Se-
curity. They were satisfiers, not perfectionists.

Finally, it is likely that the medical profession, for all its unifor-
mity on the technical issues, lost credibility with policymakers be-
cause of its position on the political and economic issues. Medical
testimony on the technical question of disability determination was
intermingled with a variety of arguments about how a disability in-
surance program would lead to socialized medicine. The medical
profession rendered its opinion on the technical issues in the con-
text of a broader political campaign to resist national health in-
surance and, in particular, the then current threat of disability
insurance. The American Medical Association orchestrated this
campaign, using its usual weapons of resolutions, mailings of infor-
mational packets, and intensive lobbying. The physicians who testi-
fied before Congress were almost entirely representatives of the
American Medical Association and state medical societies; few came
as independent experts.

The party line of organized medicine was that a federal program
of disability insurance would be the entering wedge of socialized
medicine. If the program were to require medical certification, so
the logic went, then the government would have to provide free
medical examinations to applicants. The government would there-
fore use government-employed physicians, such as those working
for the Veterans Administration and the Public Health Service, to
conduct the examinations. More and more physicians would come
to be employed by the government; government employment would
mean socialized medicine.'*' Because the professional testimony on
the technical issue of definition was presented by physicians admit-
tedly hostile to the program for reasons of professional self-interest,
and because the profession itself chose to speak on the technical is-
sues and the political issues in the same breath, the technical testi-
mony lost much of its persuasiveness. Comments of many of the
Congressmen during hearings indicate that they discounted the
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profession’s opinion on the technical question because the political
motives were so clear.

This last explanation leaves some grounds for optimism about the
use of technical expertise in policymaking. Perhaps professional
judgment can be incorporated into policy decisions if it is not tainted
by crass and obvious political self-interest. But as we will see in the
next chapter, the faith in medicine manifested by the planners of
Social Security has its roots in a much deeper cultural system; and
the virtue of the medical profession manifested in their humble as-
sessment of their own capabilities was easily corrupted when they
were presented with a concrete program.



3

Disability as a
Clinical Concept

In the previous chapter, we saw how disability came to be formu-
lated as an administrative category out of a collection of separate
conditions understood to be legitimate reasons for not working. The
legal evolution of the category shows how the concept of disability
was intimately connected with the control of labor. The category
could be used, as in England, to determine which people would be
entitled to relief without working; it could be used, as in Germany,
to make even finer distinctions about enforced occupational trans-
fers. In the United States, the very techniques of defining the cate-
gory were essential to its political acceptability.

The other major historical question is how the concept of dis-
ability came to be associated with clinical medicine and clinical rea-
soning. The notion of disability meant “inability to work™ (which is
the literal term used in German). Why is it that we think of dis-
ability as a medical phenomenon to be ascertained by clinical meth-
ods (at least in the first instance), rather than an educational phe-
nomenon to be ascertained by teachers, or a legal phenomenon
to be ascertained by judges? In England, lay magistrates decided
whether paupers were to be considered “sick” or “lunatic” before
the responsibility was shifted to medical officers. In the United
States, the first national system of compensation for veterans with
service-connected disabilities used judges to examine the injuries
and ascertain the extent of disability; Congress placed responsibility
in the U.S. Circuit Court System. How is it that disability as recog-
nized by the state—that is, as a legal entitlement to some form of
social aid—should come to be dominated by clinical concepts?

The argument of this chapter is that the clinical conception of in-
ability to work was the result of two important developments. First,
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during the nineteenth century, just as the system of categorical ex-
emptions was being tested as a solution to the work/need dilemma,
there was a major change in the medical concept of disease that ab-
solved the individual from responsibility for, or control over, his con-
dition. Second, at the same time, disability was seen as a condition
with both genuine and artificial forms. In its genuine form, it was
indeed beyond the control of the individual, but it was also a condi-
tion that could be feigned or brought on by self-mutilation. Scien-
tific medicine offered the promise of new Hiagnostic methods that
could distinguish between genuine disability (or inability to work)
and feigned disability. Clinical medicine, then, offered a model of
illness that gave legitimacy to claims for social aid, and it offered a
method of validation that would render administration of the cate-
gory feasible.

Disability and Fault

The most important change in theories of disease in the nine-
teenth century was the idea that each disease was caused by a spe-
cific agent. In the period from roughly 1840 to 1890, scientists and
doctors attempted to explain contagious disease with a variety of
new theories predicated on the transmission of an identifiable, spe-
cific disease-producing agent. The difference between the theories
lay in the nature of the agent: self-reproducing particles of organic
matter, organic secretions derived from albumen, poisonous sub-
stances, diseased matter derived from normal protoplasm, or living
microorganisms (as in “germ theory” proper).!

As early as 1840, the German scientist Jacob Henle proposed
that contagious diseases were caused by microorganisms, but this
theory was not widely accepted for another forty years, after Louis
Pasteur, Robert Koch, and others had more convincingly shown the
connection between specific bacteria and specific diseases.> Fun-
damental to the methods of the bacteriologists was a demonstra-
tion that the agent could and did exist outside the human body, and
that it could produce disease in animals as well as humans. Koch’s
method for establishing a cause-and-effect relationship between a
microorganism and a disease, known as “Koch’s postulates,” was
based on this separation of the organism from the individual. His
method required that the organism always be present in the dis-
eased parts; that it be cultivated outside of the body; and that it pro-
duce disease when inoculated into a “susceptible animal.”?
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The physical separation of a disease-producing agent and the de-
liberate production of specific diseases in animals challenged the
conception of individual responsibility previously associated with
disease. Germ theory marked a major break with earlier nonorganic
theories that attributed disease either to spiritual forces (it was a
punishment for sinful behavior) or to mechanical forces (it was the
result of an imbalance of “humours” or fluids in the body). If disease
were a form of punishment by the gods, then it was also a visible
revelation of some past transgression for which the sick person
could certainly be held responsible. And if disease were the result
of an imbalance of humours, the cause was often sought in the be-
havior of the individual that might have created the imbalance. But
the germ theory rested on the assumption that each disease had its
specific causative agent and that medical treatment should seek to
attack the agent rather than the whole person.* Germ theory was
also rooted in the Darwinian concept of evolutionary struggle, and
thus it conceived of disease as a struggle between two organisms,
one human and the other not.?> The outcome of the struggle had
nothing to do with virtue; rather, it was a matter of superior “weap-
onry,” and the treatment of disease was conceived as a minor mili-
tary campaign to eradicate the nonhuman invader. (Many observers
have noted the persistence of the military metaphor in medical lan-
guage, even today).

Germ theory also implied a very different role for government
than did a model of disease that located cause in personal habits and
moral choice. In both England and the United States, for example,
it was a change in the understanding of the cause of cholera that led
to the creation of municipal health boards and the expansion of their
powers where they already existed.® During the epidemics of 1832
and 1849, cholera was thought to be caused by a life of vice or a
weak personal character. Even those who granted the contagious
nature of the disease were able to retain a role for virtue in their
causal model by invoking the notion of host receptivity: cholera
might be transmitted by some sort of atmospheric miasma, but
people actually became ill because something in their character or
living habits made them more receptive to it. By 1849, “the connec-
tion between cholera and vice was almost a verbal reflex,”” and the
response of most communities to the epidemics was to step up ex-
hortations to the poor about cleanliness.

Then, in 1855, Dr. John Snow published his famous study de-
monstrating the connection between cholera outbreaks and con-
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taminated water sources. Even though the cholera bacterium was
not isolated until 1883, pressure for strict government health mea-
sures began to mount. Snow spearheaded a campaign, joined by
physicians in England and America, to create governmental sanitary
institutions with broad authority. By the time of the epidemics in
the late 1860s, local governments were much more likely to con-
front them with organized efforts at street cleaning, storehouses of
disinfectants, brigades for disinfecting stricken homes, compulsory
reporting of cases, and provisions for sanitary burial of victims. Al-
though acceptance of the amoral germ theory of causation was by no
means universal, it did provide the impetus for the creation and ex-
pansion of public health institutions. The connection was not lost on
public health reformers: in Australia, yet untouched by cholera,
doctors and public health officials noted that their country’s immu-
nity was a mixed blessing, for they did not have the support of an
aroused public opinion for sanitary reform.®

The shift in understanding of disease causation certainly did not
occur all at once, and changes in the intellectual concepts of disease
did not lead ineluctably to the conclusion of personal innocence.
Many public health officers still insisted on the role of personal hy-
giene and living habits in disease transmission and continued to see
disease as an individual problem to be remedied through education,
rather than as a social problem to be remedied by government health
activities. Even after Koch had identified the cholera bacterium,
there was resistance to germ theory; Pettenkoffer and his associates
in Germany still embraced the “environmental theory” of transmis-
sion and swallowed live cultures of the bacteria to show that other
factors besides a germ must be present to produce a case of cholera.®

The new theory of specific etiology, with its denial of individual
responsibility for disease, profoundly challenged the existing social
structure, and in particular, the boundary between work and need.
Every identification of a specific agent in effect pushed another cat-
egory of sick people over the border, to the side of the “deserving
poor,” and excused them from responsibility for their condition. So
it is no wonder that there was often social resistance to medical dis-
coveries that later provided the basis for highly effective treatment.

The way identification of a pathological agent undermines the
ideological justification for social hierarchy is nowhere more evi-
dent than in the case of hookworm in the United States. In 1902,
Dr. Charles Wardell Stiles first publicly attributed the “chronic ane-
mia” or “continuous malaria” prevalent in the American South to a
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parasite.'® The disease manifested itself in two notable symptoms—
dirt-eating and lethargy. Far more than cholera, hookworm stayed
within the confines of a single social class: it affected the rural poor
in the South but, for some reason, not blacks. The disease made
people listless, tired, disinclined to work, and dpparently also men-
tally less alert, if not slow-witted. But what Stiles saw as symptoms,
the popular conception saw as the malady itself. “Poor white trash,”
it was held, were dirty and lazy. That was enough of an explanation
for the socioeconomic position of the white rural poor, but should
anyone feel compelled to explain their apparent sickness, then the
“anemia” or “malaria” was alleged to be the consequence of bad
moral habits.

By the time of Stiles’s discovery, the germ theory of disease had
been firmly established, and specific microorganisms had been iso-
lated in cholera, tuberculosis, pneumonia, plague, anthrax, typhoid
fever, diphtheria, gonorrhea, influenza, leprosy, malaria, and many
other diseases.!! Yet Stiles’s assertion that dirt-eating and lethargy
were actually caused by a parasite (whose eggs he found in fecal
samples) was ridiculed in the press as a discovery of the “germ of
laziness.” Cartoons, jokes, poems, ditties, and songs facetiously cele-
brated the discovery of a medical excuse for sloth. It seemed the
germ theory and its advocates had gone too far for the public. The
reaction was censure not only of Stiles, for his denial of the moral
basis of backwardness, but of the entire germ theory, for its under-
mining of the determinative role of character in human affairs.

The strength of public incredulity in the face of Stiles’s demon-
stration of a parasitic cause is all the more striking in light of the
greater visibility of the hookworm than of the cholera bacillus. But
what is more interesting about the hookworm story is that the pub-
lic, by and large, reacted to Stiles’s report as if threatened rather
than relieved. Stiles may have found a 50-cent cure for hookworm,
but his discovery meant that the successful and well-to-do southern
elite not only had to stop blaming the “poor white trash” for their
laziness but could no longer take quite so much credit for their own
socioeconomic positions. Microorganisms and parasites thus posed
radical challenges to merit-based justification of the political order.

Given the understanding of disease that rapidly took hold during
the last part of the nineteenth century, it is easy to see why the cate-
gory “sick” in English Poor Law policy came to refer primarily to
“acute infectious diseases,” and why the sick should be exempted
from the prohibition against outdoor relief. Infectious disease was a
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model that had little room for individual will or deception in its the-
ory of causation or, therefore, for education and moral virtue in its
treatment. It is also easy to understand why the sick should have
been provided with better conditions in the workhouse than labor-
ers on the outside, in contrast to the prevailing philosophy of least
eligibility. If sickness was a struggle between the virtuous human
and the enemy microbe, society should certainly take the side of the
human and aid his struggle. Medical care for the poor in this context
had something of the flavor of foreign aid.

The new concept of the role of will in sickness that was embodied
in the infectious disease model gave impetus to a major change in
the political meaning of the sick category in the late 19th century.
Historically, people on relief had been denied certain civic rights—
especially the right to vote for elected officials. This provision had
been common in the early voting laws of many counties or boroughs
and was incorporated into the Reform Act of 1832, which signifi-
cantly extended the franchise. The Poor Law reform of 1834, in ad-
dition to revising the principles of relief, established a stronger sys-
tem of medical services for the poor. The sick wards of workhouses
were gradually opened to and used by people who were not indi-
gent by Poor Law standards but could not afford medical care. Poor
Law medical officers increasingly provided care for the nonpoor in
their districts—such services as emergency and accident care, child-
birth attendance, and vaccinations. The question arose whether
these sick people receiving public care should lose their citizenship
rights, or, in the lingo of the times, be forced into “pauper status.”
The policy of the central authority was that anyone who received
relief, medical or otherwise, would be considered a pauper, but
many reformers believed that medical relief should be made sepa-
rate from the rest of the Poor Law precisely so that the sick poor
would not have to become paupers. 2

Exemption of the sick poor from formal pauper status did not
happen until 1885, although a small change in that direction oc-
curred in 1841. After England had suffered a smallpox epidemic and
Edward Jenner had come up with an effective vaccine, the desire of
public officials to get people vaccinated led to the Vaccination Act of
1840. It designated the Poor Law medical officers as “public vacci-
nators,” who would provide free vaccinations to all at public ex-
pense. A year later, the act was amended to exempt from pauper
status all those who accepted vaccines from the public vaccinator.'?
The automatic reduction to pauper status for those who accepted
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any other kind of medical relief remained until 1883. Then, on the
heels of a cholera epidemic, Parliament made a special exception for
people suffering from infectious diseases:

The admission of a person suffering from infectious disease into
any hospital or hospital ships provided by the managers, or the
maintenance of any such person therein shall not be considered
to be parochial relief, alms, or charitable allowance to any person
and no such person or his parent shall by reason thereof be de-
prived of any right or privilege, or be subject to any disability or
disqualification.™

This law was a temporary emergency measure designed to en-
courage people to enter the hospital during a severe cholera epi-
demic. But it reflected a larger public discussion about universal
access to treatment for infectious diseases. The move to make treat-
ment available for all social classes, because all were susceptible,
virtually required the creation of exemptions from pauper status.
These exemptions were soon extended not only to people with in-
fectious diseases but to those with any kind of sickness. In early
1885, the Medical Relief Disqualification Act provided that indi-
gents receiving any kind of medical or surgical care could still vote
in Parliamentary elections, though not in elections of Poor Law
guardians. The distinction between medical relief and other kinds
of relief for the purposes of the franchise marked a formal legal rec-
ognition of the no-fault status of disease.*

The germ theory clearly explains why people with acute infec-
tious diseases would be a proper group for the categorical welfare
system, but what about people with chronic, noninfectious mental
and physical problems, the group that makes up the bulk of the cur-
rent category called “disabled”? Here, too, the germ theory had
its influence. Though somewhat slow to catch on, the theory pro-
foundly influenced thinking about disease and was often extended
beyond the bounds of empirical demonstration of its validity. By the
1890s, many physicians were relying primarily on the findings of
bacteriological examination, rather than symptoms and medical his-
tory, to diagnose tuberculosis, cholera, and diphtheria. The medical
profession began to apply the model of infectious disease every-
where, finding bacteriological causes for nonbacteriological dis-
eases, and medical research concentrated on the search for “magic
bullets” or specific antidotes to each disease-causing agent.'®

The metaphor of infectious disease shaped public thinking about
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the nature of all illness. Even if a specific microbe had not yet been
isolated for a disease, people assumed that such a microbe existed
and had only to be discovered. And the tremendous success of the
medical profession in reducing the morbidity from infectious dis-
eases created a belief in the ability of physicians to detect diseases
invisible to the average person. The sudden extension of voting
rights in England not only to people with infectious diseases (in
1883) but to people receiving any kind of medical care (in 1885) sug-
gests that the understanding of infectious disease led to a rapid ex-
tension of the presumption of lack of individual responsibility in
other medical conditions.

Infectious disease was one major model that influenced the con-
cept of disability. The recognition of industrial accidents as another
peculiar kind of disabling phenomenon also profoundly influenced
the growth of the disability category. Industrial accidents were usu-
ally the very first contingency to be insured in the creation of
national social insurance programs,'” and the reason for this early
recognition is also to be found in a new notion of causation that ab-
solved the worker of responsibility.

The introduction of workers’ compensation around the turn of
the century was preceded by vigorous discussions about the causes
of industrial accidents.!® The prevailing method for handling com-
pensation had been adversarial tests of employer liability, which re-
quired that the injured worker be able to pinpoint the cause of his
injury and demonstrate definitively that the employer had been
negligent. English common law, followed by American common
law, provided such a variety of defenses to the employer that proof
of negligence was extremely difficult. The general assumption of the
law was that the worker should bear the costs of his own accident
unless he could show that it was caused by the employer’s negli-
gence. He had to surmount a number of legal hurdles to prove neg-
ligence and shift the costs to the employer.' But with the growth of
large scale industry using a variety of hazardous machinery, injuries
increased dramatically, and the courts became more sympathetic to
the worker. Courts realized that large factories and corporate own-
ership made it increasingly difficult for workers to demonstrate that
their employers were personally at fault. Yet accidents were in-
controvertibly increasing, and the theory that they were due to
worker carelessness was less and less tenable. One by one, the tra-
ditional defenses for the employer were eliminated, and juries be-
gan granting major awards to workers. Once employers were faced



98 DISABILITY AS A CLINICAL CONCEPT

with large but unpredictable liability costs, the entire system seemed
to be “in crisis,” and it was at this point that proposals for reform
usually sprang into being.

In Germany, Britain, and the United States, the debate generally
followed the same broad outlines: should the problem of increased
worker injuries be dealt with through an extension of employer lia-
bility within the adversarial framework, or should the entire system
of liability be jettisoned in favor of an insurance system that would
compensate without regard to fault? The proponents of insurance
argued that no amount of tinkering with the legal or administrative
framework of liability law would help, since the whole legal struc-
ture was predicated on an outdated concept of causation: liability
law presumed that the causes of accidents could be traced to identi-
fiable individuals and their specific actions. Instead, the advocates
of insurance argued, industrial accidents were simply a natural con-
comitant of industrial development: “The extended use of tools, me-
chanical implements and appliances in all employments creates an
element of inherent hazard unknown to the simpler working condi-
tions of the past, unavoidable by human precaution. . . . [T]his
risk, inherent in the way the world does its work, is not likely to
decrease.”® Or, in the more detached economic language of the
1940s, industrial accidents were the “*human overhead’. . . which is
an inevitable part of the cost—to someone—of doing industrialized
business.” !

The ideological argument for insurance was that it would spread
the costs of industrialization (or, more precisely, the costs of indus-
trial accidents) equitably among all employers, and ultimately all
consumers, instead of letting the costs fall on a few unfortunate vic-
tims of circumstance.? If the causes of industrial accidents were
anonymous, then the costs, too, should be borne anonymously.

The reasons for acceptance of industrial accident insurance were
probably more economic than ideological. Insurance, with its peri-
odic payment of fixed premiums, made the cost of industrial injuries
more predictable for employers than the quixotic system of liability
suits. It substituted small regular payments by all employers for in-
frequent but enormous damage payments by a few. For employers,
then, insurance removed a great deal of the risk of doing busi-
ness that had been created by the liability system. For workers, it
substituted a greater likelihood (if not certainty) of small payments
to all injured workers for the small chance of successful litigation
and a large award to a very few injured workers. At least in the
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United States, the case for economic motivation has been made
convincingly.®

The motivation for industrial accident insurance may have been
economic, but the prior debate forced a public discussion about the
causes of the most visible source of inability to work. Whatever
shifting of the allocation of economic costs occurred in the transi-
tion to industrial accident insurance, there was also a cultural shift
in the attribution of moral responsibility. In the rhetoric of the
new programs, accidents could no longer be attributed to worker
carelessness, any more than they could be attributed to employer
negligence.

The movement towards insurance compensation thus had an
effect similar to that of germ theory in medicine: it reduced the im-
portance of individual behavior as a causal factor. Germ theory
worked to decrease individual responsibility by attributing disease
to specific, nonhuman, external agents; the industrial accident con-
troversy decreased individual responsibility by attributing job inju-
ries to the anonymous, collective forces of industrialization. But
both had the effect of enlarging the sphere of conditions under which
a person would not be held responsible for his inability to work.

Changes in the understanding of the causes of disease and injury
were one very significant reason why disability became an admin-
istrative concept in welfare policy, and why its association with
clinical medicine was so strong. The association was buttressed by
another major transformation in medicine: new diagnostic tech-
niques that offered a validation device superior to all previous eligi-
bility tests.

Disability and Validation

The problem of distinguishing those who cannot work from those
who will not work has plagued society for centuries. Alexis de
Tocqueville predicted that the English Poor Law Reform of 1834
would founder on precisely this dilemma, and no one has stated
more vividly the difficulty of setting a boundary between work
and need:

Nothing is so difficult to distinguish as the nuances which sepa-
rate unmerited misfortune from an adversity produced by vice.
How many miseries are simultaneously the result of both causes!
What profound knowledge must be presumed about the charac-
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ter of each man and of the circumstances in which he has lived,
what knowledge, what sharp discernment, what cold and inex-
orable reason! Where will you find the magistrate who will have
the time, the talent, the means of devoting himself to such an
examination? Who would dare to let a poor man die of hunger
because it’s his own fault that he is dying? Who will hear his cries
and reason about his vices? Even personal interest is restrained
when confronted by the sight of other men’s misery. Would the in-
terest of the public treasury really prove to be more successful?*

The first official necessity for making such a distinction came about
with the antivagrancy law of 1388, which required local officials to
distinguish between “those impotent to serve” and “those able to
serve or labor.” % Vagrants were asked to give their reasons for trav-
eling, and it is because there are official records of these reasons
that historians are able to glean some picture of vagrants in rural
England. As described in Chapter 2, only people with valid reasons
were allowed to beg, and even they were controlled through a sys-
tem of licensing or badging.

The testimony of acquaintances was the first primitive form of
validation device to determine eligibility for begging licenses. In
many cases, magistrates checked the stories very thoroughly in an
attempt to detect lying. Witnesses and former employers were con-
tacted, even those living at some distance.? Juan Luis Vives, in his
influential sixteenth-century treatise on poverty, offered a similar
method for checking up on the poor. They were to be registered,
and then investigated by parish officials. “It will be easy to learn
from the neighbors what sort of men they are, how they live and
what their habits are,” he wrote, but noted that “evidence about
one poor person should not be taken from another, for he would not
be free from jealousy.” ¥ .

The art of detecting the motivation of beggars from the testi-
mony of witnesses eventually grew into elaborate forms of social in-
quiry directed at the applicants for relief. A description of poor-
relief practice in Hamburg in the late eighteenth century shows to
what extent the inquiry had evolved:

Our overseers had printed interrogatories, which they were to
propose to each poor family. The answers were written upon the
white column of the page, and verified by a personal visitation,
and the evidence of their neighbors, and many queries were
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formed to discover the average earning of each member of the
family; but this was not a point made easily. Few answers were
sincere. . . . The state of health was determined by a visit from a
physician and a surgeon.®

In France, the Baron de Gerando published his Manuel du visiteur
du pauvre in 1820, setting forth the importance of the home visit in
the detection of cheating. His basic idea was that agencies of welfare
could not take the self-description of applicants at face value; in-
stead, applicants should be subjected to close scrutiny in their own
homes. Gerando wanted to substitute something like detached, sci-
entific inquiry for emotional response: “In order to distinguish be-
tween genuine poverty and artificial indigence, it is preferable to
probe into the life of the poor rather than being moved by the sight
of ragged clothing and open sores.”*

If social welfare agencies of the early nineteenth century con-
ceived of the poor as a kind of wild animal to be investigated through
direct observation in its natural habitat, the agencies of the late
nineteenth and early twentieth centuries took social investigation
one step further and introduced deliberately contrived experi-
ments, designed to create situations in which the deceiver would
“give himself away.” Three techniques illustrate this new mode.*
The first is the “circular approach to the family”: the investigator
gathers information from acquaintances and associates of the family
before actually confronting its members. Thus, he or she has in-
dependent sources of information to serve as a check on the truth
of the applicant’s story. The second is “separate and contradictory
questioning”: the investigator poses a series of questions and tries
to catch the applicant in inconsistencies; moreover, members of the
family are questioned separately so that they cannot coordinate
their stories on the spot, and the investigator can use the infor-
mation provided by one member to confront another. The third is
“practical verification of the family’s way of life”: the investigator
engages in a little friendly snooping around the house to examine
furniture, clothes, food, bedding, and other clues to the applicant’s
true assets. As the historian Jacques Donzelot so quaintly says, “It
was not considered inappropriate, either, to raise the lids of a few
cooking pots.” !

Another type of validating device is the revelatory sign: officials
construct a situation in which the applicant is required to perform,
and the person’s behavior reveals, according to some predeter-
mined rule, whether he or she is truly incapable of working or
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merely feigning inability. The “workhouse test” of the 1834 Poor
Law Reform was a form of revelatory sign. Under the principle of
least eligibility, conditions inside the workhouse were to be made
absolutely minimal and even abhorrent, and applicants would be
given the choice of receiving relief inside the workhouse or not at
all. The framers of the law had faith that when confronted with such
a decision, applicants would reveal the true state of their needs:

Into such a house none will enter voluntarily; work, confinement,
and discipline will deter the indolent and vicious; and nothing
but extreme necessity will induce any to accept the comfort
which must be obtained by the surrender of their free agency,
and the sacrifice of their accustomed habits and gratifications.
Thus the parish officer, being furnished an unerring test of the
necessity of applicants, is relieved from his painful and difficult
responsibility; while all have the gratification of knowing that
while the necessitous are abundantly relieved, the funds of charity
are not wasted upon idleness and fraud.*

When the Poor Law Board instituted its campaign to be more
stringent after 1871, it not only exhorted local officials to adhere
more strictly to the workhouse test but complained that the work-
house itself was an insufficient test. In parishes where outdoor relief
was allowed, a “labor test” was used instead. Applicants for relief
were made to “break stone and pick oakum,” and their willingness
to perform this back-breaking labor was to serve as evidence of their
true motivation. For this purpose, the parishes were told to create
stoneyards. And because the guardians even distrusted the labor
test, they instructed local overseers that the homes of these men
“should be visited by the relieving officer at least once a fortnight.”®

The workhouse and labor tests, coupled with home investiga-
tions, still did not succeed in curbing relief to the satisfaction of the
commissioners, so yet another revelatory device was tried. This was
a “test” workhouse strictly for the ablebodied poor, in which work
requirements and living conditions would be even harsher than in
the general workhouse. The accepted explanation for the failure of
the general workhouse to stem relief was that too often, because the
aged and sick were not segregated from the ablebodied, the neces-
sarily relaxed discipline actually made the workhouse attractive to
many paupers. To remedy this problem, test workhouses exclu-
sively for the ablebodied were established in London (the so-called
Poplar Union Workhouse) and other large cities; there they could be
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subjected to “such a system of labor, discipline, and restraint as shall
be sufficient to outweigh . . . the advantages” that the inmates
enjoyed.*

Revelatory signs as a validation device persist in twentieth-
century social policy in the form of status requirements for social
insurance. These specify that an applicant for social insurance bene-
fits must have a prior work record of a certain length of time, as evi-
denced by payment into the social security scheme. In part, these
requirements support the notion that social security benefits are
earned by the recipients and are a form of saving rather than a social
handout. But they are also a test of intent: the record of prior work
is taken as a sign of current willingness to work. Similarly, the re-
quirement typical of unemployment insurance programs, that bene-
ficiaries must register periodically with employment offices, is a rev-
elatory device. The willingness to seek employment is taken as
evidence of the willingness to work, and therefore evidence that the
applicant’s unemployment is beyond his control. William Beveridge
explicitly promoted the idea of labor exchanges as a substitute for
the workhouse test when he advocated unemployment insurance in
Britain at the turn of the century.®

One last type of validating device is the adversarial test. Claim-
ants are asked to prove the legitimacy of their need for aid by
providing evidence and, in a sense, engaging in a contest. As al-
ready noted, adversarial tests were the classic form of decision in
compensation for industrial accidents under systems of employer li-
ability, and were used when the question was one of causation,
rather than ability to work. One of the standard arguments against
workers’ compensation, or even a liberalization of liability laws, was
that workers were careless and not terribly concerned about inju-
ries, particularly if they knew that an injury could lead to compensa-
tion.* Because liability suits were lengthy and expensive, the pro-
cess itself was alleged to serve as a deterrent to frivolous suits on the
part of injured workers.

The growth of welfare programs based on the disability category
represents a substitution of clinical judgment for earlier forms of
validation. Medical criteria have by no means replaced other crite-
ria as eligibility tests for social welfare benefits, but the tremendous
growth in the relative importance of disability-based income trans-
fer programs reflects a concomitant growth in the importance of
clinical judgment as an administrative tool in the welfare state.

Why was clinical judgment so attractive, and why does it con-
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tinue to be? Why did it come to replace earlier forms of detection of
human motivation, most notably the social investigation so promi-
nent in the social-work/philanthropy institutions, the revelatory
tests of the workhouse and labor exchanges, and the adversarial tests
of industrial accident law? Clinical judgment was seen to have cer-
tain advantages over other validation devices. It was a new tech-
nology for accomplishing the same purpose, but without some of the
defects of earlier methods.

While the administration of social welfare was undergoing a
transformation in the methods of detecting genuine poverty, clinical
medicine was undergoing a development that was curiously parallel
and ultimately more successful. In both fields, there was a quest for
methods of examination that would be independent of the will of
the person being investigated. In medicine, this quest took the
form of technological development of instruments to give the physi-
cian information about the body and its processes without his hav-
ing to rely on the patient’s description of himself.*” Much of the de-
bate about diagnostic technique during this period centered on the
question of the relative merits of physical examination, on the one
hand, and traditional patient interviews and observation of external
signs on the other.

The first breakthrough in “objective” diagnosis was the stetho-
scope. Its inventor, the French physician René Laénnec, published
a treatise on diagnosis of chest diseases through auscultation (or
acoustic signals) in 1819, which started a long controversy over the
utility of his methods. Laénnec specifically promoted his new tech-
nique as freeing the physician from dependence on the patient,
whose information was likely to be distorted by “prejudice or igno-
rance.”* His followers extolled the stethoscope for similar reasons:
it enabled the physician to avoid the problems of a patient’s willful
simulation or concealment of disease, and exaggeration or mini-
mization of symptoms.* The advent of the stethoscope amounted to
a revolution in medical diagnosis and care:

The effects of the stethoscope on physicians were analogous
to the effects of printing on Western culture. . . . auscultation
helped to create the objective physician, who could move away
from involvement with the patient’s experiences and sensations,
to a more detached relation, less with the patient but more with
the sounds from within the body. Undistracted by the motives
and beliefs of the patient, the auscultator could make a diagnosis
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from sounds that he alone heard emanating from body organs,
sounds that he believed to be objective, bias-free representations
of the disease process.*

Here, in medicine, was exactly the sort of technique welfare ad-
ministrators were so desperately trying to achieve for their own
purposes.

During the rest of the nineteenth century, physicians developed
other new instruments and techniques for visualizing the interior of
the body and measuring physiological processes. The ophthalmo-
scope and the laryngoscope enabled them to look directly into the
body. The microscope permitted examination of body tissue, reveal-
ing structures and microorganisms previously invisible. And the
X-ray allowed physicians to look “right through the skin” into any
part of the body. Together, these instruments gave medicine a new
kind of vision, both literally and metaphorically. Even the stetho-
scope, whose name Laénnec composed of the Greek words for
“chest” and “I see,” was regularly described as an instrument for
“seeing” into the chest.* The medical historian Lester King also
emphasizes that percussion and auscultation were so important
because they “affected the physician’s capacity to observe.” The
stethoscope required special skill, which meant that only the physi-
cian could interpret the sounds. Henceforth, certain data about dis-
ease would be available to the physician but not to the patient.*

Each new instrument engendered its own controversy, and each
one met with some initial resistance that was eventually overcome.
And in each case, the proponents of the new technology empha-
sized its ability to free the physician from the information and judg-
ments of the patient and to diagnose the presence of disease even
before the patient manifested any symptoms or complaints. They
were also quick to advertise the usefulness of the new technologies
for disability certification. An article on legal medicine in 1862
touted the ophthalmoscope’s ability to reveal feigned nearsighted-
ness among would-be evaders of military service.® The inventor of
the spirometer, a device for measuring lung capacity, suggested that
doctors could use it to judge fitness for military and other public du-
ties.* Thus, medical judgment appeared as a new kind of vision, en-
abling human beings to look inside other human beings to deter-
mine what was “really there.” It seemed to be a more powerful kind
of investigative device that magnified and made visible things for-
merly invisible.
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This view of clinical judgment pervaded popular thinking as well
as the profession itself. The X-ray in particular caught the popular
imagination and stimulated a number of fads. Young couples had
their clasped hands photographed; people sent X-ray views of them-
selves as mementos; one woman even used X-rays to locate a ring
she had lost in some bread dough. But coupled with this somewhat
frivolous exploitation of the new magical powers of medicine was a
vague popular fear that X-rays would invade the privacy of both
body and home.* This image of the special vision of doctors is evi-
dent even in contemporary popular culture. In a recent popular
song, “Turning Japanese,” a skeptical lover sings, “T've got your pic-
ture . . . I want the doctor to take a picture so I can look at you from
inside as well.”4¢

There were other reasons why clinical judgment was so attractive
as an administrative device, though the image of its special vision
was undoubtedly the most important. Medical judgment was seen
as nonintrusive. By the time “lifting a few pot lids” came to be seen as
too much of an infringement on privacy, medicine was holding out
the promise of providing the same kind of in-depth, inside view,
without physically violating the homes of the poor. To ask an appli-
cant for social aid to submit to a medical examination did not seem
nearly so great an imposition as a home investigation. Hence, the
American Social Security Advisory Council could recommend in
1948 that “claims should be disallowed if the claimant refuses to
submit to a medical examination.*

An investigation conducted under the rubric of a medical exam-
ination also created a context of voluntarism and therapy for what
was essentially an eligibility test. The doctor-patient relationship is
normally a voluntary one, in which the patient seeks the advice of
the physician and submits to medical tests and physical examination
entirely by free choice (even though much of what physicians do to
patients might be seen as torture or assault in other legal contexts).
Moreover, patients generally agree to examination and tests with
the expectation that a diagnosis will lead to therapy, some form of
care to alleviate the symptoms that brought them to the physician in
the first place. By using medical examinations as the primary eligi-
bility determination device for a set of welfare programs, the state
could take advantage of these cultural associations. Although the ap-
plicant for social aid would actually be undergoing a mandatory
examination for the purpose of determining his motivation and abil-
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ity to work, the test had all the trappings of a voluntary, patient-
initiated, therapeutic encounter.

Finally, clinical judgment appeared as a politically neutral mecha-
nism. The growth of scientific medicine brought with it an image of
decisions based on pure, objective, unbiased expertise. To base eli-
gibility on clinical criteria gave the illusion of taking politics out of a
redistributive program. The conversion from a conflict model to an
administrative model was most evident in the field of industrial acci-
dents, where decision-making methods were changed from an ad-
versarial dispute over liability to a simple administrative decision: a
matter of locating a particular claimant within a “schedule” of inju-
ries, to which fixed monetary amounts were attached. Finding a
claimant’s position in a schedule was in turn simply a matter of ob-
servation, albeit the special observation of the clinical eye.

The clinical concept also de-politicized the redistributive issues
of social insurance for people whose disability was not connected
with an identifiable job-related injury. The central problem of such
a program was how to identify people with legitimate reasons for
their inability to work. The definition of eligibility was highly con-
troversial (and still is), but in the beginning, a reliance on medical
criteria as the preliminary screen at least thwarted much of the con-
flict that might have prevented disability insurance from emerging.

The appeal of apolitical medical judgment found its expression in
a peculiar literary genre of medical utopias, societies where clinical
and scientific decisions would substitute for controversial political
decisions. Ernest Tarboureich, a French physician who played a
leading role in establishing workers’ compensation in France, was so
enthralled with the administrative solution to the industrial acci-
dents conflict that he proposed an entire state that would be regu-
lated primarily by medical decisions. Children would be required to
undergo medical examination upon reaching maturity, and physi-
cians would control permission for marriage, reproduction, and sex-
ual union.*

The Clinical Concept of Impairment

The assessment of eligibility for American disability benefit pro-
grams is dominated by a concept called “impairment.” Virtually
every medical article or text on the subject of disability evaluation
begins with liturgical cant distinguishing between “impairment”
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and “disability.” The medical profession takes the position that im-
pairment is a purely medical phenomenon, while disability is a
medical-administrative-legal phenomenon. In this view, physicians
can attest to impairment, but they cannot certify or even identify
disability; that is the province of administrative agencies.*

The literature on disability evaluation provides innumerable
classifications and definitions of the phenomenon, but all are predi-
cated on a three-part distinction. First, there are some physio-
logical changes in the human body that are observable and objec-
tively measurable but may have nothing to do with the ability of a
person to work or perform other social roles.® Second, some of
these physiological changes also cause changes in the person’s abil-
ity to perform particular tasks or simply to function as an orga-
nism—for example, there may be a decrease in the range of motion
of a joint, in visual acuity, or in respiratory capacity as compared
with the functions of a “normal” or “standard” person—Dbut again,
not all of them are significantly related to working ability. Such
changes are called “impairments” or sometimes “function losses.”
Finally, there are some physiological changes that do indeed restrict
the ability of a person to work because they dovetail with the physi-
cal requirements of a job. These are called “disabilities.” This three-
part classification of physiological, functional, and work-related
phenomena probably does justice to most attempts to define dis-
ability.® The clinical concept of impairment, as used by the medical
profession, is an attempt to work at the second level.

All disability benefit programs rely to a greater or lesser extent
on the medical evaluation of impairment. In addition, they take into
consideration a variety of social, economic, and environmental fac-
tors such as age, education, job training and experience, availability
of different types of jobs, or the need to support dependents. Differ-
ent national programs for accident compensation or disability pen-
sions emphasize these nonmedical factors in varying degrees, but
the common denominator of all programs is the requirement that
inability to work—in any socioeconomic context—be caused by a
demonstrable medical condition. Thus, evaluation of impairment is
the critical element in public decision-making about access to dis-
ability benefits; medical impairment is the necessary condition for
eligibility.

How did this concept of impairment come into being and how
did it come to dominate disability evaluation in public programs? It
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is worth noting that there are other concepts of disability in use by
public agencies. Only the benefit-granting agencies rely primarily
on impairment for their definition of disability. In epidemiological
studies of disability conducted by government agencies, interviews
are generally used (rather than medical examination), and the classi-
fication of people as disabled is made on the basis of whether they
say they have limitations on their normal activities.® A second
type of disability definition is used by public rehabilitation agen-
cies. Here the focus is on the rehabilitation potential of applicants,
rather than their current earning capacity, the origins of their in-
ability to work, or the causes of their condition.® The emphasis
on potential earning capacity and “marketability” of applicants
came about largely because vocational rehabilitation agencies were
funded out of general revenues and constantly needed to justify
their actions in public budget-setting contexts; in order to show
profitability, these agencies would engage in cream-skimming, or
selecting out the clients who were easiest to rehabilitate. The use
of criteria other than clinical judgments is important, not because
they are any better or worse than clinical criteria but because their
use demonstrates that a medical conception of disability is not the
only possible conception, and that in fact public agencies do use
other definitions when the purpose of their programs is not pri-
marily distributive.

The transformation of the idea of “inability to work” into the
clinical concept of impairment is a fascinating intellectual story.
There are basically two approaches used in evaluating impairment,
corresponding to the two administrative approaches of granting
benefits for either partial or total disability. The first approach, used
in Workers Compensation and Veterans Administration pensions,
rests on the the creation of schedules or lists. These schedules
translate particular biological phenomena (such as amputations, or
laboratory findings) into levels of impairment expressed as percent-
ages. Early schedules used by commercial insurers and workmen’s
compensation programs were typically based on an image of ana-
tomical wholeness; impairment was conceived as a “missing part.”
The second approach is used primarily in the Social Security Dis-
ability Insurance and Supplemental Security Income programs,
both of which provide benefits only in cases of a “total incapacity to
engage in substantial gainful activity.” This approach also creates a
list, but this time a list of impairments deemed totally incapaci-
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tating; in addition, the SSA provides “guidelines” for the identifica-
tion of conditions which are not on the list (don’t “meet the listings”
in SSA parlance) but are “equivalent” (see Chapter 4).5

The earliest schedules for the assessment of disability presum-
ably came from commercial insurers and European mutual aid so-
cieties under old systems of employer liability. Public programs
adapted them, and there was a great deal of cross-national borrow-
ing in the design of both social insurance programs and specific
schedules. The state of California, for example, patterned its first
workmen’s compensation schedule after a Russian schedule of 1907.%

The intellectual foundations of the concept of impairment are to
be found in these industrial accident schedules. There are lists of
physical or medical conditions, with a percentage of loss attached to
each condition. Thus, the early schedules share two assumptions es-
sential to the impairment concept. First, they postulate a corre-
spondence between a concrete bodily condition and a more abstract
loss. Some purport to describe loss of “earning capacity,” others
focus on loss of “working capacity,” actual “economic loss,” or “loss
of function.” But they all presume a link between bodily condition
and some more abstract notion of performance. Second, the sched-
ules all assume that a person (or more properly, a person’s ability
to function) is a collection of arithmetically manipulable separate
entities. Human performance is divided into percentiles, so that
disability is conceived in terms of missing parts. Impairments be-
come entities to be subtracted from the presumed wholeness of the
individual.

A third element of the impairment concept, the idea that the
purely medical judgment of impairment is separable from the more
subjective and value-laden judgment of disability, crystallized in a
set of disability guides created by the American Medical Association
to assist physicians in their certifying role. Between 1958 and 1971,
the AMA’s Committee on Medical Rating of Physical Impairments
produced a series of thirteen “Guides to the Evaluation of Perma-
nent Impairment,” each one devoted to impairments of a particular
body system.¥

According to Henry Kessler, an influential member of the com-
mittee and author of a widely used disability evaluation system, the
main purpose of the guides was to standardize medical decision-
making on disability by grounding evaluation in measurable factors.
He thus hoped to bring more respect to the medical profession in an
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area where lawyers and judges, in particular, were cynical about the
reliability of doctors’ opinions.®

One can observe the [medical] damage as an objective physical
fact and often can classify and measure it. . . . Clearly so long as
the objective is strictly limited to accurate description of the dam-
age, the medical “factor” remains distinct from all else and can be
reduced to a scientific procedure of unquestionable validity.*

But beyond this quest for an objective science of disability eval-
uation, a latent function of the guides was to make disability eval-
uation accessible to the average practicing physician. The guides’
assessment of impairment is based entirely on information normally
collected during the course of diagnosis and treatment. According to
William Roemmich, the Chief Medical Consultant to the Social Se-
curity Administration from 1956 to 1974, program officials wanted to
develop an administrative concept of disability that would derive
from normal clinical practice: “It was hoped [early in the program]
also that the operation would not make heavy demands upon the
medical profession of the Nation [sic] and that decisions could be
made from the evidence which was adduced and recorded in the
process of medical care.”®

At the time of the advent of Social Security Disability Insurance,
the American Medical Association’s major concern was whether dis-
ability evaluations would be provided by practicing doctors or by
disability experts on the government payroll. Doctors, of course,
were adamantly opposed to the latter. The basis of the AMA’s con-
cern was a desire to protect the existing (distant) relationship be-
tween government and the profession by resisting any program that
would increase the number of physicians working directly for the
government. One major objection to a federal disability insurance
program was the lack of “assurance that the family physician of the
potential beneficiary will be permitted to have any voice in the de-
termination of disability”; instead, the proposed plan would give
the Social Security administrators broad discretion in selecting phy-
sicians, and they might “utilize physicians who are employees of the
government, such as salaried physicians of the Veterans’ Admin-
istration or of the United States Public Health Service.”® Thus, the
development of a clinical concept of impairment served an impor-
tant strategic purpose: it grounded the determination of disability in
the office-based practice of the typical physician (the bulk of the
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AMA constituency) instead of in a bureaucratic agency of staff physi-
cians who might develop criteria totally outside the realm of clinical
experience.

The interest of the AMA in creating a concept of disability based
on clinical practice did not derive from any direct economic motiva-
tion to make sure that practicing physicians got a “piece of the pie”;
no one foresaw that disability evaluation was going to be a terribly
large or lucrative aspect of medical practice. Indeed, disability
certification was not a task the profession wanted to assume. Most
physicians believed that medical science was not capable of assess-
ing disability, and that adoption of the certifying role would only
create enormous tensions between doctors and their patients. Thus,
when the American Academy of General Practice sent in its repre-
sentatives to testify against the proposal for disability-based cash
benefits (see Chapter 2), the essence of its argument was the folly of
a disability program at all, not the wisdom of assigning disability cer-
tification to general practitioners.®® Once the legislation for a dis-
ability program had passed, however, the American Medical Associ-
ation’s interest was to prevent the creation of a corps of government
physicians who might eventually come to rival independent prac-
titioners, and who in any case would be the entering wedge of
socialized medicine. The best way to accomplish this goal was to
create a method of disability evaluation relying on the existing sys-
tem of medical care.

In the end, the AMA Guides did not become the primary basis
for disability evaluation under Social Security; for that purpose, the
SSA’s own guidelines are determinative. The AMA Guides are used
more commonly by physicians evaluating clients for Workers Com-
pensation, veterans’ pensions, or liability suits, all of which make
use of the concept of partial disability implicit in the guides. (Social
Security Disability Insurance requires permanent and total disabil-
ity.) But the guides influenced other public schedules; for example,
the Social Security Administration’s techniques for measuring re-
stricted motion are based on the AMA’s Guide to the musculo-
skeletal system.® Moreover, they are important for their articula-
tion of one of the central premises of disability evaluation: the
separation of impairment as a medically determinable phenome-
non. And they are illustrative of how the medical profession, legal
profession, and disability bureaucracies think about disability.

The professional concept of impairment represents an effort to
define and quantify the elements of inability to work, while recog-
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nizing that working ability is a relative phenomenon. The profession
steadfastly maintains that “inability to work™ itself is not quantifi-
able, at least by doctors. What is quantifiable (and allegedly quan-
tified) in the AMA Guides is functional capacity. But since the agen-
cies that grant benefits on the basis of disability certification rely
primarily on medical certification, for all practical purposes the con-
cept of impairment stands as a proxy for disability or inability to
work. Despite its insistence on the conceptual distinction between
impairment and disability, the Committee on Medical Rating of
Physical Impairment admitted that “permanent impairment is, in
fact, the sole or real criterion of permanent disability far more often
than is readily acknowledged.”*

The AMA Guides are based on a pervading faith that a phenome-
non of functional impairment, totally independent of context, can
be precisely measured. This doctrine is so important in the disabil-
ity field that it is worth quoting the committee at length:

The Committee on Medical Rating of Physical Impairment be-
lieves that permanent impairment cannot vary because of the
circumstances of its occurrence or the geographic location of the
patient at the time. Furthermore, unlike disability, permanent
impairment can be measured with a reasonable degree of ac-
curacy and uniformity on the basis of impaired function as evi-
denced by loss of structural integrity, pathological findings, or
pain substantiated by clinical evidence.®

The guides enable physicians to translate clinical criteria into
percentage disability. The rationale given for the use of percentages
is that numerical values avoid some of the “difficulty in communi-
cation and variability in interpretation of such terms as ‘slight,”
‘marked,” and ‘moderate.””*® More likely, the committee was com-
pelled to use percentages if the guides were to be of use to the prac-
ticing physician, because the state Workers Compensation agencies
and the Veterans Administration were demanding information in
the form of percentage disability ratings. This basic requirement
that impairment (or whatever concept the committee chose) be ex-
pressed as a percentage of a whole had a profound impact on the
concept. The guides perform some ordinary arithmetic manipula-
tions and apply ordinary mathematical ideas to the concept of im-
pairment, but these ordinary ideas become absolutely bizarre in the
context of the underlying issue—the ability of a human being
to work.
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The guides begin with a concept of “the whole man” and assume
that medical conditions operate to reduce the whole by some per-
centage. Each type of disease within a given anatomical system is
then divided into classes of severity. The severity classes are really
just groupings by percentage, but for some curious reason, the
guides do not make use of the full continuous scale. For example,
the four severity classes for organic heart disease are subtitled
0-15% (class 1), 20—40% (class 2), 50—-70% (class 3), and 80—95%
(class 4). What happened to the percentages between these catego-
ries is a mystery.”” Even more curious is that when the committee
made the transformation from the 100 percent scale to the catego-
ries, the same categories were not used for every type of disease.
For vascular diseases affecting the extremities, the categories are
0% (class 1), 5—25% (class 2), 25—50% (class 3), 50—-75% (class 4) and
75-90% (class 5). The specifics of the categories are not important
here, but the inconsistent translation between integers and classes
is revealing. Clinical criteria may be able to group people reason-
ably well into broad categories, but the committee was straining to
meet the administrative demands for a more precise integer scale.

The guides then proceed to list important clinical signs for each
of the major diseases of a system and to express each sign on a quan-
titative scale. Where an integer scale is already in use (as in tem-
perature, pulse rate, blood pressure), the signs can be expressed as
such. For other clinical signs, the guides resort to the same im-
precise language previously decried by the authors—“intermit-
tent,” “average,” “of moderate degree,” “marked,” “persistent.”

If a physician wants to assign a patient to a severity class, he must
first perform an examination to elicit the clinical signs, history, and
symptoms used in the guide. For any given disease, the physician
will always look at the same set of clinical variables—for example,
the ability to walk and climb stairs, the ability to engage in pro-
longed exertion, blood pressure, or urine tests. Then the Guide
gives rules for classifying a patient on the basis of these findings,
by specifying either a threshold value for a particular variable or a
minimum number of clinical characteristics that must be present. In
vascular disease, for example, one of the necessary characteristics
for impairment is “intermittent claudication (lameness) on walking.”
The criterion is made increasingly stringent for the different sever-
ity classes by adding a distance: walking 100 yards (class 2), 25—100
yards (class 3), less than 25 yards (class 4). For hypertensive vascular
diseases, impairment requires a diastolic blood pressure of at least
100 mm. plus various “quorums” of other clinical findings—none
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for class 1, any one of several for class 2, any two of several for classes
3 and 4.

The mathematical precision necessary to derive percentages is
thus gained by using measurable physical properties (temperature,
blood pressure, distance) and then defining those properties as en-
tities that can be added together. What results, however, is not a
continuous scale but a categorical scale with four, sometimes five,
groups. The guides provide illustrative examples of real clinical
cases, but their classification is not always self-evident. A hypo-
thetical man who has a history of rheumatic fever and the presence
of a heart murmur but is otherwise “asymptomatic and leads a nor-
mal life without limitation of activity” is classified as 5% impaired.®

Those are the basic rules. Use threshold values of clinical signs
and minimum quorum values of signs in combination to locate an
individual within broad severity classes. Pick a percentage to the
nearest 5% within that class. (At this point the classification is a
judgment call, but because of the way the classes are defined, the
physician cannot err by more than 20 percentage points.) A few sup-
plementary rules liven up the game a bit. A person automatically
gets additional points for an amputation due to peripheral vascular
disease, for example. These bonus points, listed in a separate table,
range from one additional percentage point (for amputation of
the little finger at the distal joint) to 70 percent (for a forequarter
amputation).®

Finally, taking all possibilities into account, the guides provide a
rule for combining multiple impairments. The principle is that
“each impairment acts not on the whole [person] but on the portion
which remains after the preceding impairment has acted.” ™ Impair-
ments are assumed to be independent and cumulative, though not
strictly additive. “The source and the chronology of the impairment
values are immaterial.” Thus, if a person who is already 50 percent
impaired sustains a second injury which normally produces a 20 per-
cent impairment, the two combined will yield a total of 60 percent,
not 70 percent, impairment—according to the formula for combin-
ing two impairments, a and b:

a + b(100 — a)
100

This same method is also used to combine different types of function
loss in the same limb, such as motion, strength and coordination of
a hand.

In sum, the guides begin with constructs from clinical practice
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that have real validity as measurements—temperature, blood pres-
sure, blood chemistry analyses, electrocardiogram readings, and so
forth—but combine these measurements in ways that make no
sense (like adding apples and oranges) in order to yield identifiable
categories. The physician performs arithmetic operations on clinical
measurements to yield some numbers, but these numbers do not
measure anything real.

The evaluation of impairment is thus full of errors of reification
and false precision. It assumes a direct correspondence between
physiological processes and functional abilities. It conceives of func-
tional ability as a single but composite entity that can be measured
on an integer scale. Finally, it assumes an equivalence between dif-
ferent anatomical or physiological systems, so that, for example, a
loss of either 20 percent of normal respiratory capacity or 20 percent
of normal musculoskeletal function yields a 20 percent impairment.

It would be grossly unfair to suggest that medical professionals
are oblivious to these errors or totally comfortable with the systems
of evaluation they have invented. The professional literature is re-
plete with disclaimers about the complexity of the phenomenon of
disability and the importance of the interplay of social, economic,
psychological, environmental, and medical factors. Even so staunch
a defender of the idea of objective measurement of impairment as
Henry Kessler says that his practical experience has taught him
“there is no great correlation between physical injury and ability to
earn a living.”™ He concludes his text on disability evaluation with
an assertion that schedules are “pure fiction™:

To summarize, it is important to understand that the entire pen-
sion scheme and disability rating scheme are pure fiction if we
feel that the rating table expresses in a scientific way the eco-
nomic, or psychological or physical effects of these injuries. At
best they can only be arbitrary agreements, expressing not physi-
cal effects but reflecting the cultural forces or pressures of the
nation at large. These arbitrary schedules have a definite and in-
dispensable place, but they must be recognized for what they
are, and equity lies in their consistency since it applies to all the
people.™

But notwithstanding the disclaimers, the quest for an objective
method of medical evaluation of disability has a long history and
continues into the present.” The new science of “ergonomics,”—
which attempts to measure human work capacity and the require-



DISABILITY AS A CLINICAL CONCEPT 117

ments of jobs, using objective techniques—is also being put to the
service of disability programs.

The concept of impairment is certainly an imperfect rendition
of the phenomenon of the inability to work. And while the classifica-
tion method presented above appears somewhat foolish in many re-
spects, we would do well to remember that the problem of translat-
ing complex human experiences into administratively manageable
categories is not unique to the evaluation of disability. Virtually
every private and public agency must make judgments about select-
ing clients (or patients, residents, suspects, prisoners) and about
providing appropriate treatment. In doing so, these agencies must
translate a complex conception of need for services into a set of op-
erational rules.” The problem of surrogate measures is pervasive.

The intellectual problem for the scholar of social policy, there-
fore, is not simply to ferret out the existence of surrogate measures
but to understand how such measures distort social reality and why
particular distortions come about. Granting that there are always
multiple understandings of a particular social phenomenon such as
disability, and that there can never be a perfect correspondence be-
tween a measure and the underlying phenomenon it is trying to
capture, one can try to examine how particular constructs and mea-
sures systematically exclude certain understandings and include
others, how they serve the political interests of some groups at the
expense of others, and how they work to produce particular types of
policy results.

The clinical concept of impairment certainly served the interests
of the organized medical profession, albeit not without certain costs.
If the profession was able to use its concept of impairment to cap-
ture disability evaluation for its members and to resist the develop-
ment of public employment of physicians, it was also stuck with all
the problems of mixing a certification role with its traditional thera-
peutic role. And if society at large benefited from the development
of a workable redistributive method, it, too, was stuck with a con-
cept full of problems.



4

Mechanisms for Restricting
Access to the Disability
Category

The purpose of the disability category is to keep everyone in the
work-based distributive system except for the very neediest people,
those who have legitimate reason for receiving social aid. Like any
mechanical device, it had to be deliberately designed to accomplish
its purpose. This chapter examines the restrictive elements of that
design. The example of American Social Security Disability Insur-
ance is used throughout this chapter and the next, largely because it
makes sense to study the mechanism of boundary control at close
range. This program is ideal for a case study because it has always
placed so much emphasis on the role of clinical judgment in deter-
mining disability. At the same time, the experience of this program
is not irrelevant to the analysis of others in which clinical criteria
play a less prominent role, since even for those programs where re-
duced earning capacity is the chief criterion, a medical condition is
always the sine qua non for disability certification.

The most important element of the disability category as a re-
strictive mechanism is, of course, the reliance on a formal definition
of disability based on clinical criteria—the “medically determinable
by objective tests” requirement in the Social Security program. If
the motivation behind the development of the clinical concept of
impairment by the AMA was to keep disability evaluation within
the purview of private medical practice, the motivation from the
point of view of the Social Security executives was to find a defini-
tion of disability that would be immune to influence by applicants.
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As we have seen, legislators and then program executives looked to
clinical medicine to provide such a definition.

The SSA made a second important decision by creating a pre-
sumption of disability for those physical conditions generally recog-
nized as causing total inability to function. The idea behind this pre-
sumption is that certain conditions are so incapacitating that an
individual examination is not necessary to determine whether a per-
son is impaired. Instead, the SSA would draw up a “Listing of Medi-
cal Impairments” based on these conditions, and any person who
produced medical evidence of a condition on the list would auto-
matically qualify for benefits.

Thus, a formal definition of medical impairments had to be cre-
ated by the program. Disability insurance was run by the Division
of Disability Operations, under the Bureau of Old Age and Sur-
vivors Insurance (BOASI). Within the division, two groups worked
on the listings: the Medical Consultant Staff, physicians employed
by the division who were responsible for reviewing cases as they
came up from the states and for drafting medical criteria to resolve
the ambiguities in actual cases; and the Medical Advisory Commit-
tee, appointed by BOASI in 1955 to provide guidance on the devel-
opment of medical standards. The committee was composed of fif-
teen physicians, representing both general practice and specialties
as well as preventive medicine and vocational rehabilitation; this
group acted as a sounding board for the Medical Consultant Staff.!
The Medical Consultant Staff, with the advice of the Medical Ad-
visory Committee, drafted the standards for disability determina-
tion, variously referred to as “standards,” “guides,” or “medical
listings,” and then circulated these drafts to subcommittees with
specialty expertise.

Early in the program, the expectation was that most awards for
disability would be made on the basis of the listings. There was,
however, provision for people who did not “meet the listings” (have
exactly the conditions described) but who “equaled the listings”
(had conditions with equally incapacitating results). The Medical
Advisory Committee suggested that certain nonmedical factors
would also need to be considered in some cases: age, education,
training, experience and other individual factors.?

The basic principle followed by the Medical Consultant Staff was
to separate clinical data into parts that could and could not be ma-
nipulated by the patient, and to ensure that the definition of impair-
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ment was not based entirely on the manipulable elements. Since
the nineteenth century, the medical profession had made a distinc-
tion between “signs” and “symptoms.” Symptoms were sensations
or observations of disease perceptible only to the patient; signs
were sensations and observations perceptible to the physician.® The
Medical Advisory Committee therefore was guided by the principle
that every impairment in the listings be recognized primarily by
clinical signs rather than by symptoms.

William Roemmich, Chief Medical Director of the Bureau of
Disability Insurance for fifteen years, later explained that this dis-
tinction was one reason why he had confidence that the listings
could in fact “do a fairly accurate job in separating the able from the
disabled by reason of impairment™:

Of the three types of medical data, symptoms, signs, and labora-
tory findings, only symptoms can be moulded by the applicant to
his advantage. For that reason, symptoms alone cannot by them-
selves describe an impairment that meets the medical standards.
Sets of medical data always include signs or laboratory findings.
The latter cannot be fashioned by the applicant, the examining
physician, nor the decision-maker.*

In 1961, the Social Security Administration published regula-
tions that further elaborated the concept of “medically determin-
able impairment.” They, too, sought to distinguish between subjec-
tive reports of claimants and objective findings of physicians:

There should be evidence that medically ascertainable anatomi-
cal, physiological, biochemical or psychological aberrations exist.
Allegations of inability to work as a result of impairment such
as dyspnea [shortness of breath], pain, lack of musculoskeletal
function, decreased vision or hearing, decreased memory, etc.,
should be shown to result from structural physiological or psy-
chological changes which can be identified by the use of clinical
and laboratory diagnostic techniques. An alleged impairment is
medically determinable only if it can be verified by the use of
clinical and laboratory techniques.®

At the same time that the program rested on a faith in the ability
of stringent clinical standards to maintain a tight boundary around
the disability program, its executives betrayed a profound distrust of
physicians. They realized that the interests of applicants and those
of the program were in some sense in conflict, with physicians cast
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in the role of mediator. Applicants wanted to receive money from
the program; administrators wanted to conserve money, both to
make sure the program served the most needy applicants and to
protect the public treasury. Physicians had the power to determine
whether a person would receive money simply by indicating whether
the person was “clinically impaired.”

For all the expression of confidence in the ability of clinical crite-
ria to distinguish between genuine medical incapacity and malinger-
ing (or other nonmedical reasons for unemployment), the Social Se-
curity Administration was unwilling to publish its medical listings
for many years, precisely because it feared that both patients and
their physicians could use the listings to advantage. In a revealing
comment, the Commissioner of Social Security, Robert Ball, gave as
one reason for not publishing the listings that “it would not be de-
sirable for examining physicians throughout the country to have
available to them exactly what it is that makes it possible for a per-
son to qualify.”® The SSA feared that if the specific criteria were
available, applicants might fabricate the requisite symptoms, and
physicians might report whatever was necessary to make the patient
eligible for benefits. SSA policy on disability determination was
published only in an internal manual (the Disability Insurance State
Manual) not available to the public or even to physicians and attor-
neys representing claimants.

Under pressure from both Congress and practicing attorneys,
the SSA finally did publish its regulations on disability determina-
tion in 1961,” but omitted any specific numerical values of clinical
tests or performance (such as the percentage of limitation in joint
motion), even though such quantitative criteria were given in the
manual.® Quantitative criteria were not published until 1980, when
the SSA issued updated listings for the first time since 1968.

Thus, to ensure stringency in eligibility, the program used two
methods whose assumptions were absolutely contradictory. The
first was to define disability in terms of objective clinical findings so
that neither patients nor physicians could manipulate them. The
second was to keep the criteria secret, just in case patients and their
physicians could manipulate them.

A third restrictive mechanism was the institution of “consultative
examinations.” In theory, the program uses these second opinions
simply to supplement the medical evidence given by the claimant’s
own physician, so that the eligibility decision will be better in-
formed. Social Security regulations state that consultative exams
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will be required under three different conditions: when the medical
evidence from the treating physician is insufficient; when the evi-
dence required is too technical or specialized to be provided by the
treating physician; or when there are conflicts or differences in opin-
ion in the medical evidence submitted by the claimant.® Consul-
tative exams are usually purchased from physicians by the state
agencies. Since the federal and state agencies have very limited in-
house medical capabilities (that was part of the original bargain—no
new corps of government physicians), the exams are performed by
physicians in private practice who serve the disability program on a
contract basis.*

There is little consensus in state agencies about what constitutes
“adequate documentation” of a claim and, therefore, about when
consultative exams are necessary. Instead, they seem to be used as
an administrative control device, another means of making the pro-
gram restrictive. Program officials believe that they help keep costs
down, and it is clear that the agencies use them to that end. In
1979, the General Accounting Office, in one of its many supervisory
reports on the program, noted that consultative exams are “cost
beneficial,” since “the denial rate goes up as the consultative exam-
ination rate goes up.” To make the point even more convincing, the
report contrasted the cost of a consultative exam ($107) with the cost
of an average disability pension ($29,000), implying that the pro-
gram could save a lot of money with each exam.'? In 1981 hearings,
the Associate Commissioner for Operational Policy and Procedures
testified that “the incidence of denials increases the more you get
consultative examinations,” but the evidence for his assertion was
hardly convincing.®

Consultative examinations have gone in and out of fashion as the
program has evolved. During the decade of the 1960s, they were
purchased in roughly one-third of all cases. In the period from 1971
to 1975, the SSA tried to minimize their use to save time and money
in processing claims, and to save scarce medical consultants for the
really difficult cases. In those years, consultative exams used in
initial claims declined to about one-quarter or one-fifth of all cases,
but since then, their use has increased steadily—from a rate of
19.7 percent of all cases in 1975 to 34.6 percent in 1980.%

In the quest for more consultative exams, most states have made
arrangements with “volume sources” or “volume providers”—phy-
sicians or institutions who agree to dedicate a portion of their prac-
tice to providing disability evaluation services for the Social Se-
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curity program. State administrators give several reasons for the
trend toward specialized volume providers. One is that the state de-
termination agencies were overburdened with claims after the in-
troduction of black lung benefits in 1969 and Supplemental Security
Income in 1972. Compounding the problem of increased workload
was an inability to attract physicians to the consultative role because
of its low fees, lack of reimbursement for missed appointments, and
agency requirements that the physician be able to provide extensive
written reports in a fairly short time.'

The demands for rapid availability of appointments and rapid
processing of reports were in turn a product of federal “processing
time targets” imposed by the SSA on state agencies at the urging of
the General Accounting Office (GAO)—all part of the general cam-
paign to solve the disability problem through administrative re-
form. The GAO’s campaign began in earnest in 1976, when it pub-
lished a study showing inconsistency in disability determination
among the states. It circulated descriptions of some two hundred
cases to ten state agencies and asked them to adjudicate the claims.
The study found that there was complete agreement among the
agencies in only 22 percent of the cases. This result was widely pub-
licized and then used to justify further evaluation of the state deter-
mination processes."”

This and several later GAO reports urged the Social Security Ad-
ministration to establish claims-processing standards, including
“processing time goals,” and to provide better supervision of state
agencies.'® The SSA did establish national accuracy and processing
time standards in March 1977, and then required the state agencies
to produce “action plans” describing how they would meet these
goals. But the GAO was still unsatisfied, because, it said, the goals
were arbitrarily set, the states were given little guidance in achiev-
ing the goals, and states were encouraged to meet statistical targets
rather than the substantive aims of the program.*

The advent of volume providers brought its own problems, how-
ever. There were reports of abuses, such as billing for services not
performed, misrepresentation of services, perfunctory examina-
tions of applicants, and inadequate written reports. In one widely
publicized case, seven claimants won a suit in which they main-
tained that the services of a volume provider used to deny their
claims were fraudulent. The SSA temporarily suspended the use of
that provider while it investigated the charges. Although the SSA
found no evidence of fraudulent practices and reinstated the medi-
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cal group, it did issue new standards for consultative exams and
guidelines for state agency monitoring of volume providers.

This rather long story about consultative exams illustrates the
failure of medical determination as a restrictive mechanism and the
consequent need for repeated buttressing: first a set of strict medi-
cal criteria was established; then it was kept secret. Even so, dis-
ability awards increased “too much,” so consultative exams were
brought into play. When there were not enough physicians to pro-
vide enough consultative exams, arrangements were made for “vol-
ume providers.” Then volume providers were thought to be abusing
the system, so new criteria for consultative examinations were estab-
lished. Tennessee, the state where the “scandal” described above
took place, even set up its own standards to supplement the national
standards. Its requirements have a certain Alice-in-Wonderland
quality:

1. There must be a minimum of 15 minutes spent examining each
patient.

2. The physician’s office should look like a physician’s office.

3. Equipment used in the course of the examination must be accu-
rately calibrated and clean and make a positive influence on the
patient.

4. The report must accurately reflect what occurred during the
examination.?

Clinical definition and clinical methods of determination were
the primary mechanisms built into the program to restrict access
to income through the social insurance disability program. Other
mechanisms are also of interest, not because they contributed to the
formation of the clinical concept but rather because they demon-
strate both the intent for a very restrictive program and the under-
standing of policymakers that clinical criteria by themselves could
not be restrictive enough.

The first of these other mechanisms was the insurance status re-
quirement. The very first recommendation of the Advisory Council
of 1948, when it initially advised the development of a disability
program, was that a person “should be required to meet strict tests
of recent and substantial attachment to the labor market” in order to
be eligible for benefits.? The council recommended a minimum of
forty quarters of coverage; one quarter of coverage for every two cal-
endar quarters after age twenty-one; and two quarters of coverage
within the four quarters preceding the onset of disability. The jar-
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gon of “quarters of coverage” obscures the fact these criteria are es-
sentially work requirements. Translated, they mean that a person
had to have worked for at least ten years, for at least half of his or her
adult life, and for at last half a year in the year preceding the dis-
ability. When the 1954 disability freeze was passed, the require-
ments were only slightly changed: a person needed twenty out of
forty quarters, six of which must be in the thirteen quarters ending
with the onset of disability—that is, recent. (The six-out-of-thirteen
requirement was repealed in the 1958 amendments.)

Another restrictive requirement is that an applicant for disability
benefits must be willing to accept rehabilitation and/or treatment of
his disabling condition. Mandatory rehabilitation was also one of the
recommendations of the 1948 Advisory Council.* Similarly, a Ways
and Means Committee report on the 1954 amendments said that
one reason for locating disability determination at the state level
was to encourage “rehabilitation contacts by disabled persons.”*
Willingness to accept rehabilitation or treatment is the modern ana-
logue of the workhouse test; it is intended to reveal the applicant’s
true motivations.

Rehabilitation was a concept that appealed to everyone, and
united conservatives and liberals on the disability insurance issue.?®
Like most such concepts, it was ambiguous enough to mean differ-
ent things to different people. To the liberals, it meant that the work
of vocational rehabilitation agencies would be expanded and more
people would have a chance at a productive life. But to the conser-
vatives, it meant a safeguard against abuse of the system. During
the 1956 debates on the introduction of cash benefits for disability,
one of the sponsors of the legislation, Senator Walter George, ex-
plained that beneficiaries would be required to accept rehabilitation
services from state agencies. “Could the requirement be made any
stronger?” he asked rhetorically.?

All of these requirements were clearly intended as obstacles to
entry into the program. Senator George tried to win opponents over
by portraying the eligibility criteria as seven separate requirements:
1) the test of work history and contributions to Social Security;
2) the “unable to engage in substantial gainful activity” test; 3) the
“medically determinable impairment” test; 4) the 6 month waiting
period; 5) the “age 50 or over” requirement; 6) the “proof of exis-
tence” test, wherein the applicant must furnish proof of his or her
impairment; and 7) the willingness to accept rehabilitation test.
Senator Albert Gore added that these requirements would ensure
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that the type of person who received benefits would be “not an itin-
erant worker, not a spasmodic job holder, but a man or woman who
had demonstrated by his or her longevity of service, a reliable and
sustained employment in industrial life.”?

Social Security regulations also stipulate that a beneficiary must
follow treatment prescribed by his physician; if he fails to comply,
he will not be found disabled, or will have his benefits cut off.%
Even the medical listings include certain requirments for treatment
as part of the very definition of “total and permanent disability.”
The listings contain many phrases that define a medical condition in
terms of failed treatment: “despite prescribed therapy”; “in spite of
prescribed treatment”; “despite treatment for at least 3 months”;
“under continuing surgical management”; “after definitive surgery”;
“not controlled by surgical or medical treatment”; “not healed fol-
lowing at least 3 months of prescribed medical or surgical therapy™;
“inoperable or beyond control by other modes of therapy” (applies
to cancer). A person has the right to refuse treatment only under
certain conditions—among them, when the treatment conflicts
with one’s religious beliefs, when it involves a significant amputa-
tion, and when it is very risky. Both the disability insurance and
supplemental income programs recognize alcoholism and drug ad-
diction as disabling conditions, but SSI requires “whole-hearted
participation in a treatment program.”® (Imagine enforcing that
requirement!)

In addition to agreeing to submit to medical treatment and re-
habilitation, the recipient of disability benefits must agree to a re-
examination under some circumstances. Certain conditions defined
in the listings (kidney transplant, for example) specify that a person
is to be reexamined at some set time interval. But the SSA has the
right to call in any beneficiary for reinvestigation.* Reexamination,
like the other safeguards, was already contemplated by the 1948 Ad-
visory Council, and the requirement dates from that time. The re-
cipient also has a legal obligation to inform the Social Security Ad-
ministration if his condition improves, if he returns to work or
increases the amount of his work, or if he increases the amount of
his earnings.

Finally, the program as it was initially designed made use of all
the standard methods of insurance programs to discourage abuse:
waiting periods, income offsets, and low benefit levels. A waiting
period of six months between the beginning of the disability and the
time a person could claim benefits was contemplated in the 1950
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proposals and ultimately written into both the freeze legislation
(1954) and the cash benefits amendments (1956). Offset provisions
stipulated that benefits would be adjusted to take account of any in-
come from Workers Compensation, but this requirement was re-
pealed in the 1958 amendments. In theory, the benefits of disability
insurance are always less than a person could make by working; they
are calculated at a “replacement rate” or percentage of prior earn-
ings, and that ratio is supposed to be less than one. In practice,
however, the replacement rate may be greater than one for a partic-
ular worker because of the nontaxability of disability benefits, spe-
cial allowances for dependents, and cost of living increases pegged
to general economic indicators (rather than to what workers in the
claimant’s particular occupation actually received).

Problems with Clinical Criteria as a Restrictive
Mechanism

Like that of the AMA Guides, the Social Security Administra-
tion’s process of defining and determining disability rests on a dis-
tinction between disability and impairment. The Medical Advisory
Committee (as well as the entire SSA) takes the position that only
physicians can judge impairment, but that a finding of impairment
does not necessarily mean that the person is disabled. Only a state
disability determination unit or an administrative hearing officer
can render a valid judgment on disability. The Medical Advisory
Committee also believes that judgments of impairment can be done
accurately and fairly, with a high degree of consistency,” and that a
system of eligibility determination based on impairment assessment
can separate people who are capable of working from those who are
not. The extent to which actual determinations fail to meet stan-
dards of accuracy and consistency constitutes a problem of imple-
mentation, not problems in the concept of impairment itself. Hence,
the SSA responds to criticisms of its determination process, such as
those of the General Accounting Office, by providing more training,
more guidelines, and more supervision.

But there are important reasons why a concept of disability based
on clinical criteria is bound to fail—why it cannot be perfectly ob-
jective and why, therefore, as a determination mechanism, it is
highly flexible and inevitably subject to manipulation. Moreover,
these problems with clinical criteria are not unique to Social Se-
curity; they plague all of the many redistributive programs that use
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certified disability, based on a notion of clinical impairment, as their
eligibility criterion.

First, clinical tests can provide a measure of some phenomenon,
but no single test can tell whether a person is “impaired” (whatever
that means) or “disabled” or still able to work. Someone has to de-
cide what level of any measurement is indicative of inability to func-
tion and how the information from different tests ought to be com-
bined. Should disability be presumed when someone meets any two
of a set of criteria, or any three?

Although the listings were allegedly based on strictly physio-
logical criteria, they were formed by a process of consensus that was
no more objective than the informal molding of a group opinion.
A memorandum of the BOASI in 1955 described the proposed stan-
dards as a listing that would include “a description of medical condi-
tions concerning which doctors will in general agree that an individ-
ual so impaired and not engaged in substantial gainful activity”
ought to be considered disabled under the law.* Roemmich’s de-
scription of the formation of the standards also portrays an exercise
in formalizing the informal opinions of a group. In his 1976 testi-
mony, he said:

The medical standards were created by analyzing the collective
experience of hundreds of physicians. These physicians had be-
hind them a vast medical literature not only describing the many
impairments but the physical and mental restrictions produced
by such impairments. . . . The medical staff in the central agency
assembled these collective physician judgments into sets of symp-
toms, signs, and laboratory findings. . . . These sets of symptoms,
signs, and laboratory findings represented what in the collective
judgment of several hundred physicians in all geographic areas
believed to represent the critical medical data separating appli-
cants who retained ability to meet job demands from those who

had lost such ability [sic].*

Nowadays, social psychologists have systematic techniques for
collecting and merging the opinions of experts into one single opin-
ion or prediction.® But no matter how primitive or how sophisti-
cated such techniques are, the resulting judgments are still only the
product of personal opinion. Like the AMA Guides, which artfully
produced estimates of impairment by applying arithmetic opera-
tions to clinical data, the listings for Social Security Disability Insur-
ance are at bottom the collected medical opinion on the relationship
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between clinical signs and ability to function. Ultimately, the ques-
tion of which groups of people should be included in a disability
benefit program is a political judgment, and the decision to set cri-
teria in a certain fashion is a choice among competing alternatives,
not something dictated by the clinical measurements themselves.
And the manipulation of criteria by physicians, lawyers, and officials
to include or exclude whole classes of individuals is far more potent
than any strategic behavior on the part of individual applicants.

A second reason why clinical criteria cannot protect eligibility de-
cisions from manipulation is that the diagnostic decisions on which
judgments of impairment rest are themselves subject to an enor-
mous degree of uncertainty. The evaluation of impairment rests on
physicians’ observations and interpretations of basic clinical find-
ings: the medical history (elicited by interviewing the patient); aus-
cultation (listening to chest sounds through a stethoscope); blood
pressure, pulse, and temperature measurements; electrocardio-
grams; X-rays; and laboratory tests (especially urinalyses, blood cell
counts, and blood chemistry analyses). These building blocks of
clinical practice are as much art as science, and numerous studies
have demonstrated significant variations among physicians and lab-
oratory technicians in interpreting them.

The problem of human error in medicine has troubled physicians
since at least the early twentieth century.*® No sooner had the ad-
vent of diagnostic “machines” (the stethoscope, microscope, and
X-ray) promised a new accuracy than physicians began to recognize,
or re-emphasize, the important contribution of human observation
even to machine-aided diagnosis. Studies of diagnostic error, con-
ducted in virtually every field, almost always found high rates of dis-
agreement among physicians and laboratory technicians.

Moreover, studies of laboratories themselves showed alarming
discrepancies in test results, even for serious communicable dis-
eases where identification of a specific pathogen is the diagnostic
criterion. These investigations were not the work of renegade phy-
sicians or people hostile to the use of diagnostic technology. The
Boston Public Health Department conducted a major study of labo-
ratories in 1919, and found wide disparities in the analysis of identi-
cal samples.”” U.S. Public Health Service studies in the late 1930s
concluded that “many laboratories have not met the minimum stan-
dard of efficiency of serologic test performance.”® Similar surveys
continued into the 1960s, usually with similar findings. In short,
both the medical profession and Congress had ample evidence that
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the “laboratory tests” proposed as objective criteria in disability de-
termination were subject to significant degrees of human error.

Problems in the reading of X-rays were also documented, begin-
ning in the 1920s. A major study in 1947 found that doctors “differed
with the film interpretation of their colleagues about a third of the
time, and upon a second review of films even with themselves about
a fifth of the time.” Several studies of other diagnostic techniques
were available before the passage of the disability freeze in 1954;
they reached similarly negative conclusions about accuracy and con-
sistency in judging the need for a tonsillectomy (1930), accuracy in
history taking (1951), and the diagnosis of emphysema (1952).*

As the Social Security bureaucracy dug in its heels and com-
mitted itself to the use of impairment as its eligibility criterion,
the medical literature continued to document the unreliability of
clinical judgment. A 1958 study of the ability of general physicians
(not cardiologists) to read electrocardiograms found that ten physi-
cians could agree unanimously on only about one-third of one hun-
dred tracings.” These results are telling, since the premise of dis-
ability evaluation in both the AMA Guides and the Social Security
Listing of Medical Impairments is that assessment can be done by
the average practicing physician in the course of everyday treatment
of patients. Studies of diagnostic consistency among physicians con-
tinued to produce results in the same vein, showing disagreement
in anywhere from a tenth to a third of all cases. A comprehensive
review of studies up to 1975 concluded that physicians “almost al-
ways disagreed at least once in ten cases, and often disagreed more
than once in five cases, whether they were eliciting physical signs,
interpreting roentgenograms, electrocardiograms or electroenceph-
alograms, making a diagnosis (from incomplete information), recom-
mending a treatment or evaluating the quality of care.” !

The levels of disagreement uncovered by these studies are not so
surprising, especially to anyone who has ever performed a simple
laboratory test or listened through a stethoscope. What is surprising
is that despite the volume of these studies, their authorship by re-
spected scientists and government agencies, their publication in
major medical journals, their sometimes wide publicity, and their
availability to both Congress and government officials, Congress
still passed and expanded a piece of legislation predicated on the
illusion of objective medical determinations. No less surprising is
that the Social Security Administration’s chief medical consultant
could reassure Congress in 1976 about the validity of disability de-
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terminations based on the listing of impairments by asserting that
clinical signs cannot be molded by the patient or the physician.*

In fact, a third problem with clinical criteria is that patients do
have an enormous degree of influence over the results of many
clinical tests. A number of important methods of disability deter-
mination, including cardiac “stress tests” and pulmonary function
tests, require the subjects to perform in some way; the result is de-
pendent on their efforts. It is also well known that the physiologic
constitution of an individual changes over short periods of time, and
the same test performed at intervals may yield different results. Di-
gestion, emotion, work, and weather cause changes in body chemis-
try and therefore also in the outcome of laboratory tests.®

The field of pulmonary disease can be used to illustrate all three
of these problems. Pulmonary disease is one of the major sources of
disability. It is also an area where several clinical tests and X-ray
studies are widely used, so that the dependence on patients’ and
physicians’ subjective judgments should be minimized. Yet even
the leading physicians most involved in developing criteria for im-
pairment emphasize the “softness” of their evidence. One researcher
in pulmonary disability stated that “most of our data is [sic] gotten
from the history; only 5 percent comes from the physical exam.”*
Even if this is just a casual estimate, it is disturbing in the light of
one British study of history-taking in the evaluation of lung dis-
orders: it found that even when physicians were asking patients
simple yes-or-no questions, there was significant variation in the re-
sponses different doctors obtained from the same patient.*

Pulmonary specialists emphasize that individual reactions to
physiological changes are highly variable and depend on what each
individual thinks is “normal” for himself. One person might experi-
ence shortness of breath, make the symptom disappear by changing
his behavior, and conclude that he is normal; another person with
the same symptom might visit a physician, exaggerate the symptoms,
and seek disability compensation. It has been well documented that
patients evaluated for disability compensation complain of more se-
vere dyspnea (shortness of breath) for a given degree of physiologic
impairment as measured by lung function tests than do patients
being evaluated for other reasons.* Despite the recognition by phy-
sicians that shortness of breath and painful breathing are highly sub-
jective symptoms, the Veterans Administration uses these as the
criteria for assigning grades of disability.*

Physical findings—including the quality of breath sounds (wheez-
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ing, crackles), cyanosis (turning blue), and finger clubbing (distor-
tion of fingertips due to oxygen insufficiency)—might yield more
objective evidence of impairment. Yet even if they were not also
subject to the problems of observer error described above, they are
inconsistently related to the presence of severe disease.* For these
reasons, disability compensation programs often specify criteria
based on the “more objective” evidence of X-rays and measure-
ments of pulmonary capacity. The black-lung disease compensation
program bases eligibility on the reading of X-rays. But in diseases
with chronic airflow obstruction, “the appearance of the chest ro-
entgenogram often bears little relationship to severity and may be
entirely normal in the presence of severe obstruction”* Moreover,
interobserver variation in reading lung X-rays is very high.* The
Social Security Disability Insurance program, where concern for ob-
jective medical evidence is highest, uses pulmonary function tests
(so-called “spirometric measurements”) as its criterion for determin-
ing total impairment due to respiratory disease.® But even these
tests depend to a large degree on patient cooperation, because they
ask the subject to inhale and exhale “with maximum effort” and then
measure various results.*

Even if one accepts that lung function tests give a reasonably ob-
jective measure of physiological capacity, there is the problem of
deciding at what level of results a person should be considered im-
paired or disabled. This is a matter of pure judgment and can only
be decided by some process of consensus. Different systems of eval-
uation, including those of the Social Security Disability Insurance
program, the AMA Guides, and the Department of Labor (which
administers the Federal Mine Safety and Health Act of 1977), all
specify different norms or levels of test results as criteria for dis-
ability >—which means that people with the same clinical test re-
sults will be found eligible for disability benefits in one program but
not another. One might argue that the problem of setting levels is
not important in a program, such as Social Security, that compen-
sates only for total disability. But given the overwhelming judicial
opinion that a person does not have to be totally “helpless and hope-
less,” on his deathbed, or reduced to having his “trunk conveyed to
a street corner” to be considered disabled, the issue of a cutoff point
for “total” disability remains very sticky.

Thus, one can trace in one particular type of disability—respira-
tory disease—a hierarchy of criteria from highly subjective to more
objective. But ultimately, even the most objective criteria are sub-
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ject to manipulation, and in the end the decision about what consti-
tutes a legitimate medical impairment is still a matter of judgment.
Given this analysis of factors that influence clinical judgment, it is
not surprising to find substantial inconsistencies in disability deter-
mination in a program whose definition rests on clinical judgment.

There have been three major studies of the accuracy and consis-
tency of determination within the Social Security disability pro-
gram. The first, and still the most comprehensive, used clinical
teams to make independent disability evaluations of actual appli-
cants and compared these results with the SSA determinations. The
findings, according to the author, cast serious doubt on the validity
and equity of SSA decisions: of a total sample of about 1,500 cases,
the clinical teams and agency teams came to opposite conclusions on
more than one-third of the cases; of the people who were found “fit
for work under normal conditions” by the clinical teams, 26.9 per-
cent were allowed benefits by the SSA teams; and of the people
found “not fit for work” by the clinical teams, 27 percent were de-
nied benefits by the SSA teams.* The second study, conducted by
the General Accounting Office in 1976, has already been described:
in a sample of 221 cases submitted to ten state agencies, there was
complete agreement on disposition in only 22 percent of the cases.®
The third study was conducted in 1978-79, by the SSA Office of
Research and Statistics, as part of an effort to evaluate the impact of
the new vocational guidelines of 1979 (see Chapter 5). The study se-
lected a random sample of 504 actual claims and submitted them to
disability adjudication teams in eight states. It found that there is
about one chance in eight that two examiners within the same state
will reach a different decision, and about one chance in six for exam-
iners from two different states.>

These are fairly high levels of discrepancy for a program that allo-
cates public benefits as a matter of right. But it is unlikely that the
accuracy and consistency of disability determination decisions can
be improved very much, given the limits of the diagnostic tech-
nology on which they are based. Nevertheless, the predominant re-
sponse to these findings is essentially a call for improved manage-
ment techniques—clearer guidelines, better training, and tighter
supervision.*
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The Special Problem of Pain

That the clinical concept should fail as a restrictive mechanism is
not surprising, because in an important way it sidesteps the key is-
sue of disability: what is it that prevents people from working? In
most instances, the cause is not some identifiable physical phenom-
enon but a complex set of interacting factors involving individual
and family history, the state of the economy, and cultural and psy-
chological as well as biological factors. The whole notion of impair-
ment rests on a mechanical metaphor suggesting some “outside
force” that acts on a person to “prevent” him or her from working.
Yet even in the narrow medical sphere, if we look only at phys-
iological processes as the last in a chain of causal events, the ulti-
mate obstacle to work is the subjective experience of the individual.
As Roemmich wrote in 1961:

Most diseases which we encounter in our program prevent work
because they produce in man an uncomfortable sensation when
he works. These sensations are dyspnea, pain, fatigue, or a com-
bination of all three. . . . There are no biological techniques at
present which can measure dyspnea, pain or fatigue. There are
biological sequelae of physical exercise in health and disease but
so far these have defied predictable patterns.®

Pain, fatigue, shortness of breath—and, one might add, anxiety
—are all real and very powerful subjective phenomena, but they
defy measurement. Disability evaluation manuals and texts have
also wrestled with a variety of other subjective experiences that
crop up in disability claims: tenderness, numbness, weakness, stiff-
ness, coldness, loss of sight, hearing, smell, changes in taste, and
nervousness.*

The concept of impairment represents an attempt to translate
these subjective experiences into objective phenomena, or at least
to correlate subjective experience with observable physiological
phenomena. That is why the clinical discussions of impairment
place so much emphasis on the distinction between signs and symp-
toms, and why judgments of disability are supposed to rest on signs
to the greatest extent possible. But the paradox is that symptoms, or
subjective experiences, are much more important than signs in de-
termining whether people can or will work.

In trying to measure some objective phenomenon of impair-
ment, clinicians and administrators must rely on one of two strate-
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gies. They can assume that impairment creates a permanent trans-
formation of the human body, so that a reduction in work ability will
show up in a test given at any moment in time. This is the assump-
tion of lung function tests, or tests of joint motion, vision, and hear-
ing. But this model of disability holds true for a very small number
of conditions and is obviously based on an image of disability as ana-
tomical imperfection.

Alternatively, examiners can assume that impairment is a spo-
radic malfunction that appears only under stress, and that it affects
people through subjective experience rather than through a direct
reduction in the body’s mechanical abilities. In this case, the appro-
priate test is to “stress the person” (in the disability evaluation
lingo)—to submit them to some kind of rigorous exercise that ap-
proximates conditions of work in a meaningful way—in order to pro-
duce visible manifestations of pain, fatigue, shortness of breath, or
other subjective symptoms.

Pain is only one of the many subjective factors involved in the
inability to work, but it warrants a lengthy discussion here for three
reasons. First, it is one of the most common subjective complaints
in disability claims. Second, it is probably the most difficult to mea-
sure of the subjective symptoms. And third, there has been a great
deal of formal policy discussion in legislative testimony, agency reg-
ulations, and judicial opinion about the significance of pain in dis-
ability determination.

The clinical literature frequently discusses the problem of distin-
guishing genuine from faked pain and thus repeats, in its own lan-
guage, the larger social problem of distinguishing genuine from
feigned inability to work. There is fairly wide agreement that clini-
cians can successfully recognize patient deception, and numerous
texts give specific indicators of “real” pain—facial expressions, color
of skin, clamminess, and dilated pupils, to name a few. One medical
text for lawyers states that “pain is the most easily pretended symp-
tom and among the most commonly feigned,” but that if it is marked,
it will “produce symptoms which cannot be simulated.”*® Another
gives a description of the behavior manifested in true pain: “The fa-
cial expression of true pain—the pinched features, the pallor, the
clammy skin, the dilated pupils, the knotted brow—cannot be imi-
tated by the malingerer: these, with the intermittent involuntary
cry or groan and the characteristic writhing or bodily contortions,
present an unmistakable picture of suffering.”®

In some areas, the assessment of impairment takes on the charac-
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ter of looking for a revelatory sign. The clinical test is designed to
convert a subjective symptom of pain into an objective manifesta-
tion of pain. The patient is asked to perform a maneuver known to
cause pain under conditions of “true” injury or impairment; pre-
sumably, if the patient then displays the “correct” behavior for pain,
he is to be believed. The use of tests to elicit pain is probably most
common in assessment of lower back injuries, which are one of the
most common bases of disability claims. Such tests are euphe-
mistically called “signs,” and each one is named after its inventor—
thus, Bragard’s sign, Cram’s sign, Goldthwait’s sign, and so on.
Some of these are merely tests of reflex reactions, but by far the
majority are tests in which the presence or absence of pain deter-
mines the existence of true disease or injury.®

Disability assessment, when the claim is based on pain, thus re-
lies on two methods to determine the validity of subjective reports:
simple observation of the claimant, and deliberate production of
pain, followed by observation. Some clinicians have gone even fur-
ther in the attempt to produce objective tests, suggesting that pain
can be measured:

There are various degrees of pain, and the degrees have been es-
tablished to be: Slight, which is up to one-third of total pain;
moderate, from one-third to two-thirds of total pain; and pro-
nounced or severe, more than two-thirds of total pain. The ex-
amining physician, with the cooperation of the patient, will be
able to define the degree of pain in one of the three categories,
and also to establish the character of the pain, its frequency and
location.®

These authors apparently do not define “total pain,” but the intel-
lectual process by which they arrive at their notion of measurement
is exactly that of the AMA Guides. They assume an abstract entity of
100 percent pain (like the whole man assumed in the guides), and
then divide that entity into equal thirds. They have neither defined
the endpoints (what is total pain, and what is total absence of pain?)
nor wrestled with the question of whether pain is simply additive (is
the first 10 percent painful in the same degree as the fifth 10 per-
cent?) Such questions sound like medieval sophistry, but they are
generated by the arbitrary application of arithmetic concepts to sub-
jective experience.

As one might expect, modern technology has been pressed into
service to help provide objective measures of subjective experi-
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ences. Thermography, a method of producing images of tempera-
ture variations on the skin (used for example to detect breast cancer)
has more recently been applied to the detection of pain, on the the-
ory that “true” injuries are always accompanied by temperature
increases around the affected body part.* Measurement of myo-
electric impulses (the electric energy of muscle tissue) while a
person performs a strenuous task is used for distinguishing true
fatigue.®

When eligibility for disability benefits is based on pain, three
questions become important. First, does the claimant “really have”
pain? Second, how much pain should society expect a person to tol-
erate? And third, should society expect all people to tolerate the
same amount of pain? (One could apply the same questions to each
of the other subjective bodily sensations thought to prevent people
from working.) Framing the issue in this way highlights the nature
of the enterprise of disability determination. Each determination
involves an attempt to assess as objective something that is really
subjective, a complexly determined personal experience. And each
also involves a social consensus about what personal experiences, or
individual interpretations of personal experience, ought to count as
legitimate for public purposes.

The courts, in mediating disputes over disability claims, have
wrestled with these questions. Despite the Congressional intent to
make eligibility contingent on purely objective, medically deter-
minable factors, and despite the Social Security Administration’s
regulations translating that intent into formal criteria, the courts
have insisted that the subjective experience of pain must be taken
into account, although there is disagreement on what level of pain
should qualify a person for disability benefits.

A District Court in Arkansas specifically rejected the idea that
Congress meant to deny benefits to people disabled by pain:

There is nothing in the statute or the legislative history which
indicates a Congressional intent to exclude disability caused by
pain, as contrasted to other types of disability, such as disability
resulting from loss of limbs or sight or from mechanical dysfunc-
tion of the limbs, joints, or other organs of the body.%

While it is undoubtedly true that Congress did not mean to exclude
compensation for disabilities caused by pain, it most definitely did
mean to exclude those disabilities whose only manifestation is sub-
jective pain. Another case in the same year illustrates how much the



138 MECHANISMS FOR RESTRICTING ACCESS

assessment of disability turns on trust: is the claimant to be believed
about pain and discomfort, or isn’t he? The court, in sustaining a
rejection of the claim, stated:

There is no evidence of any attempt on the plaintiff’s part to
work. Only his belief that he cannot. He refused two jobs that
were offered which under the medical evidence he was physi-
cally able to do. He testified he has not been without pain since
1952, and says he cannot work long in one position, either stand-
ing or sitting. . . . I do not believe he would have been more un-
comfortable on these light and sedentary type jobs than when at
home periodically doing house, yard, and carpentry work, be-
tween periods of resting, as he testified he did.*

In general, however, the courts have shared the view of the medical
profession that the subjective experience of pain is in fact objec-
tively determinable, that it necessarily “leaves its stigmata,”® and
that true pain will manifest itself with or in proportion to objective
clinical and laboratory findings.®

The issue of how much pain a person should be expected to toler-
ate has been debated almost exclusively in the courts. In a famous
decision on a War Risk Insurance claim, Judge Learned Hand said
that “a man may have to endure discomfort or pain and not be to-
tally disabled; much of the best work of life goes on under such dis-
abilities; if the insurance had been against suffering, it would have
read so.” ™ These words are often cited to support a strict view that
mere pain is not enough to justify giving a person social aid. At the
other end of the spectrum, a 1961 Appeals Court decision held that
while a little pain might indeed be beneficial, “the purpose of much
social security legislation is to ameliorate some of these rigors that
life imposes.” ™ There has been a general trend toward the more lib-
eral view, but courts, as might be expected, have taken every posi-
tion in between. Thus, the issue of how much pain an individual can
be expected to endure is simply a more precisely stated version
of the fundamental distributive question: under what conditions
should individuals be given aid on the basis of need? The reduction
of the concept of inability to work to impairment or even to pain
hardly makes a determination philosophically more simple or prac-
tically more feasible.

Despite the intentions of the framers of disability benefit pro-
grams to make them highly restrictive through the vehicle of clinical
criteria, the boundaries between ability to work and disability re-
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main extremely flexible. Disability determinations depend on diag-
nostic judgments which are themselves not overly reliable and are
subject to manipulation by patients and physicians. The criteria for
disability must still be formulated by a process of group consensus.
And the essential problem of the relationship between subjective
experience and inability to work remains unsolved. This indeter-
minacy and resultant flexibility of the disability category as an ad-
ministrative device means that it is particularly subject to external
pressures.



6

The Pressures for
Expansion

The clinical concept of disability was intended to place a very
tight boundary around need-based distribution. It was certainly not
to be the only boundary, but the legislative history and administra-
tive development of the Social Security disability program show a
clear intention to ensure that this category would be very narrowly
defined. The grounding of the definition in the clinical concept of
impairment and the use of medical evidence as the method for de-
termination are the primary mechanisms through which disability-
based programs seek to maintain tight boundaries.

Yet the disability concept is in fact highly flexible. Despite all
efforts, even the medical concept remains very loosely defined, and
the mechanism for determination of disability offers many oppor-
tunities for purposeful manipulation. The assignment of citizens
into the work-based and need-based distributive systems remains a
highly political issue which is not readily resolved by the creation of
formal administrative schedules or the delegation of decisions to the
medical profession (or any other technical experts). Thus, there is a
constant struggle over the boundaries, which manifests itself in
shifting pressures for expansion and contraction of the disability
category.

The pressures come from three major sources: individuals seek-
ing aid, who put pressure on the boundary by applying to programs
and acting to receive a favorable decision; the gatekeepers of the
programs, who actually make eligibility decisions, and who put pres-
sure on the boundary by applying to individual cases their own pro-
fessional norms and biases about distributive justice; and high-level
policymakers—the legislators, administrators, and judges who create
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the general rules by which disability programs operate and who
thereby design and redesign the boundary-maintaining mechanism.

The Pressures from Individuals

Individual applicants exert pressure on the boundary mechanism
in three ways. First, every decision to award disability benefits
must begin with the initiative of the individual; thus, a decision to
apply for benefits is the crucial factor that sets up pressure for an
entrance into the need-based system. Second, the individual has a
fair degree of control over how he or she presents the case, and that
self-presentation influences how disability determiners will respond
and which specific rules and procedures will be applied. Third, the
individual is also the major promoter of the case, and his or her per-
sistence and cleverness in pursuing it will have a significant impact
on the outcome.

The initial step in every disability determination is the indi-
vidual’s application, which must be preceded by a conscious self-
perception of disability. Social policy, particularly the policy of the
Social Security program, is predicated on a naive view that disability
is purely a medical phenomenon, and that it will be legally recog-
nized for purposes of entitlement only if it rests on some biologi-
cal impairment. But the popular conception of disability is much
broader; many people who are not disabled according to the defini-
tion of the program still define themselves as disabled. This disparity
between the popular and programmatic concepts of disability, and
the resulting excess of self-defined disabled people over “legally
qualified” disabled people, is one source of enormous pressure.

The disparity between the popular and legal conceptions has
been well documented. Population estimates that depend on self-
definition or self-classification always yield much higher numbers of
disabled people than the number actually receiving benefits from
disability based entitlement programs. For example, the most widely
used survey of disability in the United States found that 14.6 per-
cent of non-institutionalized adults consider themselves disabled
(that is, as having some work limitation resulting from chronic
health conditions).! But only a small proportion of these were actu-
ally receiving any kind of social welfare based on disability—Dbe-
tween one-quarter and one-third were receiving Social Security dis-
ability benefits. Even among those people who responded that they
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were totally unable to work, and were therefore more likely to meet
the SSDI definition of total impairment, only about half were re-
ceiving Social Security disability benefits.? In a 1966 survey, of those
who ascribed their disability to a work accident or other work-
related cause, only 22 percent had ever received Workers Compen-
sation benefits.?

The disparity between self-defined disability and legally qualify-
ing conditions is almost certainly not an artifact of the particularly
strict program definitions in the United States. A West German sur-
vey that compared fourteen different definitions, ranging from
informal self-definition to medical definitions and legal program
definitions, found similar results: of all the people who might be
considered disabled under some one definition of disability, only 22
percent met legal program criteria.*

Although there is clear evidence that the popular conception
of disability is much broader than the narrow clinical conception
adopted in social policy, the exact nature of the public conception is
less clear. In fact, there are probably many different popular con-
ceptions. But in order to understand exactly what kinds of pressures
are put on disability programs, it is important to know how popular
conceptions differ systematically from program conceptions.

There have been two basic approaches to this question, broadly
deriving from sociology and economics. The sociological tradition,
taking the perspective of disability as a social role, asks what charac-
teristics of individuals will lead them to adopt the “disabled role.”
Until recently, the disabled role was seen as a long-term version of
the “sick role,” so that the same factors used to explain why people
define themselves as sick and seek medical care were used to ex-
plain why people define themselves as disabled.? In general, level of
education, income, ethnic background, and social class have been
shown to influence what people think of as “medical problems” and
to influence their propensity to seek medical care or advice.® But
ironically, the findings of most sociological studies indicate that the
popular conception of illness (at least, illness requiring medical
care) is narrower than the professional medical conception; that is,
people seek medical care (or say they would seek medical care) in
fewer circumstances than the medical profession would deem ap-
propriate. Thus, these models do not help explain why and how
the popular conception of disability is broader than the official
definitions.

Economic theory takes the perspective of the welfare-maximizing
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rational man and suggests that people will define themselves as dis-
abled when the material benefits of that role are greater than those
derived from work. (Actually, the theoretical model would also in-
clude the value of psychic benefits from both roles, but no empirical
specification of an economic model has ever attempted to include
anything but the material benefits.) In this model, the individual
implicitly compares his potential income from unearned sources, in-
cluding disability benefits, with his potential income from work,
which is a product of the wage he could earn and his likelihood of
employment. As unemployment rises, the potential wage thus de-
clines, so that even if disability benefits remain constant, they be-
come relatively more valuable.” In fact, several correlational studies
indicate that economic factors do play a strong role: people’s self-
definition of disability seems to be highly sensitive to local economic
conditions, while levels of unemployment and other labor market
characteristics apparently affect the propensity to apply for program
benefits.®

It may well be that the popular conception (insofar as one can
speak of such a conception at all) is best understood as a moral no-
tion, rather than either a social role or an economic calculus. Dis-
ability, as one of the major categories defining the boundary be-
tween the work and need systems, is an essential part of the moral
economy. Because the category represents a legitimate entitlement
to social aid, people may give it meaning by “filling in” the details of
circumstances which they believe ought to entitle citizens to help.
Therefore, any attempt to understand the popular conception and
how it corresponds to the programmatic conception must begin
with an examination of popular ideas about when social aid is legiti-
mate. Approaches that focus instead on ideas about illness or on dis-
ability benefits as one type of income are overly narrow. They have
already lost sight of the context that shapes popular notions of dis-
ability—namely, a sense of justice.

If indeed popular conceptions of disability embody conceptions
of justice, the question still remains, what are those ideas about jus-
tice and where do they come from? Why would popular conceptions
of disability be broader than programmatic conceptions? Why should
popular and programmatic conceptions be in conflict at all? We can
give only some speculative answers.

Social programs—and particularly social insurance programs—
seek to protect individuals against the risks of economic and tech-
nological change in order that society as a whole will have the bene-
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fits of economic growth. They do not try to prevent social change or,
more specifically, prevent the causes of the conditions that drive
people to need insurance benefits (youth, age, widowhood, or dis-
ability). Rather, they close barn doors after horses have left. The
compassion for the individual built into social programs counter-
balances the devil-take-the-hindmost attitude toward individual
misfortune characteristic of both market economies and broad so-
cial movements. Thus, social programs are designed to enforce
standards that promote socioeconomic change at the same time as
they mitigate individual difficulties. In that sense, social programs
are forward-looking, always concerned with promoting economic
growth, even at the cost of individual harm. Popular moral ideas,
by contrast, are backward-looking; they derive from personal and
collective experience. The expectations of one generation are
molded by the ideas of the previous one and predicated on rights
to subsistence and norms of reciprocity. Disability as a moral con-
cept represents the persistence of the subsistence ethic in modern
society.

Whatever the explanation, the fact that the popular conception
of disability is broader than the programmatic has important implica-
tions. No matter how strictly the administration of social welfare
programs defines disability, no matter how tightly that definition is
connected to medical conceptions of disability, the conception of
disability in the general population will be constantly in flux, and
will probably be influenced by changes in economic conditions as
well as by any changes in either personal medical circumstances or
knowledge about medicine. Redistributive programs based on dis-
ability will always need to assert a “tight” definition in the face of
broader popular definitions.

Disability programs are thus always in the position of selecting
out applicants who do not meet program criteria; rarely are they in
the position of soliciting applicants or persuading people to look at
themselves as disabled and therefore as potential beneficiaries. Al-
coholic rehabilitation programs, to take a contrasting example, must
first persuade people that they have a problem and need treatment.
Disability benefit programs may need to publicize their existence,
as when the new Supplemental Security Income or Black Lung
Compensation programs were started, but they always have a sur-
plus of self-defined users over formally qualified users. The sheer
excess of potential applicants over potential beneficiaries creates a
constant pressure on benefit-granting organizations; they must al-



THE PRESSURES FOR EXPANSION 145

ways be aware that there is a large population who would or could
seek to have the definition expanded.

Individuals exert a more active pressure once they become for-
mal applicants. The application necessarily becomes an adversarial
process, even if the procedure is not formally adversarial, simply
because the applicant is implicitly asking for an exemption: the very
act of applying for disability benefits is a request to move from the
primary work-based system into the secondary need-based system;
as such, it is an attempt to go against the societal norm. Applicants
are aware, however subtly, that they face a sort of “test” and that
they must “prove” the legitimacy of their cases to the agency.

The degree to which different people consciously manipulate the
presentation of their cases certainly varies enormously, but the im-
portant point is that the process leaves a great deal of scope for stra-
tegic maneuvering. The ability of people to create the appropriate
picture of illness or disability for the purpose of secondary gain is
well known. The most commonly cited context is military service;
malingering and feigning disability for the purpose of avoiding the
draft or combat is part of the folklore of military medicine. In other
contexts, people simulate or exaggerate medical conditions in order
to obtain the food and shelter of a hospital, or to obtain drugs.® It is
clear that applicants are easily able to learn some of the rules and
policies of medical certification, even when an organization keeps
these policies officially secret, and that they are also able to “manu-
facture” particular clinical pictures for the purpose of certification.

Although there is little direct evidence about how applicants be-
have in disability determination proceedings, the prevalence of dis-
cussion in medical journals about deceptive strategies of patients indi-
cates that physicians, at least, think the phenomenon is significant. !
Moreover, there is no reason to suppose that disability benefit agen-
cies are any different from other street-level bureaucracies that allo-
cate public services. In such contexts, applicants learn through both
community knowledge and personal experience the characteristics,
code words, phrases, and behavior necessary to a successful applica-
tion for benefits. To a large extent, the interactions of the agency
personnel with its clients actually serves to teach the clients what
behavior or characteristics the agency will reward."

This kind of strategic behavior is not necessarily deceptive or
fraudulent. It is important to distinguish between strategic presen-
tation of one’s case (doing all one can to get certified when one be-
lieves one has a legitimate claim) and cheating (deliberately pre-
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senting information one knows to be false in order to obtain a
benefit). The discussion of individual pressure on the boundary
through manipulation of cases is about behavior of the first kind.
Cheating may, almost certainly does, take place, but its impact is
small and arguably counterbalanced by the number of people kept
out of disability benefit programs who legitimately belong in them.
The important source of individual pressure on the boundary is
strategic behavior in accordance with the popular moral notions
about legitimate disability claims.

Those notions of legitimacy often rest on subjective information;
in the final analysis, as we have seen, it is subjective experience that
prevents people from working. Despite tremendous intellectual
efforts by physicians, lawyers, and program administrators to trans-
form such experiences as pain, fatigue, and shortness of breath into
objective phenomena, determinations of disability are still highly
dependent on the subjective reports of individuals, as well as their
willingness to tolerate various forms of discomfort. The ability of the
individual to make a choice about how much pain and discomfort to
tolerate, and to control the description of his suffering, gives him a
certain leverage over the agencies and a means of creating pressure
on the disability definition. Given that any individual applicant has
already decided he is disabled and deserving of benefits, and given
the adversarial context in which he probably perceives the claim-
making process, he will no doubt feel some need to manipulate his
self-presentation by minimizing his ability to tolerate a particular
discomfort and exaggerating his description of the symptoms.

The structure of the process of disability determination, which
relies on a combination of direct contact with the applicant and a
formal paper record as sources of evidence, shapes the opportuni-
ties for individuals to manipulate their self-presentation. There is an
unspoken belief in the disability field that face-to-face contacts have
two conflicting effects on the ability of the determination process to
produce “the truth.” On the one hand, such contacts give applicants
more opportunity to act the part, and to convey the less tangible
signs of suffering and discomfort that evoke sympathy. On the other
hand, program officials and physicians have more faith in their
own ability to detect deception through face-to-face contacts than
through paper records.

This paradoxical attitude is manifested in several aspects of the
Social Security disability determination system. In the normal or
routine case (ie. without an appeal), the agency has almost no direct
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contact with the applicant. The applicant is expected to submit
medical evidence from a physician, and that physician is the only
person who formally interviews or examines the applicant. The ac-
tual eligibility decision is made by a team, which usually includes a
staff physician, on the basis of the paper record submitted by the
applicant and his physician. This standard approach reflects the un-
derlying assumption of the whole program that physicians have a
special vision, and that direct contact with a physician can suffice
precisely because people cannot deceive their physicians.

When an applicant initially files a claim in a District Claims
Office, however, he or she is unofficially interviewed by the person
who receives the application; ' the interviewer not only asks some
direct questions and fills in the applicant’s answers but records per-
sonal observations and impressions of the applicant’s appearance,
attitude, behavior, and physical condition. Though they are not ap-
parent to the claimant, these interpretive comments become part of
the first paper record of the case and the first statement, however
tentative, of the likelihood of eligibility. The very fact that the of-
ficial form asks for such information indicates the agency’s belief
that the face-to face contact is valuable.*

The determination procedure gives the applicant an opportunity
to use both direct contact and paper records to manipulate the pres-
entation of his case. He can “shop around” for different physicians,
especially if he is able to pay for medical visits privately, and thus
increase the number of times he gets to act out the disabled role;
presumably, one can learn from practice. Even in cases where the
Social Security agency requires a consultative exam, the applicant is
free to reject a physician assigned by the agency. Moreover, the ap-
plicant may enter new evidence into his record at any stage of the
determination process, even at the highest level of appeal.** So
there is a fair amount of room to build in face-to-face contacts (even
though the SSA does not allow a personal appearance after the ini-
tial interview) simply by visiting different physicians, and to build
up the paper record by having the reports of such visits entered in
the claim file.

In addition to manipulating the evidence to create a picture of
eligibility, individuals can promote their cases more or less actively
through the use of various procedural rights built into the deter-
mination system. All such systems provide for some form of appeal,
and some allow the use of lawyers or other representatives during
the process. Several studies indicate that the success rate is higher
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for claimants on appeal than in initial determinations, and that
claimants who use legal or other representation are far more likely
to win their claims than those who do not.*

In the American political climate of the early 1980s, with its
backlash against disability beneficiaries and its campaign to prune
the rolls, it is important to place this discussion in a larger context.
Any description of strategic maneuvering on the part of disability
applicants is likely to be taken as support for the conservative con-
tention that the applicant universe is swarming with people who
would deliberately defraud the system. On the contrary, the point
of this discussion is to show that because disability is an unstable
concept, there will always be structural tensions in a disability sys-
tem. Pressures for expansion of the disability category come in part
from individual applicants, but not because all applicants are trying
to cheat the system. Individual pressures derive from the disparity
between popular and programmatic definitions of disability and
from the structural incentives built into any benefit program for
which individuals have to be their own advocates. Moreover, even
stronger pressures for expansion come from other sources.

The Pressures from Physicians

The concept of disability embodied in social welfare policy is
predicated on the assumptions that most people would prefer to be
in the need-based distributive system (in other words, they don’t
want to work) and that inability to work is highly subject to decep-
tion. As we have seen, the elaboration of the clinical concept of im-
pairment as the basis for disability determination was the response
to these problems. The clinical concept was supposed to provide a
tight boundary around need-based distribution, and clinical criteria
form the preliminary screen through which any applicant must
pass. The so-called “vocational criteria”—age, previous work expe-
rience, education, and vocational skills—come into play only after
an applicant has met clinical tests for disability.

Clinical criteria are, of course, applied by physicians, who are
charged with determining impairment in individual cases and who
thereby become the gatekeepers for disability programs. In that
role, they can influence how strictly the intellectual concept of im-
pairment will be applied. Yet even though the intellectual concept
is designed to be restrictive, physicians as a social group have no
inherent interest in making sure that disability programs are in fact
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restrictive. The very “softness” of clinical evidence means that judg-
ments of impairment will indeed be subject to influence by both pa-
tients and physicians, and that structural factors in the relationships
among claimants, physicians, and agency will become important.

One of the consequences of choosing a system of disability deter-
mination based on examination and reports by physicians in private
practice, rather than by an agency staff of disability specialists, was
that the agency became dependent on patients’ personal physicians
for information. And personal physicians, because they have a
doctor-patient relationship, are likely to feel a stronger loyalty to
the patient/applicant than would a staff physician who examined the
claimant only once.

There are several reasons why the professional norms and incen-
tives of treating physicians might push them toward more lenient
decisions, favorable to the claimant, and why an organization might
therefore prefer the evaluation of an independent consulting physi-
cian. First, one of the fundamental assumptions in the doctor-
patient relationship is that the patient and the physician trust each
other. The physician expects the patient to believe in his expertise;
often this expectation includes the feeling that the patient should
not seek a second opinion unless the physician explicitly makes a
referral.’® The physician assumes that the patient, as a voluntary cli-
ent seeking advice, will be truthful in reporting a medical history or
in describing symptoms. Professional norms incline the physician to
trust the information given by the patient and to assume that the
patient’s primary, perhaps only, goal is to restore or maintain his
health. This basic attitude of trust does not mean that the physician
necessarily believes everything the patient tells him. Even in nor-
mal clinical practice, when no obvious nonmedical benefits are at
stake, patients may have some distorted interpretations of their own
symptoms, which the physician may want to verify through more
objective tests.

For physicians who specialize in disability certification, the
doctor-patient relationship is likely to differ dramatically. The con-
sultation cannot be assumed to be a voluntary act, since the patient
has been required by some agency to obtain a medical diagnosis as a
prerequisite to eligibility. Therefore, the physician is prepared to be
suspicious of the claim and to suspect that the patient is willing to
falsify information in order to obtain some secondary gain. The con-
trast is expressed nicely in Dr. Roemmich’s early Congressional tes-
timony: “In medical practice, a physician may accept at face value
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the patient’s statement about the severity of his shortness of breath,
pain or fatigue. . . . The situation is quite different in disability
evaluation. The decision we are required to make is whether the
applicant’s allegation is reasonable.” "

Physicians who specialize in disability certification often say they
“get an intuitive feeling” about patients and gear their examina-
tions accordingly. One orthopedist, a specialist in back injuries said,
“There are people you see in the office who you know intuitively are
going to be a problem.” Another said, “I know within a minute
[whether a patient is malingering], but sometimes I get fooled.” For
physicians in the certifying role, trust is not something to be taken
for granted. Therefore, they seek to develop specific clinical tests to
distinguish malingers or “compensation patients” from the genu-
inely disabled.®

A second norm of treating physicians that inclines them toward
leniency is the tendency to err in the direction of false positive diag-
noses, given uncertainty. The reasoning behind this rule is straight-
forward: more harm can usually be caused by allowing an undiag-
nosed and untreated illness to run its course than by submitting a
truly healthy person to extra diagnostic tests and even unnecessary
treatment. The few studies of diagnostic error in which clinical
judgments can be compared with confirmed diagnoses show that
indeed false positive diagnoses (classifying a healthy person as sick)
far outnumber false negative errors (classifying a sick person as
healthy).*

Agencies that grant benefits on the basis of certified medical dis-
ability operate on the opposite assumption: the applicant is to be
considered healthy until proven sick, and errors of treating healthy
people as disabled are generally considered more harmful than the
reverse. Both the harm to the agency and the harm to the individ-
ual of false positive errors are given greater significance in certifica-
tion decisions than in treatment decisions. For the agency that is
trying to ration scarce resources among needy people, every posi-
tive decision uses up some of those resources. Also, since these agen-
cies are trying to rehabilitate as many people as possible and return
them to productive work, they are concerned that an incorrect deci-
sion to grant disability benefits or label someone as incapacitated
may undermine the individual’s incentives to undergo rehabilitation.

Third, the patient’s welfare is the overriding concern for the
treating physician. For most aspects of medical care, doctors are
taught to think in a context of unlimited resources. They are sup-
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posed to provide therapy whenever a diagnosis indicates illness; to
do everything possible for each individual patient; and to treat each
patient as an individual case, without regard to his “comparative
worth.” In the certifying role, however, physicians often face a con-
flicting set of norms. As employees of or consultants to an agency,
they are made aware that medical and nonmedical resources are not
unlimited. Where the physician in clinical practice makes a virtue of
expending unlimited resources on each individual patient, the cer-
tifying physician is rewarded for conserving the agency’s resources
by imposing limits on some patients. A specialist in disability cer-
tification, because he is processing numerous applications for lim-
ited benefits, must make comparisons between patients and weigh
the relative merits of different claims.

Again, Dr. Roemmich’s testimony illustrates this difference in
attitude:

In medical practice . . . any errors in assessing severity of these
symptoms [shortness of breath, pain, or fatigue] do not influence
the basic diagnosis. These errors seldom indicate profound
changes in treatment. They seldom, if ever, result in inequities
to other patients. [In disability evaluation, however] if this deci-
sion—evaluating medically the reasonableness of alleged sever-
ity—is based only on the applicant’s description of his sensation,
a description which is highly variable, it frequently does not re-
sult in either uniform or equitable treatment in relation to deci-
sions made on other applicants or in relation to nonapplicants
who contribute to the benefit fund.®

Whether treating physicians are in fact more lenient than con-
sulting physicians in justifying disability awards is a question that is
very difficult to answer empirically. One can compare programs that
use treating physicians as certifying agents with those that use staff
or consulting physicians, but too many other factors influence the
results, including the general policy of each organization on the
question of leniency.? Also, there are some pressures on treating
physicians to be strict with disability certifications. One is the de-
sire to believe that medical treatment is effective; a finding of per-
manent disability is in some ways an admission of medical failure to
cure or restore. Another is the general professional belief in the
value of communicating a sense of hope to the patient; a determina-
tion of disability is thought to deprive the patient of belief in recov-
ery and therefore of a will to recover.?
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Nevertheless, there is a pervasive belief amounting to “street
wisdom” among officials of disability programs that doctors indeed
have enormous leeway in applying the concept of impairment and
that there is a bias toward leniency among treating physicians. This
belief is a major reason for the device of consultative examinations.
Just as claimants may shop around for physicians likely to certify
them as disabled, the programs shop for physicians likely to be
more stringent. One insurance company executive explained her
firm’s strategy of seeking second opinions: it balances a doctor
known to give a 50 percent rating with one known to give a 10 per-
cent rating, and then takes a compromise.*

This belief is also expressed in administrative hearings, where ex-
aminers often have to resolve the conflicting opinions of a treating
physician and a consultative physician. The Bureau of Hearings and
Appeals, according to one study, has developed its own bias in favor
of the consulting physician’s opinion.* Actually, however, the courts
have had to deal with the issue of a hearing examiner’s bias in both
directions: in some cases, an examiner has disregarded the opinion
of a treating physician on the assumption that he is biased in favor of
the claimant; in others, the opinion of a consulting physician on the
assumption that he is biased in favor of the SSA. In Workers Com-
pensation cases, there is the phenomenon of the “treating doctor
mystique,” in which more weight is given to the opinions of the
treating doctor because he is assumed to have direct, firsthand
knowledge of the patient.” Such beliefs about the biases of treating
and consulting physicians are clearly pervasive, though the courts
have generally taken the position that medical opinions cannot be
dismissed or ignored simply because an examiner believes in a bias.®

The Pressures of the Legal Context

Long before the inception of the Social Security disability pro-
gram, policymakers were concerned about the tendency for courts
to expand the scope of disability benefit programs. Judicial expan-
sion was a well-known phenomenon in the government’s War Risk
Insurance program, as well as in private commercial insurance. Pre-
sumably, the planners of all disability programs thought they were
formulating clear, precise, tight operational definitions, but the So-
cial Security planners explicitly attempted to insulate the program
from the pressures of judicial expansion by taking into account the
experiences of earlier programs.
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Of course, the attempt failed. The most frequently cited example
of the ability of the judiciary to prevail over Congressional intent is
the so-called Kerner case and its aftermath.” The case is usually
blamed for changing disability insurance from a strict medically
based program to a limited unemployment compensation program.?
The case was brought by a man who had held a variety of jobs as
carpenter, mechanic, furniture repairman, and salesman, and who
suffered from a cardiac condition, diabetes, and anxiety. Although
he acknowledged that he was able and willing to do light sedentary
work, he was unable to obtain a job. The case thus turned on his
employability. The SSA denied his claim on the grounds that he was
in fact able to engage in “substantial gainful employment.” The ap-
peals court saw the issue differently. It ruled in 1960 that “mere the-
oretical ability to engage in substantial gainful employment is not
enough if no reasonable opportunity for this is available.” The court
went even further and required the SSA (actually the Secretary of
Health, Education and Welfare) to “furnish information as to em-
ployment opportunities . . . or the lack of them, for persons of plain-
tiff's skills and limitations.”*

Following the Kerner case, some decisions helped to reinforce
the stricter Congressional interpretation of the statute, but in gen-
eral the courts tended to liberalize the eligibility criteria. One major
issue was whether the applicant could be expected to accept a job
anywhere in the “entire national economy,” as the law read, or only
in some smaller geographic region surrounding his home. The
courts again liberalized the statute by finding that the state was the
appropriate region for determining employment opportunities.*

In 1967 Congress responded to this judicial attack on the bound-
aries of the disability program by passing amendments to clarify its
intention. Leaving no doubt as to its motivation, the Committee
on Ways and Means, in its accompanying report, stressed its con-
cern with the “growing body of court interpretation of the statute
which. . .could result in substantial further increases in costs in the
future.”® The amendments expanded and clarified the statutory
definition of disability: a person was to be considered disabled only
if, because of physical or mental impairment, “he is not only unable
to do his previous work but cannot, considering his age, education,
and work experience, engage in any kind of substantial gainful work
which exists in the national economy, regardless of whether such
work exists in the immediate area in which he lives, or whether a
specific job vacancy exists for him, or whether he would be hired if
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he applied for work.”* But the courts have continued to construe
the law liberally, so that at least one study concludes that “the Kerner
doctrine. . .may have been unaffected by the 1967 amendments.”*

The Kerner case is only one of many instances where the courts
have liberalized the statutory and administrative criteria established
for Social Security Disability Insurance. Congress foresaw the possi-
bility, tried to thwart it, and parried once it became an actuality. But
Social Security disability is only one of many programs that have
been subject to judicial expansion.* This history brings to the fore
two questions about the legal context of disability programs. Why do
the courts have so much power over them? And why has the impact
of judicial review generally been in the direction of liberalization?

The first question is somewhat easier to answer. The original con-
ception of the program, and the one that persists, is that eligibility
determinations can and will be made strictly, or at least primarily,
on the basis of medical evidence and medical reasoning. Even after
the Kerner case, when Congress reasserted itself in the 1967 amend-
ments, it retreated to an elaboration of medical jargon and medical
standards as the protective device to maintain tight boundaries. But
as we saw in the last chapter, the clinical concept of impairment and
its associated devices of medical examination, diagnostic technol-
ogy, and medical reasoning could not provide unique, consistent,
and incontrovertible answers to the fundamental distributive ques-
tions raised by the disability program. Thus, there is a constant
need for dispute resolution, which in our society is the province of
the judicial system. In fact, then, even though medical reasoning
and evidence are supposed to form the basis of the program, legal
concepts of evidence and legal reasoning predominate.

Because the major disputes of the disability program are resolved
in a legal context, it becomes important to understand exactly how
the legal context and its processes create pressures for expansion.
One sort of explanation relies on the general differences in “institu-
tional perspective” between courts and legislatures.® Legislatures
and agencies must worry about whole programs, program budgets,
and the effects of various small decisions on the program as a whole.
The courts, by contrast, deal with issues on a case-by-case basis.
They tend to think in a framework of absolute rights and obligations;
they do not consider the impact of a decision in one case on the pro-
gram as a whole; nor do they attempt to fashion compromise reme-
dies based on an understanding of competing objectives.

The institutional explanation has some initial appeal, but it does
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not really explain why the courts were so very specifically expan-
sionist in the face of clear legislative directives from Congress on
the disability program. Another answer may lie in the fact that the
only way the courts can take an active stance in disability issues is to
reverse the Social Security Administration’s decision. An issue will
not come before the courts unless a claimant appeals a denial (if eli-
gibility is granted at any lower level, the case never goes any fur-
ther); therefore, if appellate bodies have a “natural desire” to “ex-
ercise their independence,” their only option is to find for the
claimant.® To the extent that any organization seeks to become
powerful and to exercise its authority, courts will be pushed toward
liberality in disability decisions.

Beyond these general precepts of organizational behavior, there
are specific modes of thinking that courts apply to disability deter-
mination whose effect is systematically to expand the notion of dis-
ability. Three issues in particular are important: the question of
causation; the treatment of subjective experience; and the notion of
a fair determination process. The way courts treat each of these is-
sues is markedly different from the way they are handled in either
clinical judgment or administrative policymaking.

The notion of causation is important because the underlying ra-
tionale for disability programs is the lack of individual control over a
condition that prevents someone from working. Hence, the reason
for inability to work is a crucial element of every eligibility deter-
mination. The essence of every claim is the attempt to prove that an
individual’s inability to work is caused by some outside agent (or ac-
cident, event, force).

The formal demonstration of causal connection appears in two
ways in disability programs. Some programs—notably Workers
Compensation—are explicitly designed to compensate people for
injuries caused by their work. (Other such programs include the
Federal Employees’ Compensation Act, the Railroad Retirement
Act, and public employee disability programs.) They therefore re-
quire the claimant to demonstrate that his job caused his injury.
Other programs are designed to provide income maintenance for
people unable to work because of medical conditions, and they
therefore require the claimant to show that a medical condition
causes his inability to work. These are two very different kinds of
causal connections; in the first case, the injury or medical condition
is an effect; in the second, it is a cause.”

In either case, there are two possible legal procedures for the
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demonstration of causality. The first is to argue on a case-by-case
basis, eliciting the facts in each case and demonstrating for a par-
ticular person and injury that there is a direct causal link. The sec-
ond procedure, quasi-legal and quasi-political, is to create a legal
presumption of causality for a category of cases sharing some well-
defined characteristic; the test for any particular claim is then
whether it fits into a category and is subject to an automatic pre-
sumption.

Under the case-by-case approach, the legal concept of causality
and the standards of proof are very different from the clinical con-
cept of cause and scientific standards of proof.*® In general, it is
much easier to “prove” causation within the legal framework than
the clinical framework. In the clinical understanding, disease fol-
lows predictable patterns, and the entire diagnostic classification is
based on an assumption that diseases can be grouped according to
the developmental patterns they follow. What a physician is thought
to mean by the “cause” of disease is the basic, underlying, or origi-
nal event that set a disease pattern in motion; outside forces that
influence or aggravate the course of disease are not seen as causes.
Actually, this notion of cause is outmoded in academic medical
circles: clinicians and epidemiologists favor a notion of multiple
causation.® But the old concept of cause in medicine, deriving from
the doctrine of specific etiology (see Chapter 3), is what remains in
the popular image and what policymakers had in mind when they
fashioned disability programs.

In the legal understanding (particularly in the sphere of tort law),
disease or injury is viewed as an end result, and the lawyer looks for
a mechanical connection between some specific event and the re-
sult. The law tries to determine whether the event had some influ-
ence on the end result—whether the event caused the result to
happen even a moment sooner (even though the result might have
been inevitable in the longer run), or whether the event caused the
result to be even a little bit worse than it might otherwise have
been. The law looks for slight differences between the “natural”
course of events and the actual course of events. A satisfactory dem-
onstration of cause is established if it can be shown that the differ-
ence between the hypothetical natural course and the actual course
of a disease can be attributed to the outside force in question. Thus,
where clinical reasoning might say that an injury could not be
“caused” by an intermediate event, because it could not have oc-
curred without the presence of a preexisting disorder, legal reason-
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ing would say that the intermediate event is a cause of the injury. In
programs based on compensation for occupationally caused diseases
and injuries, legal reasoning will lead to much broader eligibility.

If legal and clinical reasoning differ in their concepts of causation,
they also differ in their standards of proof. The legal standard for
establishing cause is generally looser. It requires a demonstration
that the event “probably” €aused the disease, caused it “more likely
than not,” or caused it “with reasonable medical certainty.” Some-
times the requirement is expressed as “50.1 percent probability.”
Clinical standards of proof derive from the scientific method, which
requires experimental demonstration under controlled conditions.
The standard of proof is usually a demonstration that a certain result
could have occurred randomly with only 5 percent probability. In
other words, the scientist has to be 95 percent certain, where the
lawyer has to be only a little more than 50 percent certain. Although
neither the physician nor the lawyer may consciously assess causa-
tion in terms of percentages, these different professional standards
probably do shape their thinking.

The second approach to causality, the creation of legal presump-
tions for categories, also generally works to make disability pro-
grams more liberal. To some extent, such programs all substitute a
legal presumption of disability for case-by-case demonstration. The
extreme of the presumptive method is represented by the “average
man” approach of the Veterans Administration. A person who is
found to have a disease or injury listed on the schedules is deemed
disabled with no further inquiry into the effect of the impairment on
that particular individual. Similarly, the SSA’s Listing of Medical
Impairments enables it to use a presumptive approach, despite its
nominal philosophy of individual examination. And in fact, the
whole underlying philosophy of categorical welfare, particularly in
disability programs, virtually requires a presumptive approach:
certain medical conditions are presumed to prevent people from
working.

Since a major objective of these programs is to minimize access to
the need-based distributive system, one would expect them to draw
the legal presumption very narrowly. And indeed, program plan-
ners consciously attempted to do so by means of the concept of
clinical impairment. However, because medical conditions and the
ability to work are related only through highly variable subjective
experience and through social consensus about the limits of tolera-
ble suffering, it is nearly impossible to define very strict presump-
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tions. As soon as policy creates a legal presumption for anything be-
yond a near-vegetative state, there will be the “problem of ex-
ceptions”: some people with medical conditions legally presumed
disabling will in fact be able and willing to work. Every physician
and every disability examiner has a favorite story about a super-
human patient who overcame overwhelming physical limitations
and continues to work-in some productive way.

How does the categorical approach create a pressure for expan-
sion? First, a legal presumption eliminates any need to demonstrate
a causal connection. As Howards, Brehm, and Nagi point out in their
study of Social Security,* the program has been “subtly shifted.” In-
stead of redistributing income toward people who cannot work be-
cause of health conditions, it now redistributes towards those who
are unemployed and also happen to have a serious medical condi-
tion, regardless of the causal link. The latter class of people is cer-
tainly the larger.

Second, the problem of exceptions explained above means that
there will always be a reservoir of people who, although employed,
are technically able to meet the medical conditions for a legal pre-
sumption of disability. Under adverse economic conditions—specifi-
cally tight job markets—many of these people are likely to perceive
themselves as disabled, apply for benefits, and be found eligible.*
Moreover, the effect of this pressure from the reserve of technically
eligible claimants is one-directional. If economic conditions im-
prove and appropriate jobs become available, the program has no
means of taking away eligibility; having once granted a legal pre-
sumption of total disability on purely medical grounds, it cannot
shift a person back into the labor market. (The Social Security pro-
gram can review cases and reexamine clients to determine whether
their medical condition has improved. But it cannot technically
push people off the rolls because new jobs suitable for those claim-
ants have become available.) The psychological effect on the indi-
viduals concerned is also unidirectional. Once people become ac-
customed to receiving disability pensions, they become dependent
on that money; the prospect of returning to employment feels risky;
and they may come to develop an identity as “disabled” that is hard
to shed.

The problem of assessing and weighing subjective experience
illustrates another important way in which legal reasoning tends
to liberalize the disability definition. Because two people with ob-
jectively indistinguishable physical or mental impairments may



THE PRESSURES FOR EXPANSION 159

experience, describe, and tolerate pain and discomfort differently,
the clinical approach attempted to develop a concept of impair-
ment independent of subjective experience. As a result, the Social
Security Administration (and indeed all disability programs) came
to rely on presumptions. And despite an avowed rejection of the
“average man” concept,® the device of the Listings of Medical Im-
pairment rests squarely on this approach; listed conditions are pre-
sumed to disable the average person.* The medical profession and
administrators, then, have tended to look for population norms
and to adopt the perspective of the hypothetical average person—
but the courts are much more prone to adopt the perspective of
the individual and to give weight to personal testimony of subjec-
tive experience.

The difference can be illustrated with excerpts from two cases. In
one, the court said, “Whether or not an ordinary person would be
disabled by the plaintiff's impairment is immaterial to the question
of whether the plaintiff himself is disabled. The determination as to
whether plaintiff is disabled must be subjective.”* In another, the
court held that “while the medical evidence may perhaps indicate
that Mrs. Ber’s physical symptoms were of a type which probably
would have caused many people considerably less pain than Mrs.
Ber suffered, it nevertheless amply supports her complaint that in
her particular medical case these symptoms were accompanied by
pain so very real to her and so intense as to disable her.”* The will-
ingness to consider and evaluate subjective information reflects the
case-by-case approach of courts as institutions. In the area of dis-
ability compensation, the consideration of subjective information
will necessarily lead to an expanded definition of eligilibility, because
subjective definitions are broader than the statutory definitions.*’

The notion of fair or due process is obviously central in judicial
policymaking; and in disability hearings, it systematically produces
a broader definition of disability. Implicit in both the clinical con-
cept of impairment and the bureaucratic procedure of benefit grant-
ing agencies is a certain view of what constitutes a fair and efficient
determination process. In this view, the essence of the process is to
observe the applicant to determine certain objective characteristics.
The process is fair if it produces accurate observations and a correct
portrait of the individual. The legal view is quite different; it sees
the determination process as a matter of honoring a contract (be-
tween insurer and insured) whose provisions are somewhat fuzzy.
The role of the court is therefore to guess what people expected
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when they entered into the contract, what they meant by particular
words and phrases, and whether there was any coercion involved.

Of course, there is no literal contract between an applicant and a
public agency, but the imagery of contract is evident in much of
the courts’ interpretation of disputes over disability. The imagery
comes, of course, from commercial insurance policies, which are in
fact contracts and which preceded any public insurance programs.
Since the courts first became involved in the resolution of insurance
issues in the context of commercial contracts, this historical experi-
ence profoundly shapes the legal view of public insurance.

In a variety of commercial disability insurance cases during the
1920s and 1930s, courts were called upon to interpret particular lan-
guage.® Many disability provisions included very strict phrases
such as “totally hopeless,” “wholly helpless” or “unable to engage in
any occupation whatsoever.” Generally, the courts refused to inter-
pret these phrases literally. They reasoned that surely the parties
to the contract, particularly the policyholders, never intended a
strictly literal meaning, because that would have rendered the poli-
cies totally useless. Courts have recognized the unequal bargaining
power of consumers and insurance companies, which puts the con-
sumer in a position of accepting or rejecting a policy without being
able to negotiate its provisions. And courts have used an implicit
rule in construction of contracts that “writings are to be construed
against the drafter.”® It was in the context of a dispute over a com-
mercial disability insurance provision that one court conjured up
the image of “a person having his trunk conveyed to a busy street
corner where he could make a little money selling pencils.”* The
court reasoned that neither party could possibly have intended such
a severe interpretation of total disability, so that the court had no
choice but to guess what the parties actually did mean.

One legal scholar suggests that the liberalizing tendency of the
courts can be understood as their determination to interpret the So-
cial Security disability program as a contract between the United
States government and its citizens. In their reliance on the prom-
ises of government pension programs, citizens have either tailored
other savings and insurance activities to supplement the govern-
ment program or forsaken other arrangements for disability pen-
sions altogether. The courts thus give a great deal of weight to the
reasonable expectations of individuals—the circumstances in which
they would want to be covered and would expect an insurance pro-
gram to cover them. There is some support for this interpretation of
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judicial behavior in case law. In one early Social Security disability
case, the court said, “The statute must be given a reasonable inter-
pretation. It is a remedial statute and must be construed liberally.”*

The habit of divining “reasonable expectations” is ingrained in
legal thinking. Standards of behavior in negligence law are largely
determined by the concept of a hypothetical “reasonable man” who
possesses “ordinary prudence” and “average intelligence.” In decid-
ing questions of negligence, courts compare the behavior of the de-
fendant with the standard set by this reasonable man. In the context
of disability determination decisions, judicial reliance on the hypo-
thetical reasonable man combined with a judicial view of insurance
programs as a kind of contract to be interpreted in accordance with
public expectations leads to a sanctioning of the looser popular defi-
nition of disability.

The Pressures of the Economic Context

Now we have come full circle. We have seen several ways the
disability concept is expanded. The popular conception of disability
is much broader than the official definitions, and individuals have
ways of acting to increase their chances of passing through the of-
ficially created boundary. Physicians are the official gatekeepers of
the boundary, but they have no inherent interest in making sure
that the boundary is secure. Although the medical profession oblig-
ingly developed the clinical concept of impairment as a proxy for
inability to work, physicians as individuals are primarily socialized
into a treating role, not a gatekeeping role. Their diagnostic tech-
nology is soft, giving them a great deal of room to maneuver on be-
half of their patients if they should be so inclined. And even if they
do not consciously bend the rules, their natural inclination is to be
advocates of their patients. Finally, lawyers and courts approach the
problems of causation, subjective experience, and fair process in
such a way that they end up interpreting disability broadly, more in
accord with the popular than the programmatic conception. If indi-
viduals appeal their cases, if they push against the boundaries with
any energy at all, they stand a reasonable chance of getting through.

Let us look again at the mechanism for determination of dis-
ability. Individuals perceive themselves as disabled and apply for
aid. Physicians examine them and determine whether they have a
legitimate impairment. Administrators certify eligibility primarily
on the basis of the medical criteria. If the claims are denied and
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the individuals appeal, courts then determine eligibility by grafting
legal norms onto the statutory and administrative policy and the
medical findings.

What happens to this mechanism under varying economic condi-
tions? Specifically, what happens under economic stress, when
there is high unemployment? As job opportunities tighten, individ-
uals who previously worked in spite of some physical or mental im-
pairment are likely to become more aware of their limitations, espe-
cially if they are laid off or have their working hours reduced so that
they have less income and more difficulty making ends meet. With
fewer jobs available, the real opportunities for someone with an im-
pairment may decline. Thus, more people are likely to perceive
themselves as disabled.*® Those who do will also be more likely to
apply for benefits from various disability-based welfare programs.*
(Short-term economic fluctuations will probably have less impact on
application rates than longer recessionary periods. In the short term,
many unemployed people can receive unemployment compensa-
tion, and most of the disability programs impose a waiting period of
several months.)®

What happens to administrative determinations when applica-
tion rates increase? We do not really know but can make some edu-
cated guesses. Consider first the behavior of physicians. If the im-
pairment criteria were perfectly objective, we would expect medical
examination to sift out those people whose impairments are not
truly incapacitating; a higher proportion of the people examined by
physicians would be found to have minor impairments that do not
meet program criteria. But we know that the criteria are not per-
fect, and there is a lot of room for slippage. Also, we can guess that
unemployed persons in economic straits are likely to evoke sym-
pathy, so there might be some slight extra pressure on physicians
to diagnose more incapacitating impairments during economic
recessions.

Next, consider the behavior of administrative officials, the staff
of disability determination experts who work directly for benefit-
granting agencies and actually make the eligibility decisions. This
staff includes physicians, vocational experts, and people who spe-
cialize in disability determination. As program employees, these are
the people most likely to impose a strict definition of disability, most
likely to identify with the formal program goals of minimizing access
to need-based benefits and conserving program resources for the
most needy cases. So we might guess that as applications go up,
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the proportion of administrative awards will go down.* But we can
also note here that the rate of allowances would have to decrease
fairly significantly to offset the effects of the other factors identified
so far—increased rate of application and possible increased medical
determinations of impairment.

What will happen to the legal context of disability determina-
tion? First, we must ask whether more people will appeal their
cases. Assuming an increased rate of applications and a constant rate
of awards, we might expect the rate of appeals to stay the same.
But even a constant rate of appeals will produce a higher absolute
number, given a higher rate of applications. On the other hand, if
the rate of initial denials goes up, we might expect more people to
appeal their claims; this will happen even if appeals are a constant
proportion of denials. In addition, it seems highly likely that a tight
job market will increase the propensity to appeal; people have more
at stake in a disability claim.*

Next, we can ask whether appeals and administrative reconsider-
ations are more likely to produce disability awards than did the ini-
tial decisions. They are, for a variety of reasons. Perhaps only the
more severe cases are appealed. Time may worsen the medical con-
ditions involved, so that the time between an initial decision and an
appeal actually renders the claimant more severely impaired. Per-
haps the legal representation more common in appealed cases helps
the claimants. Whatever the reasons, the fact of a higher allowance
rate on appeal means that a higher rate of appeal will produce more
disability beneficiaries.*®

Having examined the nature of legal reasoning in disability cases,
we actually have some cause to expect that the rate of allowances in
the legal context would go up during periods of high unemploy-
ment, independent of the other reasons for a high rate of reversal on
appeal. Since courts insist on accounting for the realistic employ-
ment opportunities available to individuals, and these opportunities
are realistically smaller during high unemployment, legal decisions
are likely to be even more lenient during high unemployment. And
since courts are also more receptive to the subjective experience
of pain and discomfort as reported by individuals, to the extent
that people intensify their self-reported disability during periods of
high unemployment, the courts will also produce more lenient
decisions.®

Thus, there are several mechanisms through which high unem-
ployment can be expected to loosen the boundary around the dis-
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ability category. More people will apply to programs during eco-
nomic recessions, and the determination process is more likely to
let them through at each of several points.

There is still another important way that the economic context
will influence the disability system. Besides the additive effect of
the increase in number of cases and positive decisions, the case-by-
case growth may lead to more general changes: judicial expansion
forces legislators and program administrators to articulate new rules
that take into account the specific situations and general principles
formulated in legal decisions.

The development of vocational criteria in Social Security Dis-
ability decisions provides a vivid illustration of the expansion of gen-
eral rules. Vocational factors—a term generally used to mean age,
education, and previous work experience—have always been part
of the program. Even the Social Security Advisory Councils recom-
mended that such personal and situational factors be considered,
and various statutes incorporated into the disability definition the
phrase “considering his age, education, and work experience.” But
vocational factors have assumed increasing importance in the pro-
gram as time has passed. In the early years, most disability awards
were granted on the basis of the medical listings; vocational fac-
tors were invoked only in borderline cases. Gradually, the border-
line cases became so much more frequent that by 1975, over one-
quarter of initial awards were granted on the basis of vocational
factors.®

Given the complexity of defining “work” and “ability,” it is not
surprising that the vocational guidelines were not terribly suc-
cessful in conveying clear criteria.® The Social Security Administra-
tion has constantly revised them, elaborating a concept of “residual
functional capacity” to be applied to people who did not meet the
test of strict medical impairment. Its latest vocational regulations
were published in 1979, after at least three years of Congressional
debate and public controversy.

These newest vocational regulations rest on the same intellectual
foundations as the medical listings and manifest the same concern
for establishing objectively determinable criteria. The new term
“exertional impairment” expresses their attempt to match the exer-
tional capacity of individuals with the exertional requirements of
jobs. All work is divided into five categories: sedentary, light, me-
dium, heavy, and very heavy. Jobs are classified according to the
maximum amount of weight lifted, the amount of weight lifted fre-
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quently, and the amounts of sitting, standing, and walking required.
But the problem of determining the exertional capacity of an indi-
vidual remains the same as determining impairment, residual func-
tional capacity, or ability to work. Only the name has been changed.

The vocational regulations also follow the basic structure of dis-
ability definition by creating an automatic legal presumption of
disability for certain cases. Most important is the rule that a worker
over age fifty who has performed only heavy, unskilled labor and
who is no longer capable of doing his previous work will automat-
ically be deemed disabled; there is no inquiry into whether he
could do lighter work. This presumption is particularly interesting
because of its impact: it effectively means that the disability pro-
gram will transfer more older workers from the labor force to the
need-based system.® In a period of constantly rising unemploy-
ment, this would not be a bad strategy for a society that must find
a way to mediate between its ideology of work-based distribution
and its inability to provide jobs for a substantial proportion of its
population.

Was a shift of older workers out of the work-based system the
intended purpose of the new vocational regulations? It is impossible
to prove intent, and certainly a discussion of the need to reduce
the unemployment rate was never part of the formal and explicit
policymaking debates. But two sorts of evidence are at least highly
suggestive.

The first is the way the new vocational regulations were con-
structed, particularly the way the age factor was analyzed. In its first
draft of the regulations in 1976, the SSA explained its reasoning:

It must be recognized that there is a direct relationship between
age and the likelihood of employment. However, the statutory
definition of disability provides specifically that vocational factors
must be viewed in terms of their effect on the ability to perform
jobs rather than the ability to obtain jobs—in essence, how the
progressive deteriorative changes which occur as individuals get
older affect their vocational capacities to perform jobs.*

It then went on to say that “since no data or sources are available”
on the relationship between chronological age and vocational per-
formance, it would analyze “age-employment data” to find “a cer-
tain point where it would be realistic to ascribe vocational limita-
tions based on chronological age.”® The experience of the Social
Security and Veterans Administration disability programs would
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also be taken into account, to determine “when age makes a differ-
ence.” And finally, it noted that age fifty-five had already “gained
Congressional recognition” in certain other legislation pertaining to
disability.

Essentially, the agency conceded that it had no idea how age is
related to specific vocational abilities, and then it proceeded to for-
mulate such a relationship. During hearings of the Ways and Means
Subcommittee on Social Security, Commissioner James Cardwell
was told that the committee’s medical consultant doubted whether
physicians or adjudicators could make determinations of people’s
ability to perform at “exertional levels.” He was asked how these
new determinations would differ from or compare with the early de-
terminations of medical impairment. He answered:

AsIindicated . . . considering the “state of the art,” there is sim-
ply no satisfactory way to relate the effect of disease or injury to
an individual’s ability to work. However, since its inception, the
social security disability program, in making disability deter-
minations, has included an assessment of an individual’s residual
functional capacity.”*

Like the medical criteria that are “so necessary to the program but
give us the most trouble” (in Commissioner Ball’s words), the voca-
tional criteria are “impossible to specify but we do it anyway” (to
paraphrase Cardwell).

One can only conclude from this bit of history that the presump-
tion of disability for older unskilled workers was not the result of
any careful analysis demonstrating that such workers lacked adapt-
ability or transferability of skills. In fact, one administrative law
judge, drawing on extensive testimony from vocational experts,
claims that “neither advanced age nor lack of education materially
affects the ability to perform [a wide range of sedentary factory
jobs].”® Whatever the source of pressure on, or perceived need by,
the Social Security Administration to produce more liberal criteria
for older workers, it was certainly not from any good empirical evi-
dence relating age to vocational ability.

The second type of evidence is comparative. The sudden expan-
sion of disability pension programs has been a widespread phenom-
enon in a number of welfare states. The coincidence of expansion
in several countries with a widespread and relatively long-lasting
recession suggests that disability programs may play a key role in
disguising unemployment in advanced industrial societies. A com-
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parative study of eight countries concludes that “the increasing gen-
erosity and coverage of disability programs has led to a decrease in
labor force participation—and labor supply—for older workers.”*
This study notes that liberalized early retirement provisions have
also contributed to such a decrease, but still, “those countries which,
either deliberately or inadvertently, experienced rapid growth in
disability income transfers or recipients also experienced the most
rapid decrease in labor supply of older workers.”*

Studies of the relationship between disability pensions and eco-
nomic factors at the subnational level reinforce this picture. In the
United States, a reasonably strong relationship has been found be-
tween economic factors (especially poverty, unemployment, and the
proportion of the workforce in manufacturing) and the proportion of
the population on disability pensions.” In Sweden, pension rates
for the communes are significantly correlated with communal un-
employment rates, and the correlation is strongest in the upper age
groups.™ In Norway, the disability pension rate is higher in parts of
the country dominated by traditional industries (fishing, agricul-
ture, forestry), suggesting that disability pensions are used to buffer
the effects of structural transformations in the economy.” In Italy,
growth in the number of disability pensions between 1968 and 1978
was far more rapid in the high-unemployment southern region than
in the relatively more prosperous north.™

The evidence that disability programs have the effect of disguis-
ing unemployment is striking. To conclude, however, that the effect
of a program is its purpose is to make a teleological leap of faith.™
One can certainly argue that if policy-makers wanted to design dis-
ability programs for the purpose of relieving unemployment, they
could not have chosen better mechanisms. The vocational criteria of
the American SSDI program are a case in point. The formal defini-
tions used in most European welfare programs are another: in most,
disability is defined in terms of earning capacity—the ability to earn
some proportion of one’s own prior wages, or some proportion of
the average wage of a comparable healthy worker in a similar oc-
cupation in the same region.” The increased emphasis on earning
capacity, rather than physical and mental conditions by themselves,
means that the least productive workers will be drawn out of the
labor market. Particularly where wages are paid on a piecework
basis, or where there are wage premiums for heavy labor and work
requiring physical agility, the earning capacity definition will pull
out slower and weaker workers, and these will tend to be the older
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workers. The use of local rather than national wage scales to deter-
mine reductions in earning capacity will have the same effect, allow-
ing the disability system to pull out the least productive workers
from local economies. The mechanisms for disability programs as an
economic regulatory instrument are certainly present.

The categorical welfare system and its disability component were
originally conceived during a time of industrial expansion and rela-
tive labor shortage. Although there were local surpluses of agricul-
tural labor at many times and places during industrialization, there
was a relative scarcity of labor for newly emerging urban industries.
A major problem of designing welfare systems was to provide hu-
mane relief without undermining the forces that would drive agri-
cultural labor into the cities. The narrow circumscription of need-
based categories served this purpose. Now, in the 1960s, 1970s, and
1980s, the fundamental economic conditions have changed; many
welfare states are faced with a surplus rather than a shortage of la-
bor. Rates of unemployment are relatively high, and the economies
are incapable of accommodating the entire working age population
in the labor force. Yet an ideology of work-based distribution per-
sists and perpetuates a public ethic that “everyone should work.”

In such a situation, when ideology mandates that everyone should
work but society cannot provide employment for large segments of
its population, the dilemma can be reconciled by defining a higher
proportion of the population as disabled. Because disability is the
most flexible of the categories of the need-based system, it is the one
most readily available for use in this fashion. An expansion of the
definition of disability can reduce the pressures of unemployed
workers op the work-based distributive system and at the same time
preserve the legitimacy of the work ideology.
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The Political Dynamic of
Disability Expansion

Despite different national systems of using disability as their basis
for administration, distributive programs all share some important
characteristics. All use the category to delineate boundaries between
work- and need-based distribution. All rely on a clinical concept of
disability and certification by physicians, though the importance of
the clinical concept varies. In some, like German social insurance,
medical certification is a preliminary screen; in the United States,
the clinical definition is the primary restrictive mechanism of Social
Security disability insurance. Disability programs everywhere are
sensitive to economic conditions and are clearly related to the struc-
ture of employment in the labor market, however little we under-
stand the connections. And finally, disability programs the world
over are characterized by high rates of growth.

It is now time to return to the initial question of this book. What
is the meaning of the expansion of disability programs in advanced
industrial societies? Are these programs “in crisis,” and if so, how?
What do they tell us about the structure of the welfare state?

Rounding Up the Usual Suspects

What is happening in disability programs repeats a well-
established pattern in social policy. A program grows rapidly, per-
haps faster than originally estimated, or perhaps the growth rate
suddenly increases. The media begin to publish reports based on
data issued by the program agencies themselves, showing that the
number of beneficiaries, the size of the benefits, and cost of the pro-
gram are all increasing dramatically. Certain phrases become part of
the common language used to describe the program: “alarming
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rates,” “threats to financial stability,” “fiscal crisis,” “insolvency.”
Then explanations of the “crisis” are offered, along with the obvious
solutions that flow from them. The explanations are always the
same: the program encourages abuse because of the structure of its
incentives, and the administration of the program is in need of coor-
dination and better management to curb individual abuses.

When benefit programs are at issue, the culprit is always the pro-
gram user. Analyses of these programs are usually permeated with a
deep belief that the individual citizen is first and foremost a “wel-
fare maximizer.” (Here, “welfare” is meant in the general sense of
well-being, happiness, or utility, rather than the current colloquial
meaning of public aid.) To such a citizen, social programs represent
opportunities on the economic horizon, to be compared with all
other available opportunities. If the potential benefits of a social
program are greater than those of other opportunities, the citizen
will choose to enter the program. A corollary of this view of citi-
zens is that there is a hidden reservoir of people just waiting to
make use of any social program as soon as the rules and administra-
tive procedures make eligibility possible.

The classical liberal doctrine from which this view of citizens is
derived would put no moral judgment on such behavior; the pro-
gram user is simply behaving as a “rational man,” which is, after all,
how everyone behaves. But inevitably, the critics of the program in
crisis do attach a moral judgment. The explanation based on rational
motivation becomes inextricably bound up with one based on lazi-
ness and fraud. It is assumed that many users of the program do
not really need it, and that they are receiving benefits they do not
deserve.

Thus, rapid growth in the disability insurance program is at-
tributed primarily to an increase in use of the program, and the
main reason for that increase is thought to be that benefits are too
generous. The benefits of the disability program are compared with
those of unemployment compensation or with some standard earn-
ings level—either prior earnings or average spendable earnings.’
The policy recommendation that flows from this interpretation is, of
course, a reduction in benefits. Here the English Poor Law prin-
ciple of least eligibility appears in full dress: no one should be able
to obtain more through disability compensation than he could earn
in the labor market.

If the reformers truly believe that the only reason for overuse of
the program is excessively high benefits, then reduction of benefits
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is all that would be necessary to keep the excess users off the rolls.
But a host of other proposals indicates that policymakers believe
there is substantial fraud and abuse in addition to rationally moti-
vated program use. Thus, in the United States there has been a
move to review all Social Security Disability Insurance recipients
(mandated by Congress in 1980) and to “cut back the rolls.” Along
with this purging of the rolls, there have been efforts to strengthen
“vocational rehabilitation,” to make sure that people who can work
in fact do. All these reforms—reduction of benefits, review and
purging of the rolls, emphasis on rehabilitation, and increase in
work incentives—are exactly the reforms that logically follow, given
the analysis of the problem, and they are exactly the ones that have
been applied to other social welfare programs in crisis.

If, in the mythology of social policy, the culprit is always the user,
the accomplice is always the “administration” of the program. When
social programs grow rapidly, the growth is taken as evidence that
their organization is somehow faulty, and proposals for organiza-
tional reform abound. In a sense, the two explanations always go
together. The first rests on a theory of human motivation, arguing
that the incentives of the program combined with natural human
motivation lead to an adverse outcome for society. The second as-
sumes that proper administration or management can control some
of the bad effects of human behavior.

Typical prescriptions under the rubric of administrative reform
call for “coordination,” “streamlining,” “reorganization,” “rational-
ization,” “better planning,” and “monitoring and evaluation.”? In
the area of disability insurance, these suggestions appear with re-
assuring regularity. Proposals for the reform of the American Social
Security Disability Insurance program include the standard litany:
centralization of decision-making (in this case, transferring dis-
ability determination from the states to the federal government);
better training of disability determiners; standards for the selection
of claims examiners; standards and guidelines to clarify the defini-
tion of disability; and standards for various aspects of the process of
disability determination, such as “case processing time,” “accuracy,”
“adequacy of documentation.”? All of these suggestions for reform
come from the standard analysis of welfare programs, which sees
the problem as one of designing program features to manipulate
natural incentives most effectively.

The analysis of the disability category presented in this book sug-
gests a very different interpretation of disability program expansion.
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The very concept of disability is a dynamic idea fashioned to recon-
cile the tensions between two competing distributive principles. No
definition of disability, however “standardized,” can ever resolve
these tensions permanently, nor can streamlined management some-
how eliminate underlying conflicts. To understand the meaning of
disability expansion, we need to go back to the concept of disabil-
ity to see how it incorporates larger social tensions, and how the im-
plementation of disability programs leaves room for the continued
struggle over those tensions.

A Political Analysis of Expansion

The concept of disability is fundamentally the result of political
conflict about distributive criteria and the appropriate recipients of
social aid. Instead of seeing disability as a set of objective character-
istics that render people needy, we can define it in terms of ideas
and values about distribution. A political analysis must therefore
begin by elucidating the dimensions of the disability concept that
give it legitimacy as a distributive criterion. Three dimensions ap-
pear to be important. First, the label connotes a sense of moral
worthiness or desert. The foremost element of consensus about the
disability category is that its members are somehow deserving of so-
cial aid for some special reason. Second, disability connotes a signifi-
cant incapacity. And third, disability is a phenomenon to be under-
stood and revealed through clinical methods.

What gives disabled people a special moral status? It is not enough
to say that, for certain public purposes, the disabled are judged
more deserving than others. Two elements seem to underly this
judgment: innocence and suffering. Innocence means that the con-
dition of being disabled is beyond individual control. Society helps
disabled people because they find themselves in bad circumstances
through no fault of their own. As we saw in Chapter 3, the image of
cause in the concept of disability is that some external agent or force
prevents a person from being able to work. The imagery from infec-
tious disease suggests an outside agent that invades the body and
causes illness; and the imagery from industrial accidents suggests
anonymous forces of factories and industrial life as the cause of in-
jury. The disability concept thus eliminates motivation as a cause of
inability to work. People who are unemployed because of disability
have a higher moral claim because (it is assumed) they really wish
to work.
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Some diseases seem to be honored in social policy because they
are particularly lamentable or pitiable. For example, blindness is
treated well and recognized as worthy of social aid in almost every
society. It is always listed as a compensable condition in social pro-
grams, without controversy, even though everyone knows that it is
quite possible for blind people to work. An examination of the po-
litical concept of disability must take into account this emotional
element and ask what diseases or conditions are particularly to be
feared and pitied. Public fears change over time, with changes in
the incidence of different diseases and injuries, changes in public
knowledge, and changes in medicine’s ability to alleviate the suffer-
ing caused by various physiological problems.

The claim that disability connotes deservingness may seem jolt-
ing at first, because the more common argument, especially among
organizations of the disabled, is that disability is a term of stigma-
tization and conveys a lower social status. Much of the sociological
work on disability has concentrated on the phenomenon of stigma
and ways that disabled people manage a new, stigmatized identity.
Even the very word “invalid,” when pronounced with the accent on
the second syllable, suggests the illegitimacy of the disabled status.*

How can this contradiction be reconciled? How can disability be
at once a term of esteem and a stigma? First, judgments of social
status and desert are relative. Disabled people can simultaneously
be judged inferior when compared with some abstract ideal of “nor-
mal” or “healthy” people, but superior when compared with other
unemployed people. Second, official policy often expresses more
idealistic sentiments than citizens manifest in their behavior. While
official policy elevate the disabled as a class to a special, higher cate-
gory of citizenship, private behavior and even official practice often
betray contempt for the particular disabled individual.

Incapacity, the second dimension of the disability concept, con-
veys the idea that the disabled person is less than fully capable as a
human being. The actual word “incapacity” is part of the definition
of eligibility in almost every program.? In the American Social Se-
curity program, the concept of capacity is largely mechanical; what
is tested is the individual’s ability to perform as a machine. The em-
phasis on “exertional requirements” of jobs as well as performance
criteria in the definition of disability reflect the notion of physical
capacity. Other programs define eligibility in terms of earning ca-
pacity, so that wages, rather than physical performance, are what is
quantified.
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The third dimension of disability is that it is defined through
clinical methods. The clinical approach rests on two important as-
sumptions: first, that the cause of an inability to work can be found by
looking at the individual; and second, that causal factors can be sepa-
rated into objective and subjective components, and that it is pos-
sible to observe and measure the objective factors, independent of
the will or subjective perceptions of the individual. The clinical ap-
proach is essential to the political concept of disability because it
provides the validation and thus the legitimacy of individual claims.

Once these elements of disability as a legitimating idea are set
forth, the problem of expansion appears in a new light. The very
concept of disability contains a powerful dynamic of definitional ex-
pansion that cannot be much affected by the sort of fine tuning sug-
gested in the standard analysis. Each element of the political con-
cept is a door through which new phenomena can enter and acquire
legitimacy as types of disability for official purposes.

The criterion of desert admits new phenomena whenever it can
be shown that the cause of individual incapacity or suffering is out-
side the realm of individual responsibility. One important way in
which the disability category is expanded is the establishment of
consensus that certain incapacitating conditions are socially caused.
The argument for compensation is then analogous to that for indus-
trial accident insurance: if injuries or diseases are caused by anony-
mous forces of societal development, individuals should be compen-
sated from collective resources.

The workplace and even the general “environment” as the locus
of toxic substances give rise to new forms of disease causation for
which the individual cannot be held responsible. Asbestosis and its
concomitant forms of lung and liver cancer are examples of diseases
that have been recognized as occupationally caused; cancers due to
radiation exposure are examples of diseases that have come to be
seen as environmentally caused. The idea of exposure to toxic sub-
stances is the modern analogue of infection by a germ. And much
like Koch’s postulates, the emerging common law of compensation
for occupational diseases requires a demonstration that the claimant
was actually “exposed” to a particular substance.

Workers Compensation programs have begun to include some
occupational diseases as compensable phenomena in the last ten
years, and the end is not in sight. Similarly, there are proposals
for public insurance programs to compensate people for diseases
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brought on by their environment (as from radiation or chemical
dumps) and by household products (such as asbestos and urea-
formaldehyde insulation). Unless there is a major change in the
underlying political consensus that socially caused harms should be
socially compensated, there will continue to be an increase in redis-
tribution on the basis of new forms of disability.

Another significant area of expansion is in the recognition of
stress as a causal factor of disease, injury, and disability. At least
fifteen states now allow Workers Compensation benefits in cases
where the disability stems from stress on the job, whether caused
by a supervisor, by co-workers, or more indirectly by company pol-
icy. Needless to say, defining what constitutes stress is a tricky busi-
ness, perhaps even more difficult than giving operational meaning
to “impairment,” and states are struggling to put solid boundaries
around the idea of stress as a causal factor. Michigan has passed leg-
islation saying stress must arise from “actual events of employment,
not perceptions thereof.”® Massachusetts, through a state supreme
court decision, has said that the incapacitating mental or emotional
disorder must be “causally related to a series of specific stressful
work-related incidents.””

The disability category expands also through sheer compassion
for human suffering. When a new form of suffering becomes wide-
spread and visible, mandating compensation is something that
policy-makers can do about it. In 1980, Senator Birch Bayh in-
troduced an amendment to make people with terminal illnesses im-
mediately eligible to receive Social Security disability payments,
without the usual waiting period after application.® The idea is fas-
cinating, not only for all the questions it raises about what counts as
“terminal illness” but also for its illustration of the dynamic of defi-
nitional expansion.

The proposal arose in the midst of discussions of cost contain-
ment and benefit reductions. Bayh cited stories of people who died
before they could collect benefits. (His own wife had died of cancer
less than a year before. Conventional wisdom about health politics
has it that every Congressman or -woman has a relative who re-
cently died of some major disease, so that legislators are easy targets
for lobbying on programs to aid medical research and treatment.)
Despite the fact that the amendment was ruled out of order because
not germane to the cost control measures, the Senate voted to adopt
it. Here was a case of obvious desert—suffering of perhaps the
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worst kind, and certainly one that most people fear; once the idea
of including it in the disability category was even suggested, the
proposal seemed irresistible. (But not totally irresistible—the vote
was 70-23!)

The criterion of desert forces us to ask whether there are other
circumstances in which individuals find themselves through no
fault, perhaps even through some virtue, of their own.® Why should
not child-rearing, creative but unpaid endeavors, or voluntary labor
count in the grand tally of moral worth? Why shouldn’t contribu-
tions to one’s own savings and retirement plan constitute a demon-
stration of fiscal responsibility equivalent to Social Security contri-
butions? And more pointedly, why shouldn’t any unemployment
caused by structural factors—anything from automation to a plant-
closing to the decline of an industry—generate an entitlement to
aid on the same terms as that received by the disabled?

If the moral dimension of the political concept invites a stream of
new problems to be included in the disability concept, the inca-
pacity dimension invites a virtual flood. Incapacity can be judged
only against some standard of full capacity or completeness, and the
possibilities for broadening this standard are endless. The original
programmatic concepts of disability used physical capacity as a stan-
dard of reference, but the idea of incapacity can be extended to
social, emotional, and intellectual performance even within the
work role.

The standard has already been broadened to include not only a
capacity to perform what we normally think of as “work” but the ca-
pacity to perform a variety of other social roles as well. Most no-
tably, there are now programs for the “learning disabled,” who are
judged with reference to educational performance, and the “devel-
opmentally disabled,” who are judged with reference to general
norms for physical, social and intellectual growth.' The unlimited
potential for expansion buried in these concepts is illustrated by the
following discussion taken from a recent essay on the definition of
“developmental disability”:

Relative to their peers, the developmentally disabled are not as
well equipped to interact profitably with all the environments
through which children are expected to pass. As such they are
potentially disabled relative to future environments; and as such,
the service of “habilitation” for future environments is the treat-
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ment modality of choice rather than “rehabilitation” for those
who at one time were not disabled but became so."

One can only wonder who is not disabled in this sense. Everyone
could use a little more “equipping” to interact profitably with his or
her environment.

The ultimate twist in expanding the disability concept through
the incapacity dimension is to attribute incapacity to those who
work with the disabled. In a recent story about dyslexia, Time maga-
zine labeled this reading problem as “a learning problem and a
teaching disability.” ** The incapacity to perform some task becomes
also an incapacity of the capable to cope with the incapable.

The clinical method of definition offers still more ways of expand-
ing the disability concept. Fundamental to clinical inquiry is the
measurement of physiological processes and the comparison of the
individual with population norms. Clinical methods make it pos-
sible for new types of incapacity to be translated into forms that fit
official definitions of disability. Once some intangible quality (such
as learning ability or adaptive ability) is put on a quantitative scale,
some people are found to have more or less of it, and it comes to be
understood as “capacity.” From here, there is only a short step to
partial incapacity and disability.

There is every prospect for a growth industry in disability evalua-
tion. The clinical concept of impairment gives rise to a need for ob-
jective measures of subjective factors. The problem of pain has al-
ready been tackled, but there are a host of other subjective factors
yet to be given clinical specification: fatigue, dizziness, shortness of
breath, weakness, and anxiety, to name some of the major ones.
Then the factors of age, education and work experience must be
specified; the recent vocational guidelines begin this effort, but new
components of these factors will surely require further elaboration.
Next, psychological or personality factors should certainly be ac-
counted for, and it is not hard to imagine the professionals in psychol-
ogy and psychiatry obliging with diagnostic classifications. Further-
more, the description of jobs in terms of “functional requirements”
is merely in its infancy—exertional measures are only the tip of the
iceberg. Every job also has its requirements for intelligence and
creativity, for sociability, anxiety tolerance, judgment. The possibili-
ties are endless.

Finally, there is a subtle way in which epidemiological research
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creates pressures for expansion of the disability concept through its
discovery of statistical patterns. Unlike clinical medicine, which fo-
cuses on the individual and seeks to make a determination about his
or her health at a given moment, epidemiological research focuses
on large populations and seeks to determine the causes of disease by
finding behavioral, environmental, occupational, or demographic
correlates. These correlates are then labeled “risk factors,” and indi-
viduals to whom some of the risk factors for a particular disease ap-
ply are said to be “at risk.” It is as though the time dimension of
disease were extended backward, so that people are seen as being
on the trajectory of a particular disease before they manifest any of
its symptoms. People with high levels of a certain type of blood cho-
lesterol, for example, are “at risk”—in danger of developing coro-
nary artery disease—even though they show no signs of the disease
itself. Similarly, pregnant women over age 35 are usually considered
“high risk pregnancies,” regardless of whether the course of the
pregnancy is normal.

Since the state of being “at risk” is not usually incapacitating, this
new category would not seem to have any bearing on disability pro-
grams. Although the label constitutes a prognosis, there is nothing
new about this phenomenon as such; insurance companies have
long required medical examinations in order to make prognoses for
applicants for life insurance policies. What is new is the scale on
which such prognoses are made.

As more and more diseases are studied and more risk factors
identified, more people are made to bear the label of some medical
prognosis as part of their identity (in much the same way that demo-
graphic characteristics become part of their public identity), and the
label affects their self-image. Researchers have found that disease
screening programs sometimes have the side effect of causing people
to think that because they are at risk for a disease, they are also
sick.’® This suggests a dynamic by which expanded professional un-
derstanding of predisposing and causal factors may lead to an ex-
panded popular conception of disability.

The increased identification of “at risk” populations may also
work more directly to decrease employment opportunities. Em-
ployers choosing among potential employees will seek to select
those with the best health prognoses. This issue becomes particu-
larly important in the area of heart disease, which has increasingly
been recognized as being “caused” by work and therefore compen-
sable under Workers Compensation. Because the cost of Workers
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Compensation to employers is related to the cost of compensating
their employees, employers try to avoid hiring workers who might
bring up their premiums.* It is not hard to imagine the process by
which epidemiological research makes possible the identification of
potentially disabled people, who are then disadvantaged in the la-
bor market. In this way, merely being “at risk” can actually incapaci-
tate people by preventing them from getting a job.

Who Benefits from a Flexible Disability Category?

The idea of disability provides numerous intellectual justifica-
tions for expansion of the administrative category, but the expansion
itself is achieved by real political actors who take advantage of ideas
as resources. Where does the impetus for expansion come from? This
study does not allow us to give conclusive answers, but because we
have seen that disability is a flexible category, created and adapted in
different political contexts, it is worth speculating about who bene-
fits from that flexibility and from changes in the direction of either
expansion or contraction.

The disability concept was essential to the development of a
workforce in early capitalism and remains indispensable as an in-
strument of the state in controlling labor supply. As many economic
historians have pointed out, the advent of capitalism required a ma-
jor transformation in the very idea of human labor."* In the pre-
capitalist, mercantilist vision, a large but undifferentiated popula-
tion was the source of national wealth. More workers meant both
more output, especially for export, and more tax revenues. In the
capitalist vision, by contrast, labor is a resource to be manipulated,
like capital and land. The working population became “modifiable
and manipulable human material whose yield could be steadily en-
larged through improvements in use and organization.”*®

Transformation of the labor force did not just happen; it required
state policies to close off alternatives to wage labor, such as begging,
and other policies to mold the workforce into a more skilled and spe-
cialized collection of people. The distinction between the able-
bodied and nonablebodied was only part of a larger process of differ-
entiation in which various skills and abilities were recognized and
applied in assigning people to jobs. The map of disabilities used by
social programs implicitly matched individual capabilities to the
physical and mental requirements of available work. Nowhere is the
connection between disability definition and labor force require-
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ments more explicit than in the American Social Security “voca-
tional grid,” with its matching of individual characteristics to the ex-
ertional requirements of jobs, and in the notion of “residual work
capacity.

The search for objective measurement of work capacity is not
necessarily coercive. These methods are used to help redesign ma-
chines and work environments that produce fewer injuries, and
to identify remaining abilities that a handicapped person can par-
lay into broader skills and greater independence. (For example,
paraplegics who still have muscle control above the neck are taught
to use their mouths to operate levers and switches that control
wheelchairs and other appliances.) But these methods are also used
to detect malingering and to find remaining work capacity in dis-
ability claimants.

When identification of residual work capacity “proves” that a
handicapped person can still do some jobs, and when that proof be-
comes the basis for denial of benefits, the technology of disability
evaluation certainly can have a coercive effect. Particularly in frag-
mented systems like the American one, where disability evaluation
is not connected with actual job-finding services, the determination
of residual working ability is likely to leave the individual in a no-
man’s-land: he or she is “found” able to work but not “found” a job.
Most important, the air of objectivity surrounding disability evalua-
tion helps legitimize government decisions not to provide social aid
and creates a sense of ultimate correctness, beyond which there can
be no appeal.

Disability evaluation is thus an instrument of the state (as the
purveyor and arbiter of public programs) and of employers—an in-
strument not in the sense of a single tool to be wielded by a mono-
lithic actor, but rather in the sense of an organization or system
whose overall pattern of decision-making shapes the labor force by
pushing some people into it and allowing others out. Policy deci-
sions of legislative, administrative, and judicial bodies profoundly
influence the way the system works. But at the same time, disability
evaluation is not an instrument over which the state has exclusive
control. Applicants’ decisions to apply for benefits and to appeal
their cases, as well as physicians’ and lawyers’ efforts to advocate the
cases of their clients, create tugs and pulls on the system.

In addition to shaping the internal composition of the labor force,
disability programs can have the effect of absorbing and disguising
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unemployment and thus controlling the total supply of labor. By
making policy decisions to define disability more liberally for older
workers, states are able to retire older workers from the labor force
more quickly than otherwise. When people go on disability pen-
sions instead of unemployment insurance, they are no longer part
of the labor force and therefore not counted in the unemployment
rate. In times of high unemployment, flexible disability categories
provide a holding tank where otherwise unemployed people can be
“hidden.” But while the disabled are statistically invisible in the un-
employment figures, they are a fiscal presence: they still cost money
from the public treasury. The “hide now, pay later” aspect of dis-
ability programs may explain the cycle of expansion and contraction
in the United States and Europe.

Employers also benefit from a flexible disability category. A stan-
dard Marxist argument about welfare programs holds that they are
used by employers and the state to absorb excess labor in times of
high unemployment when the unemployed show signs of political
unrest; in times of labor shortage, welfare programs are contracted,
pushing people back into jobs and restoring the disciplinary effect of
low welfare benefits on the wage demands of the employed. The
disability category could certainly be used this way in theory, but
one does not even need to postulate inhumane motives to explain
why employers benefit from a flexible category. Assuming competi-
tive markets and some pressure to make his workforce more pro-
ductive, the most compassionate employer would find it far easier to
let go an older worker by pushing him into a disability program than
by discharging him onto the unemployment rolls.

Since employers do not pay direct premiums for Social Security
disability programs, as they do for industrial accident insurance,
they do not perceive any direct costs when they shift their less pro-
ductive workers into these social insurance schemes. The existence
of disability programs might even be a valuable bargaining resource
for an employer who is trying to prune his workforce of older,
weaker, slower, less productive workers. One can easily imagine an
employer trying to convince a worker to retire by hinting that a dis-
ability pension could be arranged and that unemployment would be
a dismal alternative:

I know you prefer to continue working, but you just can’t keep up
to speed any longer. I'd really hate to let you go, because at your



182 THE POLITICAL DYNAMIC OF DISABILITY EXPANSION

age, it won’t be easy to find another job. But if you'll agree to see
the company doctor, I think he’d probably find your arthritis
is the cause of your inability to keep up. And we would help you
file for a Social Security disability pension—how about it?

Legislators have a strong interest in flexibility, too. They face
conflicting pressures with respect to welfare programs: on the one
hand, they get specific requests for help from individual constitu-
ents who want to obtain disability benefits;'” on the other, they in-
cur general resistance to expansion from their constituency-at-large,
which has a diffuse interest in keeping government spending and
taxes low. Flexible standards allow legislators to satisfy both constit-
uencies. They can press simultaneously for eligibility of specific con-
stituents and for wholesale trimming of the rolls, and agencies can
respond to both demands at the same time. They can find definitional
openings to justify eligibility for the particular case, and use other
definitional ambiguities to eliminate large classes of recipients.

Legislators, at least in the United States, have always had a deep
ambivalence about disability programs. As one scholar notes, “Con-
gress has continuously believed the [Social Security] program to be
both essential to a basic system of income security and an open invi-
tation to drop out of the work force.”® A system of seemingly firm,
objective standards (such as the SSA’s Listing of Medical Impair-
ments or the VA’s Disability Rating Schedule) combined with a high
degree of discretion on the part of disability determiners helps
legislators resolve their ambiguity. Strict standards provide sym-
bolic reassurance to the side that worries about abuse and to the
general public concerned with fiscal restraint; discretionary eligi-
bility mechanisms satisfy the compassionate side by allowing legis-
lators to help particular constituents.

The agencies responsible for determining eligibility also have a
large stake in keeping the definitions flexible. For one thing, if these
administrative agencies know they are going to have to respond to
legislative changes of mood, they will want criteria fluid enough
to enable decisions to swing with the political wind. Second, ambi-
guity serves the same function for determination agencies as it does
for legislatures; it allows the agency to appear to satisfy consituen-
cies that make conflicting demands. Third, the knowledge base of
the disability and rehabilitation field is changing rapidly. Whereas
heart attacks were seen as permanently and totally disabling a dec-
ade ago, the new therapeutic approach is to return heart patients to
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exercise and work extremely quickly. Given the rapid accumulation
of scientific information, it is prudent policy for an agency to use
imprecise language that can accommodate changes in clinical wis-
dom. Last but not least, administrative agencies are staffed by
people who regard themselves as professionals and who place a high
value on their autonomy. Their professional identity is tied to their
ability to use discretion and judgment in decision-making. The
more precisely disability is formally defined, the more mechanical
and uncreative the determiner’s task becomes.

Service agencies for the disabled, especially rehabilitation agen-
cies, also benefit from definitional flexibility. The paradox of social
service agencies is that while they nominally seek to reduce the
number of problem cases who need their services, they are re-
warded in the political and budgetary worlds by demonstrating that
problem cases abound. A rehabilitation agency, for example, needs
clients in order to survive and grow. If it is successful in rehabilitat-
ing many people, it depletes the supply of potential clients and can
obtain more clients only by expanding the types of problems it
treats and the definition of the handicaps it purports to serve. If, on
the other hand, an agency is unable to rehabilitate many of its cli-
ents, its most effective strategy in the political arena is to publicize
the large number of disabled people who need its services. It can
deflect attention from the ineffectiveness its services by dramatizing
the size of the needy population instead. Thus, whether or not an
agency is successful in its nominal mission of rehabilitation, it al-
ways has an interest in making the disability problem bigger. Defi-
nitional expansion is part of the strategy for agency survival.

Agencies that serve the disabled may also create disability in a
more direct sense. Robert Scott’s classic study of blindness agencies
showed that much of the behavior of blind men is taught to them
by agencies rather than being a necessary result of sightlessness.
Docility, acquiescence, dependence, helplessness, melancholy, and
asceticism, for example, are all part of the stereotypical image of
blind people, and blind people may be socialized by acquaintances
and professional blindness workers to adopt these roles.

The legal definition of blindness (corrected vision in the better
eye is less than 10 percent of normal vision) is an arbitrary line
through a range of visual acuity. Although a 90 percent loss of vision
is serious, people with only 10 or even 5 percent vision can still see
enough to perform many daily activities. Only a small fraction of
the legally blind have no vision at all.* Yet once people are pro-
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nounced legally blind, they are referred, if not pressured, by eye
doctors and acquaintances to agencies for the blind and are treated
as if they couldn’t see at all. They are taught braille, even when spe-
cial lenses might enable them to read; they are taught to use canes
and guide dogs, even when they can see well enough to move
around; and they are trained in jobs for the blind, even when their
remaining sight is enough to do other jobs.? In these ways, re-
habilitation agencies actually make people more incapacitated than
they are.

Such agency behavior might lead to expansion of cash transfer
programs in three ways. First, people who are socialized by the
agencies to think of themselves as more handicapped, rather than
less, are more likely to define themselves as disabled and apply for
benefits. Second, to the extent that socialization and training actu-
ally reduces the independence and performance of the handicapped,
these clients do in fact come to need more social aid. And third,
when rehabilitation agencies participate in or are responsible for
disability determination for public programs, their general organi-
zational bias toward expanding the definition of disability will inevi-
tably lead them to apply those broader definitions. There is a cer-
tain irony, then, in the willingness of American Congressmen to
place their faith in state vocational rehabilitation agencies as the
guardians of strict eligibility criteria.

Finally, there are interest groups who benefit from disability ex-
pansion and indeed devote themselves to creating official recogni-
tion of particular disabilities. Disease and injury provide a focal
point for citizens’ organizations. Many groups have crystallized
around specific diseases or disabilities,” and having realized that
disability provides one legitimate way to receive aid from the state,
they use standard pressure-group tactics to obtain statutory recogni-
tion of new categories of disability. Once a particular disease or con-
dition obtains such recognition, an individual is automatically en-
titled to aid if he can prove he has it. These statutory presumptions
eliminate the need for each affected individual to demonstrate ei-
ther incapacity or work-related cause.

A well-known example of interest group success is the federal
compensation program for black-lung disease, which affects coal
miners. Less well-known are the “heart laws” obtained by many
public employee groups to govern their state and municipal pension
programs. These laws create an automatic presumption that any
heart disease suffered by certain public employees was caused by
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their work. Courts have tended to expand the effect of the laws by
allowing the presumption to hold even when the claimant suffers an
acute onset of the problem while off duty or years after retirement.®
Interest groups have expanded the scope of the presumption by
lobbying for its application to more and more employee groups;
from its original application to policemen and firemen with frontline
or street jobs, it has been broadened to include sheriffs, investiga-
tors, safety officers, highway patrolmen, prison officers, and even
fish and game wardens. These groups have also been able to obtain
presumptions for other types of diseases and conditions such as
pneumonia, tuberculosis, hernia, and back problems.

Although disease- and injury-based interest groups have been
part of the political scene for a long time, recent years have seen the
development of a new type of group that appeals to the disabled
as a general category rather than to specific conditions. Examples
are the Citizens for Independent Living and the Coalition of Citi-
zens with Disabilities in the United States, and the Union of the
Physically Impaired Against Segregation in England. Unlike the
disease-specific interest groups, which seek either legal recognition
or public funds for research and treatment or “their” disease, the
general disability organizations lobby for the extension of rights,
privileges and protections for the disabled as a class. Their main focus
has been on access to buildings, public transportation, educational
programs, and jobs. In the United States, their main victory is a
provision in the Rehabilitation Act of 1973 that prohibits programs
or institutions receiving federal aid from discriminating against
“otherwise qualified” handicapped people.*

The general disability groups typically do not define “disabled”
in their platforms. It is likely that to do so would bring to the surface
some conflicting interests that are masked by the general term. For
example, in a 1975 controversy over proposed federal regulations on
job rights for the “handicapped,” groups representing the blind,
deaf, and physically impaired opposed the rules because they did
not want to be lumped together with alcoholics, drug addicts, and
the mentally ill.» Nevertheless, even though the general-interest
groups probably do not expand the definition of disability per se, by
expanding privileges and rights for all the disabled, they give im-
petus to other disability- and disease-specific groups to seek legal
recognition of their problems as disabilities.

The conventional analysis of disability expansion sees the pro-
gram recipient as the prime beneficiary and presumably the in-
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stigator of program expansion. But there is a strong case that indeed
much more powerful organizational interests benefit from flexibility
and even expansion of the category: the state, employers, legis-
lators, disability program agencies, and rehabilitation agencies all
benefit from having a disability category they can manipulate. Thus,
reforms aimed at curbing the use of programs by individuals would
hardly seem to be an effective solution to the disability expansion
problem. One has to question whether anyone other than budget
officers and taxpayers—two notably diffuse constituencies—has any
real interest in restraining the growth of the disability phenomenon.
If disability expansion is really a problem, one is hard put to say
whose problem it is.

Disability Expansion and the Crisis of the Welfare
State

Disability programs are said to be exploding, but they are only
the latest symptom for harbingers of crisis. Similar warnings have
been issued about public welfare expenditures, public health insur-
ance programs, and old age pensions. The titles of recent books on
the welfare state proclaim its impending doom: The Fiscal Crisis of
the State, Welfare States in Crisis, Contradictions of the Welfare
State.” What does it mean to say that the welfare state is in crisis,
and what does the study of disability programs teach us about the
nature of crisis?

The term “crisis” is often used simply to mean very rapid growth;
a significant increase in a program’s growth rate is taken as a sign of
loss of control by the agencies in charge. Journalistic and academic
discussions use images of ravenous appetite and suggest that the ex-
panding program will compete all too successfully with other pro-
grams for scarce public resources. In this sense of “crisis,” disability
programs surely qualify. But if “crisis” is simply a label for “quicken-
ing” or “expansion,” it is merely a rhetorical device and does not
give us much insight.

Assertions of crisis are sometimes meant to imply a total break-
down or collapse of the system. Breakdown theories almost always
point out trends, such as increasing expenditures or growth of po-
litical unrest, and suggest that what has heretofore been a linear or
even exponential trend will suddenly behave differently. Predic-
tions that the American Social Security system will collapse are of
this nature.” The chief image here is a threshold beyond which a
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system undergoes structural transformation. But rarely do these
theories specify the location of the threshold, the factor that will
push the system over the brink, or the nature of the predicted
collapse.

Marxist interpretations of crisis are also breakdown theories and
rely on analyses of trends, but their distinctive feature is the idea of
internal contradiction. In these theories, the very structure of the
(capitalist) state embodies two principles that cannot coexist in
the long run. To use Claus Offe’s definition, “A contradiction is the
tendency inherent within a specific mode of production to destroy
those very pre-conditions on which its survival depends.”? Accord-
ing to Offe, the difference between a contradiction and a crisis is
that in the former, “the self-destructive tendencies . . . and their
destructive and revolutionary potential can well be controlled and
kept latent through various adaptive mechanisms of the system, at
least temporarily.”? Theories of contradiction, including Offe’s,
usually imply that a breakdown is imminent or inevitable, but it is
worth distinguishing the idea of an ongoing incompatibility or ten-
sion from the idea of complete collapse or structural transformation.
Many theorists who accept the idea of contradiction are concerned
to explain why two seemingly incompatible phenomena can coexist
as long as they do, without breakdown.®

There are basically two versions of the contradiction theory of
crisis, the economic and the political, though the distinction is
more a matter of emphasis than of separate explanatory factors.
The economic version, sometimes called “fiscal crisis,”*" holds that
the state must constantly expand its expenditures, but its revenues
cannot expand fast enough. The state must provide for economic
growth (or capital accumulation, which fuels growth) and for the
welfare of its citizens. Money for both functions must come from
the surplus product—the extra value added to raw materials by
human labor. In fact, the surplus product must be divided three
ways: some must be reinvested to produce more profit; some must
be returned to workers in the form of higher wages; and some
must go to the state in the form of taxes. In a sense, three animals
are feeding out of the same trough, and all three must be satisfied if
the system is to keep going. In this version, the breakdown occurs
when the economy can no longer be productive enough to sustain
all three feedings, or (to leave the farm reluctantly and return to
academia), when there is a decline in labor productivity and a falling
rate of profit.” The rate of profit might fall either because the work-
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ers demand and get too much (the welfare state has gradually re-
distributed more of the total product away from capital and toward
labor), ® or because business revolts against the state’s excess taking
and refuses to reinvest.*

The political version puts more emphasis on support for existing
economic and political arrangements. In democratic capitalism, the
workers’ consent to the right of government to rule and to the sys-
tem of private ownership of property is essential. Legal rights to so-
cial aid are the central element of both consent and contradiction.
On the one hand, the state garners a great deal of political loyalty
through its welfare spending; social welfare entitlements reduce
class conflict by reducing workers’ motives to demand higher wages.
On the other hand, workers and the poor eventually come to de-
mand these entitlements as “rights to subsistence,” and they are
less willing to tolerate either low wages or low welfare benefits and
spending.® The breakdown in the political version is signaled by an
erosion of political support.

What contradiction theories of crisis have in common is the idea
that there are two parts of society, each of which operates with its
own logic, and these two sorts of logic are mutually incompatible or
destructive. The economic version of contradiction emphasizes the
scarcity or finiteness of resources, out of which several competing
functions must be funded. The political version emphasizes the or-
ganization of society around competing sets of rights or distributive
principles: market power versus political power, rights in property
versus rights in persons, or—as I have drawn it—work versus need.

Even granting that these tensions exist, there is still the question
of whether the two parts can coexist indefinitely. One answer is that
there must eventually be a breakdown because there is no actor or
agency sufficiently unaffected by the contradiction to be able to step
outside the system to counteract its self-destructive tendencies.* In
this view, the system is on a collision course, and no one from inside
can stop it.

The interpretation of disability as a concept that mediates the
boundary between two conflicting distributive principles offers a
very different answer to the question of coexistence. The focus on
the boundary between two systems, rather than on their internal
logic and operations, reveals the way the boundary is socially con-
structed. It is not fixed, either by objective characteristics of indi-
viduals or by objective requirements of the economy. It is some-
thing society creates and constantly redesigns. To view disability in
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historical and cross-national contexts is to see that societies have dif-
ferent options for resolving the contradiction between work and
need, and that they can adapt and adjust any choice over the course
of time.

Theories of crisis that postulate inevitable breakdown make the
same mistake as do bureaucratic concepts of disability. The bureau-
cratic notion assumes that given a certain physical constitution, a
person can or cannot do a certain task. In fact, humans are nearly
infinitely adaptable. That is why the disability literature is replete
with anecdotes of people who climb steel girders with their arms or
do fine penmanship with their toes. Breakdown theories of crisis
make similarly erroneous assumptions about state and society. The
existence of conflicts or contradictory tendencies does not mean that
the state must devour its own tail or collapse in total paralysis. States,
too, can learn to walk with crutches and braces. And while it is not
the most elegant form of locomotion we can imagine, hobbling has
accomplished much of what we consider worthwhile in the history
of civilization. Social theory would do well to borrow an analogy
from the rehabilitation field and see the state as disabled rather than
incapacitated.

But if there is no imminent or even inevitable breakdown, there
is still a social truth to the sense of crisis about public disability pro-
grams that pervades policy circles and media reports. Given all the
ways in which major social and political institutions benefit from
flexibility and expansion of the disability category, it is hard to be-
lieve that expansion itself is the source of panic. More likely, the
sense of crisis is better accounted for by a decline in flexibility.

There are several reasons why the disability category has lost
flexibility. First, as programs mature, the standards of eligibility get
more and more detailed through adjudication and rulemaking and
the sheer creation of precedent. Less and less is left to the discre-
tion of gatekeepers. Each time a legislative or administrative body
seeks to revise definitions and standards, there is pressure to make
them more precise. To make a standard more vague seems a viola-
tion of fairness, and indeed courts sometimes overturn statutes and
regulations for being too vague.

Second, standards of disability work in large measure by the de-
vice of legal presumptions for entire categories of people, injuries,
or causes. Once a legal presumption is created, it is hard to elimi-
nate. A presumption comes to be viewed as an entitlement, vir-
tually creating a political constituency of people who stand to gain
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from being eligible. These groups are identifiable people, each of
whom will incur a great loss if the presumption is removed, and
each of whom therefore has a strong motivation to work for its con-
tinuation. Moreover, these groups comprise people who already
suffer some condition historically deemed pitiable and worthy of
compensation; they can call upon public sympathy in their struggle
to preserve the presumption. The disability category thus grows by
incorporation of large classes, but can be cut back only through case-
by-case examination of individuals.

Third, once people are categorized as disabled, they become so-
cialized to the role. The degree to which different people accept the
image of themselves as dependent and unable to work, of course,
varies. But the longer people do not work, the less likely it is that
they will return to work. Dependence creates dependence. There is
even a psychiatric term for people who are pathologically depen-
dent on social aid—"“compensation neurosis.” Programs tend to
make their own clients, Pygmalion-like.

Fourth, the labeling of a condition as disabling by both the medi-
cal profession and state bureaucracies educates the public to believe
the condition is actually disabling. Popular wisdom about health
in any given era is in large part the trickle-down of professional
wisdom from an earlier era.”” The general public went on believing
in and requesting antibiotics for colds and sore throats long after the
leading edge of the medical profession abandoned the practice of
prescribing them. Once a condition such as heart attack or “Agent
Orange syndrome” is officially accepted as disabling, people with
that condition may be induced to think of themselves as disabled,
even after science has found effective treatment methods.

All of these are ways that the state as well as employers, deter-
mination agencies, and rehabilitation agencies loses flexibility as pro-
grams mature. But there is no reason to think that a system which
has lost flexibility must collapse entirely. It can continue to adapt,
even if some options, particularly contraction, are not open or are
more difficult to accomplish.

In the face of decreased flexibility of the disability category, what
options does the state have? Disability programs are at bottom a so-
cial mechanism for compensating people in need. There are basi-
cally two ways society can compensate people it deems needy: it can
impose liability, which means identifying someone as responsible
for the need and shifting the costs to that party; or it can set up pub-
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lic insurance or welfare programs that diffuse the costs to society at
large.

Welfare states have chosen to rely heavily on the insurance/wel-
fare option. To compensate via insurance is to “normalize” the prob-
lem, to assert that in a large population a certain number of cases
are expected to happen in the normal course of things. We insure
against events we believe cannot be prevented—fire, flood, death.
We impose liability, by contrast, for those harms we believe can be
prevented by the exercise of proper care. The choice to move from
employer liability systems to industrial accident insurance, however
fortunate for the injured worker in the short run, was also symboli-
cally and politically a denial of responsibility on the part of employ-
ers to prevent occupational injury.

The most important option for the state may be to abandon the
no-fault insurance model of compensation—if not entirely, then at
least in such a fashion as to raise questions of responsibility and pre-
vention. The physical conditions of work that contribute to injury
are eminently changeable. The presence of toxic substances in the
workplace and the exposure of workers to them is within the control
of human beings; this is not a case of machines gone amok or anony-
mous industrial forces. Toxic substances in the environment—pesti-
cides, defoliants, chemical weapons, waste products—are all put
there by identifiable human agents. Society can choose to reattrib-
ute responsibility to empleyers through liability rules; it can place
more responsibility on workers through requirements for individual
protective devices and personal exposure monitoring; it can place
pressure on manufacturers to do more careful testing of products
and substances; and government itself can take a greater role in fund-
ing, promoting and performing research.

The crisis of disability programs is in part the result of an impos-
sible concept—the concept of categories as a sure means of sepa-
rating the needy from the non-needy. The categorical resolution it-
self rests on an atomistic view of society in which people are seen to
exist as individual, self-sufficient entities. In that view, it is possible
to create categories which describe the objective characteristics and
circumstances that render people dependent. If one starts from the
opposite assumption—that people exist only as social beings, inher-
ently dependent and inextricably bound to familial, communal, and
economic structures—the very idea of self-sufficiency on which the
categories are predicated becomes absurd. Then it is clear why the
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keepers of the categories will have to elaborate ever more situations
in which people are legitimately needy, until the categories become
so large as to engulf the whole. The notions of developmental dis-
abilities and environmentally-caused diseases would seem to come
dangerously close.

The crisis of disability programs is also in part a crisis of faith in
fundamental social and political structures. In its emotional tenor,
public discussion of the disability problem is strangely reminiscent
of sixteenth century European discussions of the vagrancy problem.
Vagrants in the sixteenth century, besides constituting a problem of
public order and fiscal strain, must have presented a foreboding of
what all citizens might become—individuals detached from fam-
ily and community, detached from the land, and detached from a
source of subsistence and security. In a similar way, the disabled in
the twentieth century affect us at some far deeper level than our
concern with the fiscal integrity of public programs or the sapping of
productivity of the labor force. They are a foreboding of what we all
might become, through assaults on our environments, homes, and
workplaces and through the scientific imperative to detect more and
more diseases at earlier and earlier stages, until we are all at risk of
disability from the moment we are born, and even before. The dis-
ability problem forces us to contemplate ourselves as less than
whole.



Epilogue

Old Will . . . looks for all the world like Uncle Tom, with grizzled
hair and whiskers, and walks with a cane. The cane is a badge of his
independence, indicating that he is frail and cannot or will not stoop
to labor. But he was a hard worker in his day and made money on
cotton and at share-cropping of all sorts. When I am his age, if I
have no other subsistence, I think that I too shall walk with a cane
and accept a livelihood as my right, after years of toiling.

Marjorie Kinnan Rawlings, Cross Creek
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