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Abstract

Against the backdrop of the ever-increasing importance of digital services, the European Union
(EU) is promoting deepening of its digital single market (DSM). Whilst the single market has often
been portrayed as the Trojan horse of neoliberalism, recent rhetoric on digital sovereignty indicates
a desire for more control over the digital sphere. A historical case study of key elements of the
DSM, namely digital services regulation and data protection, shows that EU governance has be-
come less market-liberal and more public-interventionist. In response to challenges associated with
the digital economy, policy goals have been broadened to include further objectives in addition to
competitiveness. Stakeholders and public authorities rather than business actors have become more
important in governance processes, and more market-correcting instruments have been introduced.
These reforms have been made by adding more interventionist elements and also by redirecting the
role of the European Commission to overseeing very large online platforms.
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Introduction

The European Union’s (EU) single market has often been portrayed as nothing more than
a Trojan horse of neoliberalism plagued by a democratic deficit. However, recent rhetoric
by leading European politicians indicates a more interventionist approach in several pol-
icy areas. French President Emmanuel Macron sees a consensus emerging to strengthen
strategic autonomy, defined as the ability to reduce industrial dependence vis-a-vis the
rest of the world, which is seen as aim number 1 by the President of the European Coun-
cil, Charles Michel (Tamma, 2020). Former German Chancellor Angela Merkel (2019)
embraced the term digital sovereignty, and the Internal Market Commissioner, Thierry
Breton (2020), has called for a concerted public effort to boost Europe’s capabilities in
key digital technologies. The President of the European Commission, Ursula von der
Leyen (2020), links her institution’s digital policy to the aim of pursuing digital sover-
eignty in order to preserve and promote EU values in a digitised world. Has EU gover-
nance become less market-liberal and more public-interventionist?

I focus on selected governance issues in the context of the EU’s comprehensive at-
tempt to create and deepen a European digital single market (DSM), particularly digital
service regulation and data protection. This article argues that the European Commis-
sion’s approach has indeed become more public-interventionist. This speaks to recent
findings in adjacent areas that report substantial changes from important previous trends
like the rise of a European regulatory state (Majone, 1994), exhaustion of the welfare state
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(Lodge, 2008, p. 282) and a retreat of the interventionist state (Zohlnhofer et al., 2018). In
trade policy, Schmitz and Seidl (2022) identify an emerging coalition that successfully
challenges Europe’s neoliberal bias. In energy policy, Siddi and Kustova (2021) find that
the EU is changing from being a liberal actor, in the sense of promoting free markets, to
being a more strategic actor willing to ‘sacrifice’ market principles to promote political
objectives.

In particular, I contribute to the emerging literature on EU digital policy by analysing
key elements of the DSM (Kalyanpur and Newman, 2019; Laurer and Seidl, 2021;
Newman, 2020) and to that on policy changes that are accompanying the EU’s new rhetoric
in terms of digital sovereignty and strategic autonomy (Bellanova et al., 2022;
Floridi, 2020; Pohle and Thiel, 2020; Schmitz and Seidl, 2022). I demonstrate that policy
aims have been broadened to include further objectives in addition to competitiveness.
Stakeholders and public authorities rather than business actors have become more impor-
tant in governance processes, and more market-correcting instruments have been
introduced.

Using a historical institutional theoretical model, I show that changes in key DSM gov-
ernance elements have occurred gradually as responses to economic, political and social
challenges that are associated with the digital economy. In the 2010s, attempts to create
more trust in the DSM resulted in more public authority, which, however, remained at
the level of the Member States. Building on experience with these structures in the area
of data protection, in the 2020s, the EU has added further public elements and redirected
the supranational powers of the European Commission, in particular over very large plat-
form companies.

In the light of crucial events, it is noteworthy that the Commission’s attempts at more
public-interventionist governance predate recent crises like the COVID-19 pandemic and
the Russian invasion of Ukraine. But these events undoubtedly provide EU digital
policy-making with more salience and raise questions about the role of digital sovereignty
in a more hostile geopolitical environment. Knowing whether and how the EU is chang-
ing its approach to governing the digital economy is essential to understand its role in the
digital age. Before I present my findings, I provide a discussion on the development of
EU DSM policy in the light of existing literature, detail my theoretical argument and
claborate on my empirical strategy. The last section concludes.

I. The EU DSM Policy and the Move to Digital Sovereignty

Political science research on digital policy has shown that the EU has aimed for a regula-
tory approach to internet governance that is somewhere between the United States’
laissez-faire approach and China’s state-controlled model (Hobbs, 2020). This was
reflected in the creation of a DSM, which, according to the Commission, will ensure
the free movement of goods, persons, services and capital and will allow individuals
and businesses to seamlessly access and participate in online activities (European
Commission, 2015a, p. 3). Newman (2020) shows that the Commission has used a dual
approach combining policies that tend to be market-correcting, as in the area of consumer
protection, and ones that tend to be market-making, like eliminating obstacles that cause
market fragmentation. This puts the EU on a ‘unique path among advanced economies’
(Newman, 2020, p. 289).
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From Market Liberalism to Public Intervention 207

Studies that focus on specific policy areas, particularly data protection, but more re-
cently also competition policy, report changes towards stronger regulation. Regarding
the General Data Protection Regulation (GDPR), which is sometimes considered the ‘gold
standard’ of data protection (Schiinemann and Windwehr, 2021), Kalyanpur and
Newman (2019) show that its high standards can be explained by the public salience
shock caused by the revelations by US whistle-blower Edward Snowden in 2013, which
made it necessary for EU politicians to distance themselves from the interests of (mostly)
foreign big technology companies. In addition to foreignness and increased public sa-
lience, Laurer and Seidl (2021) argue that previously established European institutions
in the area of data protection contributed to a stronger GDPR. Regarding competition pol-
icy, Cini and Czulno (2022) report significant changes towards a new ‘ex ante’ approach
(see below), implemented because of experience with competition infringements by big
technology companies and with input from more heterogeneous stakeholders.

These results correspond with findings in studies that centre on EU communications
about digital policy that have introduced concepts like digital sovereignty. Studies on dig-
ital sovereignty have analysed its discursive dimensions (Bellanova et al., 2022; Pohle
and Thiel, 2020) and argue that the concept can also assert European values (Roberts
et al., 2021). According to Floridi (2020), the concept should be best understood as con-
trol of the digital sphere and its different layers, such as data, software, protocols, infra-
structure and the like. However, this leaves the concept still relatively broad and its policy
content ambiguous. According to Lambach and Oppermann (2022, p. 1), this ambiguity
should be understood ‘not as a bug, but a feature’, because it allows diverse actors to at-
tribute different meanings to it and political actors to promote different policy objectives.
For example, Farrand and Carrapico (2022) report a move towards a ‘neo-mercantilist’
regulatory phase in which more interventionist policies in cybersecurity ensure the
EU’s digital sovereignty against foreign powers and the non-EU private sector.

Nevertheless, despite the evolving literature on EU digital policy, we do not know
whether and how the EU has changed the governance of its DSM into a more
public-interventionist approach. This article is amongst the few publications that trace
key elements in the historical evolution of EU digital policy-making and amongst the first
to shed light on the changes that result from the far-reaching digital policy legislation that
was adopted in 2022 (Cini and Czulno, 2022; Cioffi et al., 2022). In this work, I contrib-
ute to the debate on EU digital policy and digital sovereignty by showing how and
through what processes the EU has become more public-interventionist in key areas of
DSM governance.

II. DSM Governance and Institutional Change

My theoretical argument showing how the EU has changed DSM governance combines
three aspects. First, I argue that institutional change of key elements can be interpreted
as a reaction to economic, political and social challenges that are associated with big tech-
nology companies. Second, | explain that reforms have occurred through gradual pro-
cesses of incremental institutional change in which sequence matters and previous insti-
tutional choices have effects on subsequent decisions. Third, I show that by
implementing more public-interventionist elements, reforms of DSM governance increase
control of the digital sphere.
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208 Sebastian Heidebrecht

Big Technology Companies Are Associated with Challenges Requiring a Policy Response

Studies have shown that institutional change can occur as a result of incremental pro-
cesses that lead to a gradual transformation or as a response to more abrupt challenges.
In the context of the DSM, institutional change is likely to occur as a reaction to problems
that are associated with the digital economy and large technology companies in particular.
Cioffi et al. (2022) show that these companies are associated with economic, political and
social challenges that require policy responses. These include, but are not limited to, chal-
lenges to fair competition (Khan, 2016; Pistor, 2020), to democratic discourse through the
spread of disinformation and hate speech (Howard, 2020) and to the privacy and funda-
mental rights of citizens (Zuboff, 2019). Against this background, European policy-
makers are confronted with the question of how they should respond. Should they adjust
the rules and principles that govern digital economy practices in the EU’s single market?
If so, what kind of changes are required?

Institutional Changes Are Likely Made by Adding New Rules to Existing Structures

To understand how EU policy-makers have responded to these questions, I use a frame-
work that allows different processes of institutional change to be distinguished and as-
sumptions about under what conditions these processes occur to be derived. Historical in-
stitutionalism is well placed for this endeavour, as it explains processes and the effects of
institutional change over time (Pierson, 2000). In general terms, the literature agrees that
institutions tend to be sticky and subject to path dependency, due to mechanisms like
transaction costs and sunk investments. The canonical work by Streeck and Thelen (2005)
identified different modes of incremental institutional change, and their framework was
subsequently further advanced by also identifying the conditions under which certain
modes of institutional change are to be expected (Mahoney and Thelen, 2010).

Mahoney and Thelen (2010) highlight the importance of the characteristics of the
targeted institution (a high/low level of discretion in interpretation/enforcement) and the
political context (strong/weak veto possibilities) in which institutional change occurs.
They expect that in situations in which the political context offers defenders of the status
quo strong veto possibilities and the targeted institution offers actors opportunities to ex-
ercise discretion in interpretation or enforcement, institutional change will be most likely
to take the form of adding new rules to existing institutions (‘layering’) rather than delib-
erately letting their impact change due to a different institutional environment (‘drift’), re-
placing them with new ones (‘displacement’) or redirecting their application towards new
aims (‘conversion’).

In the context of historical institutionalism, institutions can be formal (e.g., EU institu-
tional structures such as the Commission and formal rules like EU legislation) or informal
(e.g., norms and practices). In my analysis, I will focus on the formal mechanisms and
rules on designing, implementing, applying and enforcing the DSM. The institutional
framework of the DSM has a long market-liberal tradition, which is supported by deci-
sions of the Court of Justice, which makes discretion over alternative interpretations of
the rules unlikely. Given the veto possibilities of Member States in the Council and the
well-documented lobbying activities of big technology companies in Brussels (Bank
et al., 2021), the institutional environment is characterised by little discretion and strong
veto players. Therefore, institutional change of DSM governance institutions should
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result from adding new rules to existing institutions (layering) rather than outright dis-
placements or far-reaching changes in existing structures.

Given the prominence of layering in my analysis, it is important to note that the con-
cept has attracted much scholarly attention (van der Heijden, 2011) and has sometimes
been criticised as a generic concept with little explanatory power (Capano, 2019). I there-
fore focus on its specific features and ask if changes occur by adding new elements to
existing institutions, which distinguishes layering from other modes of institutional
changes like conversion, in which political actors are able to redirect existing institutions
to purposes beyond those originally intended.

Shifts Towards More Public-Interventionism Can Be Identified at the Levels of Aims,
Actors and Instruments

Many of the challenges associated with large technology companies can be interpreted as
resulting from governance that is too liberal and too lacking in interventionism (Cioffi
et al., 2022). In contrast, the various rhetorical moves towards digital sovereignty share
the notion of increasing control (Floridi, 2020). To assess if the EU has increased control
of the digital sphere, I apply an analytical distinction between more market-liberal and
more public-interventionist governance. My distinction shares similarities with canonical
concepts in the EU integration literature, like Hooghe and Marks’s (1999) distinction be-
tween a neoliberal project and a more regulated capitalist project. However, my analytical
concepts are intellectual constructs rather than coherent empirical phenomena. They allow
me to define indicators at the levels of aims, actors and instruments to trace changes in
DSM governance.

I use the term market-liberal for governance elements that are associated with neolib-
eral ideas and that can be analytically separated from other forms of liberalism. In general
terms, neoliberal ideas rest on the assumption of the superiority of market-based compe-
tition to other modes of organisation (Mudge, 2008). Their key aim can be defined as to
create low prices for customers and to achieve competitiveness (van Apeldoorn, 2002,
p- 161). They trust private actors in competitive markets more than other forms of orga-
nisation, so that private actors are strategically included in governance processes, as in
their role as private plaintiffs to enforce competition policy in the United States (Wigger
and Nolke, 2007) and reliance on business to achieve cybersecurity (Farrand and
Carrapico, 2022). Neoliberal ideology considers attempts to correct market results to be
illegitimate (Amable, 2011), and it promotes policy instruments that are geared to reduc-
ing obstacles to free and private market competition. Whilst market-making can in prin-
ciple also be achieved by harmonising of laws at the supranational level, market-liberal
governance tends to use ‘negative integration’ policies, like mutual recognition and the
country-of-origin principle, which are considered to be efficient in producing liberalising
effects (Hopner and Schifer, 2012).

In contrast to market-liberal governance, more public-interventionist governance can
be informed by many ideas and take different forms. Most interventionist ideas, like Ger-
man ordoliberalism, regulatory capitalist ideas and social democratic traditions (Hooghe
and Marks, 1999), share the assumption that markets are not self-regulatory but subject
to ‘market failures’ such as abuse of excessive market power, restrictive business practices
and collusive agreements between corporate actors (Wigger and Nolke, 2007, p. 491).
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210 Sebastian Heidebrecht

Alongside the aims of achieving low prices and competitiveness, there are different aims,
like to protect small- and medium-sized companies, to co-operate on research and devel-
opment and, in line with the EU treaties, to protect the environment and fundamental
rights.

According to EU scholarship, alternatives to market-liberal projects are driven by a
heterogeneous coalition of actors, and in general, these are sceptical about the integration
of market actors in governance processes. Instead, private actors are often treated as
something that has to be overseen and controlled (Farrand and Carrapico, 2022). Whilst
public-interventionist governance can include private actors like auditors in governance
processes, typically a broader group of stakeholders like non-commercial actors is in-
volved and supervised by public institutions. At the level of instruments, depending on
their political objectives, different actors can promote and refer to a whole range of pol-
icies that are meant to interfere in market processes or to correct for market outcomes.
A standard indicator used in the literature is total government expenditure as a percentage
of GDP (Zohlnhofer et al., 2018), but interventionist instruments can also imply more reg-
ulatory market-correcting instruments, like stronger competition policy (Cini and
Czulno, 2022; Meunier and Mickus, 2020). See Table 1 for an overview.

III. Empirical Strategy

This article is a historical case study of key DSM elements focusing on the areas of
e-commerce regulation and data protection. E-commerce regulation is the most influential
legal area for digital services, and data protection has always been intended to accompany
the creation of the DSM by fostering trust amongst citizens in digital products and ser-
vices. In particular, I examine variations in the aims, actors and instruments, interpreted
as defining elements of DSM governance institutions. I use both primary and secondary
sources. The documents I use include all the digital strategies and initiatives of the Com-
mission since 1999, the year of the launch of the eEurope strategy, and official EU reports
evaluating these strategies. A qualitative analysis of these documents confirmed an orig-
inally more market-liberal approach to the DSM, so I used further documents (a) when
they were legal predecessors of important subsequent horizontal legislation in the areas
of digital services and data protection and (b) when Commission strategies indicated that
they entailed more public-interventionist elements in accordance with the categories de-
fined above. See Table 2 for an overview. I further triangulated the evidence derived from
these documents with official statements in the form of published interviews with EU of-
ficials and press releases, and I also conducted two expert interviews with high-level EU
legislators to explore the plausibility of the narrative presented in this article.

Table 1: Indicators of More Market-Liberal and More Public-Interventionist Governance.

Indicators of market-liberal governance  Indicators of public-interventionist governance

Aims Low prices and competitiveness Competitiveness or other aims (like small and
medium-sized enterprises [SME] protection and
fundamental rights)

Actors Market actors Stakeholders

Instruments ~ Market-making instruments Market-correcting instruments
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Table 2: Main Official Documents Considered in the Analysis.

211

Document title Document ~ Year of  Mostly market-liberal or

type adoption  public-interventionist elements

Europe and the global information society rec-  Report 1994 Market-liberal
ommendations of the high-level group on the
information society to the Corfu European
Council (Bangemann group)

Directive on the protection of individuals with ~ Directive 1995 Public-interventionist
regard to the processing of personal data and
on the free movement of such data

Lisbon European Council 23 and 24 March Strategy 2000 Market-liberal

2000 presidency conclusions, Lisbon strategy

Directive on certain legal aspects of information  Directive 2000 Market-liberal
society services, in particular electronic
commerce, in the Internal Market (‘Directive
on electronic commerce’)

eEurope 2002. An information society for all Strategy 2000 Market-liberal

Facing the challenge. The Lisbon strategy for Report 2004 Market-liberal
growth and employment. Report from the
high-level group chaired by Wim Kok

i2010 — A European Information Society for Strategy 2005 Market-liberal
growth and employment

A new strategy for the single market: at the Strategy 2010 Market-liberal
service of Europe’s economy and society:
report to the President of the European
Commission by Mario Monti

A Digital Agenda for Europe Strategy 2010 Market-liberal

Regulation on online dispute resolution for Regulation 2013 Market-liberal
consumer disputes

Taking stock of the Europe 2020 strategy for Report 2014 Market-liberal
smart, sustainable and inclusive growth

A digital single market strategy for Europe Strategy 2015 Market-liberal + public-

interventionist

Regulation on the protection of natural persons  Regulation 2016 Public-interventionist
with regard to the processing of personal data
and on the free movement of such data
(General Data Protection Regulation)

Mid-term review on the implementation of the Report 2017 Market-liberal + public-
digital single market strategy. A connected interventionist
digital single market for all

Regulation on promoting fairness and Regulation 2019 Ambiguous
transparency for business users of online
intermediation services

Shaping Europe’s digital future Strategy 2020 Public-interventionist

Regulation on contestable and fair markets in Regulation 2022 Public-interventionist
the digital sector (Digital Markets Act)

Regulation on a single market for digital Regulation 2022 Public-interventionist

services (Digital Services Act)
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IV. Continuity and Change in European DSM Integration

In the following, I illustrate in three steps how the EU’s governance shifted in the areas of
digital service regulation and personal data protection towards more public intervention.
First, I demonstrate the market-liberal character of the 1990s and 2000s. Second, I show
that these choices explain subsequent reactions to challenges posed by the digital econ-
omy in the 2010s. Third, I argue that these processes resulted in gradual but comprehen-
sive institutional changes in DSM governance in the 2020s. Whilst the periods correspond
with official Commission strategies (DSM strategies in 2010—2020; the digital transfor-
mation from 2020), they remain, however, an analytical separation. Empirical phenom-
ena, like consultations, run across different periods.

The Historical Background to DSM Governance

Against the backdrop of the rise of the ‘new economy’ in the 1990s and
commercialisation of the internet, European leaders and the Delors Commission became
concerned about the strong position of US digital companies and increasing European de-
pendence on them. To address this issue, German Commissioner Martin Bangemann (Eu-
ropean Council, 1994) prepared a report that promoted ‘a market-driven revolution’ to
achieve European competitiveness in a global information society. It argued that ‘[t]he
prime task of government is to safeguard competitive forces’ (European Council, 1994,
p. 13) and called for only ‘the minimum of regulation needed’ (European Council, 1994,
p. 17). In the 2000 Lisbon strategy, European leaders maintained many of the previously
outlined principles and set out the aim of making Europe ‘the most competitive and dy-
namic knowledge-based economy in the world...” (European Council, 2000). The corre-
sponding eEurope initiative of the Prodi Commission argued that ‘[in] general terms,
e-commerce regulation should be limited’ (European Commission, 1999, p. 9) and
promoted a ‘flexible regulatory approach’ (European Commission, 2000, p. 19). The
Commission embraced the idea of market actors having a capacity for private
self-governance and encouraged the development of ‘alternative’ (e.g., private) dispute
resolution systems, (business) trust marks and effective codes of conduct (European
Commission 2000, p. 19).

The 1990s and early 2000s were also the period in which important regulatory instru-
ments in the area of digital services and data protection were institutionalised. The
e-commerce directive of 2000 set the path for more than two decades. It is based on three
important principles. (1) The internal market clause (Article 3) ensures that e-commerce
service providers have to comply with the legislation of the Member State in which they
are established and not that of the state in which the service is offered. This promotes
economies of scale but may lead to regulatory competition and so-called race to the bot-
tom dynamics. (2) The principle of limited liability of intermediaries (Article 12) ensures
that service providers are not responsible for illegal content on their platforms, although
they should remove it or disable access to it once notified. The principle of limited liabil-
ity was designed to ensure the functioning of the internet ecosystem and was intended to
avoid ex ante screenings of uploads. Finally, (3) the ban on a general monitoring obliga-
tion principle (Article 15) ensures that service providers do not have to check all the
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activities on their platforms, such as blog posts, for illegal activity. Similar to the principle
of limited liability, it is intended to support online activities.

In parallel with this market-liberal approach to digital services, national data protection
authorities (DPAs) raised concerns over the right of citizens to privacy online. In princi-
ple, online privacy can be complementary to market-making, because, as the Bangemann
Report argued, a ‘lack of consumer confidence will certainly undermine rapid develop-
ment of the information society’ (European Council, 1994, p. 2). However, national
DPAs, notably in high-regulation countries like Germany and France, had to push the
Commission to develop a European approach, which was more concerned with
liberalising the internal market than with adopting EU data privacy rules (Newman, 2008).
The result was the Personal Data Protection Directive of 1995. It included provisions on
consumer notification of data collection, rights relating to consent to such collection, pro-
visions enabling consumers to amend or correct data and restrictions on the transfer of
data to other companies and other countries. The directive made it compulsory to create
DPAs in all Member States and formalised their co-operation in a new European institu-
tion, the so-called Article 29 Working Party.

Gradual Change from Mid-2010 to Early 2020

During the 2010s, the political dimensions of digital policy, which was sometimes per-
ceived to be a relatively technical policy area, became apparent and triggered legislative
action. The so-called Arab Spring started in December 2010 and often involved a wide-
spread use of social media and messenger services (Farrell, 2012, pp. 43—47). Revelations
by Edward Snowden in 2013 highlighted the problematic practices of many big US tech-
nology companies and intelligence services. Infringements of personal data privacy caused
a salience shock over issues of digital policy and data protection in particular and threw a
spotlight on the political dimensions of the area (Kalyanpur and Newman, 2019). Further-
more, EU leaders recognised that the EU’s digital economy was lagging behind US com-
petitors and problems of (inter-)dependence (Farrell and Newman, 2016).

Against this background, the second Barroso Commission, which was inaugurated in
2009, considered the territorial fragmentation of the internal market to be an important ob-
stacle to the EU digital economy and promised to ‘reap the benefits of a digital single mar-
ket’ as a solution (European Commission, 2010b). The corresponding ‘Digital Agenda’
was built in particular on inputs from a Commission report of 2009 that set out the pro-
motion of ‘Europe’s competitiveness in the digital economy’ (European
Commission, 2010a, p. 7) as a key aim. However, during the Juncker Commission in
2014-2019, which was inaugurated a year after the Snowden revelations, the rhetoric
changed towards concepts that stressed broader aims. For example, the EU Commissioner
for the Digital Economy Giinther Oettinger, indirectly addressing the United States, ar-
gued that the EU had to regain the ‘digital sovereignty’, which it had forfeited and reassert
its digital independence (Traynor, 2015).

In the area of DSM policy, the Commission maintained market-liberal elements like
the reliance on self-governance by market actors and the country-of-origin principle. In
consultation with stakeholders, it pushed the idea of an EU online trustmark (European
Commission, 2010a, p. 13), which culminated in the e-commerce trustmark being issued
from 2015 by the European association of e-commerce businesses (Ecommerce-Europe)
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and their national associations. This was linked to a 2013 regulation that established ‘al-
ternative’, that is, out of court, dispute settlement schemes (Regulation [EU] No. 524/
2013). These rely on so-called online dispute resolution bodies, often entities founded
by business associations, that are less expensive and quicker for consumers than public
courts.

However, the Juncker Commission also promised to undertake a comprehensive as-
sessment of the social and economic effects of large online platforms in its 2015 DSM
Strategy (European Commission, 2015b). As a result, a 2016 report identified challenges
in particular regarding fair competition, content moderation, transparency and trust
(European Commission, 2016). In response, on 26 April 2018, the Commission issued
a regulation aimed at increasing transparency for smaller businesses and traders on online
platforms (Regulation [EU] No. 2019/1150) and on the same day set up an Observatory
on the Online Platform Economy composed of independent experts to assist the
Commission in policy-making on the online platform economy. Although its activities
are advisory and so not binding, this was a new institutional element that was added to
the existing EU digital governance structure (layering), and it indicated a gradual shift
towards more public-interventionist governance. For example, broader stakeholders are
included, like platform business users that are invited to flag important issues and con-
cerns that they experience.

Furthermore, the early years of the decade were also the period in which the EU’s legal
instrument to protect personal data was formulated. The GDPR replaced the 1995 Data
Protection Directive. Data protection is one of the rights in the EU’s Charter of Funda-
mental Rights (CFR), which was proclaimed in 2000 and became legally binding with
the entry into force of the Lisbon Treaty in 2009. Building on the CFR, Article 16 of
the Treaty on the Functioning of the European Union (TFEU) provided a strong treaty ba-
sis for a firm EU data protection regulation. Whilst the 1995 directive resulted from a call
from national DPAs for harmonised EU rules in the field (Newman, 2008), it was the
Commission that initiated work on the GDPR (Laurer and Seidl, 2021, p. 265). Already
institutionalised features within the Commission promoted data protection developments.
For example, the GDPR team was headed by the same Directorate-General who had pro-
vided the secretariat for the Article 29 Working Party (WP), which was established by the
1995 Data Protection Directive and which was to advise the Commission ‘on any pro-
posed amendment of the directive’ (Article 30).

When tabling the proposal for the GDPR in 2012, the Commission stated that the reg-
ulation would benefit digital markets and argued that ‘building trust in the online environ-
ment is key to economic development’ (European Commission, 2012). However, its rhe-
toric and policy approach significantly changed over the period, being influenced by
growing public awareness of the negative consequences of the digital economy
(Kalyanpur and Newman, 2019; Laurer and Seidl, 2021). In 2016, the GDPR was adopted
by adding new institutional elements to the already existing data protection structure,
moving data protection regulatory instruments towards more public-interventionist gover-
nance. These include stronger rules to protect fundamental rights, such as the ‘right to be
forgotten’, which allows citizens to delete personal data (Newman, 2015). The GDPR
strengthened public supervision by giving public actors more competences in the form
of compulsory DPAs, and it set up a new European Data Protection Board, which is the
Article 29 Working Party consisting of national DPAs renamed and with broadened tasks.
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Besides these changes towards public-interventionist governance (in the form of
layering), the GDPR maintained the more market-liberal country-of-origin principle, stat-
ing that digital companies are supervised by the national authorities of the Member State
where they are established. This laid the ground for future enforcement bottlenecks (see
below), leading to further institutional responses.

Comprehensive Change in the 2020s

The involvement of Cambridge Analytica in the 2016 US election campaign (Chen 2018)
and Russian interference in the 2016 US election (Ziegler, 2018, p. 567) were seen as ex-
amples of political involvement that could threaten the European elections in 2019
(Plucinska, 2018). In the early 2020s, the COVID-19 pandemic highlighted the impor-
tance of the digital sphere, and EU leaders problematised the EU’s digital vulnerabilities.
In this context, many EU policy-makers realised dependence on foreign companies,
which were increasingly perceived as security threats (Farrand and Carrapico, 2022). Af-
ter a new commission president was elected in 2019, Ursula von der Leyen (2019) an-
nounced her aim of leading a ‘geopolitical Commission’ and spoke of the need to achieve
digital sovereignty (von der Leyen, 2020).

To achieve this aim, the von der Leyen Commission built on consultations and reports
initiated by the Juncker Commission. These identified a need to increase transparency,
which was addressed in a 2019 regulation. Furthermore, challenges posed by large plat-
form companies in the areas of content moderation and fair competition were
problematised but not solved (European Commission, 2016). The Commission aimed
to address the issue and argued for the importance to ‘rebalance the power of private com-
panies and European citizens in line with European values’ (European Commis-
sion, 2022). To achieve this broader aim, on 15 December 2020, it proposed new regula-
tory instruments in the form of a digital services package to intervene in digital markets
and in particular to address problems related to large online platforms. An agreement
was reached during the French Council Presidency in April 2022.

The package consists of two regulations. The Digital Services Act (DSA) deals pre-
dominantly with content moderation issues, and the Digital Markets Act (DMA) aims
to ensure fair competition. The DSA implements stronger rules, which can be read as a
response to the social and political challenges that were identified by the Commission
as being caused by online platform business models. According to the Commission, their
dominant position in the market entails risks of abuse, for example, in relation to data
protection, illegal content proliferation and fair business practices. The DSA updates
the 2000 e-commerce directive, turning it into a directly applicable EU-wide regulation.
The Commission’s proposal maintained some of the key market-liberal principles of the
directive, like continuing of the avoidance of general monitoring, the internal market
clause and the principle of limited liability of intermediaries for illegal content. However,
by adding new elements, the DSA moved digital services regulation towards more
public-interventionist governance. For example, the DSA contains far-reaching elements
that intervene in platform business practices, like a prohibition of misleading tricks that
manipulate users (‘dark patterns’), a prohibition of behavioral advertising targeted
at minors and a prohibition of ones based on profiling that depends on sensitive personal
data.
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The gradual shift to more public-interventionist governance is also manifested in a
change in the treatment of private actors in the governance of digital services. Whereas
previous attempts relied on private actors’ self-regulating, the DSA moves the balance to-
wards the involvement of broader stakeholders and public institutions in risk assessments
and content moderation. An example is that the DSA makes it compulsory for very large
online platforms, defined as those reaching 45 million users monthly, to be externally
audited by independent organisations to assess risks that stem from the design and use
of their service, like cyber violence and harm to minors (Laux et al., 2021). To ensure
the consistency and quality of these audits, the DSA also empowers the Commission to
adopt delegated acts to refine these procedures. Another example is the reliance on
so-called trusted flaggers, meaning private law entities with certain expertise in the rele-
vant fields to deal with illegal content. The use of trusted flaggers was tested with the
Code of Conduct on countering illegal hate speech, which the Commission encouraged
in 2016. The DSA moves this approach towards more public intervention. Its Article
22 foresees the status of trusted flaggers no longer being awarded by the platforms them-
selves but by a new layer of national public governance bodies called Digital Services Co-
ordinators (DSC), which are to be established.

Stronger enforcement mechanisms shift DSM governance further towards public inter-
vention. Enforcement became very controversial in the negotiations on the DSA. The
original Commission proposal maintained the supervisory path followed for
e-commerce and entrusted national DSCs with enforcing the DSA. This approach of giv-
ing Member States authority was adopted in the GDPR and created enforcement bottle-
necks (Vinocur, 2019). Most big technology companies have their EU headquarters in
Ireland, and a report published in 2021 by an Irish non-governmental organisation
(NGO) found that 98% of large EU cases had not been decided by the Irish authority
(Ryan and Toner, 2021). Whilst the French government argued for a change from the
country-of-origin principle to a country-of-destination principle (Bertuzzi, 2021b), a coa-
lition of smaller Member States announced their aim to defend the country-of-origin prin-
ciple (D9+, 2019). Following a move by the French government to find a compromise,
the DSA shifted the supervisory power over very large online platforms to the EU Com-
mission (Bertuzzi, 2021a).

Thus, the DSA is a new layer of rules that shift digital policy towards stronger public
intervention. For the first time, the rules empower the Commission to directly enforce
fines of up to 6% of companies’ global revenue, which is 2% higher than the maximum
fines in the area of data protection, beyond competition policy. Alternatives to
empowering the Commission were discussed: not only reliance on Member State author-
ities but also setting up a new European agency. I therefore interpret the final agreement
on the DSA as a layering of new rules on the DSM governance structure and also as a
conversion of the role of an already existing European institution, the EU Commission,
the powers of which were redirected beyond its original purpose.

The second regulation of the digital services package, the DMA, aims to resolve the
lack of contestability in the digital economy that, according to the Commission, arises
from the dominant position of a few very large online platforms. The DMA defines plat-
forms that have a size that impacts the internal market and control of important connec-
tions for business users with final consumers as ‘gatekeepers’. The DMA defines a full
catalogue of dos and don’ts for these gatekeepers, like allowing third parties to
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inter-operate with the gatekeepers’ own services and a prohibition on presenting services
and products offered by the gatekeepers themselves more favourably than similar services
or products offered by third parties. In this regard, the DMA shifts traditional ex post
competition policy, which relies on acting after uncompetitive practices have been proved
to be harmful to customers, mostly in terms of higher prices, towards ex ante regulation.
This allows regulators to define rules that prevent market failures before they occur. This
changes competition policy substantially from the minimalist interventionist tradition to
ex ante regulation that no longer focuses only on low prices but also on market structure.

The DMA’s governance architecture differs from that of the DSA and the GDPR. The
Commission is exclusively granted extensive supervisory powers, which corresponds to
EU competition policy in general and differs from the DSA, in which the Commission
only oversees very large online platforms, and the GDPR, which is enforced by Member
State authorities. Whilst the DMA’s aims are essentially similar to those of competition
policy, it changes the Commission’s powers in substantial application of a new ex ante
approach. In this regard, the DMA is best interpreted as a combination of layering and
conversion. It is a new layer of regulation, but one that also redirects an existing institu-
tional governance structure towards additional and new goals, in the sense of tightening
control of big technology companies and realigning their powers with European values.

Conclusions

Through a qualitative analysis of Commission strategies and important legislation on
e-commerce and data protection, I have found that key elements of the EU’s DSM
governance have become more public-interventionist. In the 1990s, European
policy-makers argued that ‘the creation of the information society in Europe should be
entrusted to the private sector and to market forces’ (European Council, 1994) and more
recent reforms are in line with broader and more interventionist statements aiming to ‘em-
power people and businesses to seize a human-centred, sustainable and more prosperous
digital future’ (European Commission, 2021). Whilst the Commission used a pronounced
market-liberal approach until the 2010s, it reacted to economic, political and social chal-
lenges associated with big technology companies with stronger regulation in the form of
the GDPR, the DSA and the DMA. By learning from the weaknesses of the GDPR, the
shift to more public intervention led to empowerment of the Commission to supervise
very large online platforms in the EU. Whilst my analysis has confirmed the assumption
that changes are most likely to occur by attaching new rules to already existing institu-
tional structures (layering), I have also found evidence of a redirection of the purpose
of existing institutions (conversion), notably of the European Commission. See Table 3
for an overview.

My findings contribute to the debate on EU policy-making and the policy implications
that accompany the EU’s ambition to fight for digital sovereignty. Whilst others have
found that the EU has moved towards stronger data protection rules (Kalyanpur and
Newman, 2019; Laurer and Seidl, 2021) and stronger digital competition policy (Cini
and Czulno, 2022), I have particularly revealed more public-interventionist DSM gover-
nance by showing that policy aims have been broadened to include further objectives in
addition to competitiveness. Stakeholders and public authorities rather than business ac-
tors have become more important in governance processes, and more market-correcting
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Table 3: Overview and Selected Results.

Period Selected results and key processes
DSM period from mid-2010 Aims: competitiveness and promotion of EU standards
until early 2020 Actors: Commission as a regulatory actor, companies as partners in

DSM governance
Instruments: country-of-origin principle, stronger public regulation in
the area of data protection
=> Key process of institutional change: some continuity of
market-liberal elements and layering of more public-interventionist

elements
Digital transformation Aims: balance business power in line with EU values
period from early 2020 Actors: Commission as a regulatory actor and supervisor, companies

become more accountable to stakeholders
Instruments: supranational instead of intergovernmental enforcement,
strong socio-economic regulation
=> Key process of institutional change: layering and conversion towards
more public-interventionist governance

instruments have been introduced. Before the DSA was adopted, the Commission was
mostly a regulatory actor. Now, for the first time beyond competition policy, it has re-
ceived market intervention powers in supervising very large online platforms (DSA)
and ex ante powers that in some respects resemble economic regulation more than com-
petition policy (DMA).

Against the backdrop of my results, I see in particular three areas for further academic
inquiry. First, research should centre on how the Commission uses its new powers. In the
context of the GDPR and the DSA, supervisors must carry out their tasks ‘with complete
independence, ... and [without taking] instructions from any other public authority or any
private party’ (Article 50 DSA and Article 52 GDPR). However, the Commission is also a
political body and so has to prove that it can make difficult choices that might require
balancing different objectives like preventing online harm and ensuring the protection
of fundamental rights online.

Second, further research on the drivers of the empowerment of the Commission in dig-
ital policy would contribute to our understanding of the role of supranational institutions
in digital policy and of the dynamics of European integration in the digital age. My his-
torical institutional account has suggested the importance of sequence and the reaction
to challenges that are mostly associated with big foreign technology companies. Further
analysis might explore the factors and mechanisms that lead to further European integra-
tion in digital policy as a reaction to processes of learning from past experiences
(Kamkhaji and Radaelli, 2022) and from the more recent external threats posed by
Russian aggression (Kelemen and McNamara, 2021).

Finally, it will be interesting to see to what extent EU digital policy will balance the
need to drive innovation, increase control of the digital sphere and promote EU values.
Whilst these objectives might all be desirable, they might well conflict with each other,
and one might not be simultaneously achievable with the others. Seeing whether and
how the EU integrates and balances these objectives in a coherent policy approach is of
academic and political importance.

© 2023 The Authors. JCMS: Journal of Common Market Studies published by University Association for Contemporary European Studies and John Wiley & Sons
Ltd.

85UB01 SUOWILLIOD BAIER.D @[ [dde au Aq peuaAob e SBpILe YO ‘2SN J0 SN 104 A1 1T BUIUO AB]IM UO (SUORIPUCY-PUB-SULBIALI0D™ B 1M ARe1ql1jeutjuo//SdRL) SUORIPUOD P SL L 3U3 89S *[5202/20/0T ] U0 ARIqIT2uliuo 4811 ‘dliandsy 4oez) aueiya0D Ad 88YET SWO/TTTT'OT/I0p/w0d" A3 1M AReid)pu|uo//SAIy WL PePeojumod ‘T ‘v202 ‘596589 T



From Market Liberalism to Public Intervention 219

Acknowledgments

Previous versions of this article were presented at the CES, ECPR, and ECPR SGEU conferences. I
would like to thank all participants and especially Trisha Meyer, Benjamin Farrand, Jamal Shahin,
Gerda Falkner, Anke Obendiek, and Timo Seidl for very helpful comments on the paper. I would also
like to thank the three anonymous reviewers for very constructive and helpful comments. The Faculty
of Social Sciences of the University of Vienna supported the proofreading of the article, and the Univer-
sity of Vienna made open-access publishing possible.

Correspondence:

Dr. Sebastian Heidebrecht, EIF Centre for European Integration Research, Institute of Political
Science, University of Vienna, Universitétsring 1, 1010 Wien, Austria.

email: sebastian.heidebrecht@univie.ac.at

References

Amable, B. (2011) ‘Morals and Politics in the Ideology of Neo-liberalism’. Socio-Economic Re-
view, Vol. 9, No. 1, pp. 3-30. https://doi.org/10.1093/ser/mwq015

Bank, M., Dufty, F., Leyendecker, V. and Silva, M. (2021) The Lobby Network: Big Tech’s Web of
Influence in the EU (Corporate Europe Observatory Report).

Bellanova, R., Carrapico, H. and Duez, D. (2022) ‘Digital/Sovereignty and European Security In-
tegration: An Introduction’. European Security, Vol. 31, No. 3, pp. 337-355. https://doi.org/10.
1080/09662839.2022.2101887

Bertuzzi, L. (2021a) DSA: enforcement for very large online platforms moves toward EU Com-
mission. Euractiv. Retrieved from https:/www.euractiv.com/section/digital/news/dsa-
enforcement-for-very-large-online-platforms-moves-toward-eu-commission/

Bertuzzi, L. (2021b, 24 September 2021) Ireland draws a red line on country of origin principle in
DSA. Euractiv. Retrieved from https://www.euractiv.com/section/digital-single-market/news/
ireland-draws-a-red-line-on-country-of-origin-principle-in-dsa/

Breton, T. (2020, 15 July 2020) Speech by Commissioner Thierry Breton at Hannover Mese Dig-
ital Days.

Capano, G. (2019) ‘Reconceptualizing Layering—From Mode of Institutional Change to Mode of
Institutional Design: Types and Outputs’. Public Administration, Vol. 97, No. 3, pp. 590—604.
https://doi.org/10.1111/padm.12583

Chen, A. (2018, 21 March 2018) Cambridge Analytica and our lives inside the surveillance ma-
chine. The New Yorker. Retrieved from https://www.newyorker.com/tech/annals-of-
technology/cambridge-analytica-and-our-lives-inside-the-surveillance-machine

Cini, M. and Czulno, P. (2022) ‘Digital Single Market and the EU Competition Regime: An Ex-
planation of Policy Change’. Journal of European Integration, Vol. 44, No. 1, pp. 41-57.
https://doi.org/10.1080/07036337.2021.2011260

Cioffi, J.W., Kenney, M.F. and Zysman, J. (2022) ‘Platform Power and Regulatory Politics:
Polanyi for the Twenty-First Century’. New Political Economy, Vol. 27, No. 5, pp. 820—836.
https://doi.org/10.1080/13563467.2022.2027355

DO9+. (2019) D9+ Non paper on the creation of a modern regulatory framework for the provision of
online services in the EU. Warsaw. Retrieved from https://www.gov.pl/attachment/dc1d7068-
caf3-4alb-b670-0f2f568e84c4

European Commission. (2010a) A digital agenda for Europe. Brussels. (COM(2010)245 final).

European Commission. (2010b) Europe 2020. A European strategy for smart, sustainable and in-
clusive growth. Brussels. (COM(2010) 2020).

© 2023 The Authors. JCMS: Journal of Common Market Studies published by University Association for Contemporary European Studies and John Wiley & Sons
Ltd.

85UB01 SUOWILLIOD BAIER.D @[ [dde au Aq peuaAob e SBpILe YO ‘2SN J0 SN 104 A1 1T BUIUO AB]IM UO (SUORIPUCY-PUB-SULBIALI0D™ B 1M ARe1ql1jeutjuo//SdRL) SUORIPUOD P SL L 3U3 89S *[5202/20/0T ] U0 ARIqIT2uliuo 4811 ‘dliandsy 4oez) aueiya0D Ad 88YET SWO/TTTT'OT/I0p/w0d" A3 1M AReid)pu|uo//SAIy WL PePeojumod ‘T ‘v202 ‘596589 T


mailto:sebastian.heidebrecht@univie.ac.at
https://doi.org/10.1093/ser/mwq015
https://doi.org/10.1080/09662839.2022.2101887
https://doi.org/10.1080/09662839.2022.2101887
https://www.euractiv.com/section/digital/news/dsa-enforcement-for-very-large-online-platforms-moves-toward-eu-commission/
https://www.euractiv.com/section/digital/news/dsa-enforcement-for-very-large-online-platforms-moves-toward-eu-commission/
https://www.euractiv.com/section/digital-single-market/news/ireland-draws-a-red-line-on-country-of-origin-principle-in-dsa/
https://www.euractiv.com/section/digital-single-market/news/ireland-draws-a-red-line-on-country-of-origin-principle-in-dsa/
https://doi.org/10.1111/padm.12583
https://www.newyorker.com/tech/annals-of-technology/cambridge-analytica-and-our-lives-inside-the-surveillance-machine
https://www.newyorker.com/tech/annals-of-technology/cambridge-analytica-and-our-lives-inside-the-surveillance-machine
https://doi.org/10.1080/07036337.2021.2011260
https://doi.org/10.1080/13563467.2022.2027355
https://www.gov.pl/attachment/dc1d7068-caf3-4a1b-b670-0f2f568e84c4
https://www.gov.pl/attachment/dc1d7068-caf3-4a1b-b670-0f2f568e84c4

220 Sebastian Heidebrecht

European Commission. (2012) Proposal for a regulation on the protection of individuals with re-
gard to the processing of personal data and on the free movement of such data (General Data
Protection Regulation). Brussels. (COM(2012) 11 final).

European Commission. (2015a) A digital single market strategy for Europe. Brussels.
(COM(2015) 192 final).

European Commission. (2015b) A digital single market strategy for Europe. Brussels.

European Commission. (2016) Communication on online platforms and the digital single market
opportunities and challenges for Europe. Brussels. (COM(2016) 288 final).

European Commission. (2021) 2030 digital compass: the European way for the digital decade.
Brussels. (COM(2021) 118 final).

European Commission. (2022) The Digital Services Act: ensuring a safe and accountable online
environment. Retrieved from https://ec.europa.eu/info/strategy/priorities-2019-2024/europe-
fit-digital-age/digital-services-act-ensuring-safe-and-accountable-online-environment_en

European Communities. (1999) eEurope. An information society for all. Brussels. (COM(1999)
687 final).

European Communities. (2000) eEurope 2002. An information society for all draft action plan.
Brussels. (COM (2000) 330 final).

European Council. (1994) Europe and the global information society. Recommendations of the
high-level group on the information society to the Corfu European Council (Bangemann
group). Luxembourg. (Supplement 2/94).

European Council. (2000) Lisbon European Council Presidency Conclusions, 23 and 24 March
2000.

Farrand, B. and Carrapico, H. (2022) ‘Digital Sovereignty and Taking Back Control: From Regu-
latory Capitalism to Regulatory Mercantilism in EU Cybersecurity’. European Security, Vol.
31, No. 3, pp. 435—453. https://doi.org/10.1080/09662839.2022.2102896

Farrell, H. (2012) ‘The Consequences of the Internet for Politics’. Annual Review of Political
Science, Vol. 15, No. 1, pp. 35-52. https://doi.org/10.1146/annurev-polisci-030810-110815

Farrell, H. and Newman, A. (2016) “The new interdependence approach: Theoretical development
and empirical demonstration’. Review of International Political Economy, Vol. 23, No. 5,
pp- 713-736. https://doi.org/10.1080/09692290.2016.1247009

Floridi, L. (2020) ‘The Fight for Digital Sovereignty: What It Is, and Why It Matters, Especially
for the EU’. Philosophy & Technology, Vol. 33, No. 3, pp. 369—-378. https://doi.org/10.1007/
$13347-020-00423-6

Hobbs, C. (2020) Europe’s Digital Sovereignty: From Rulemaker to Superpower in the Age of US-
China Rivalry.

Hooghe, L. and Marks, G. (1999) ‘The making of a polity: the struggle over European integration’.
In Marks, G., Kitschelt, H., Stephens, J.D. and Lange, P. (eds) Continuity and Change in Con-
temporary Capitalism (Cambridge: Cambridge University Press), pp. 70-98.

Howard, P.N. (2020) Lie Machines: How to Save Democracy From Troll Armies, Deceitful Robots,
Junk News Operations, and Political Operatives (New Haven: Yale University Press).

Hopner, M. and Schifer, A. (2012) ‘Embeddedness and Regional Integration: Waiting for Polanyi
in a Hayekian Setting’. International Organization, Vol. 66, No. 3, pp. 429—455. https://doi.
org/10.1017/S002081831200015X

Kalyanpur, N. and Newman, A.L. (2019) ‘The MNC-Coalition Paradox: Issue Salience, Foreign
Firms and the General Data Protection Regulation’. JCMS: Journal of Common Market Stud-
ies, Vol. 57, No. 3, pp. 448—467. https://doi.org/10.1111/jcms.12810

Kamkhaji, J.C. and Radaelli, C.M. (2022) ‘Don’t Think It’s a Good Idea! Four Building Sites of
the ‘Ideas School’’. West European Politics, Vol. 45, No. 4, pp. 841-862. https://doi.org/10.
1080/01402382.2021.1959751

© 2023 The Authors. JCMS: Journal of Common Market Studies published by University Association for Contemporary European Studies and John Wiley & Sons
Ltd.

85UB01 SUOWILLIOD BAIER.D @[ [dde au Aq peuaAob e SBpILe YO ‘2SN J0 SN 104 A1 1T BUIUO AB]IM UO (SUORIPUCY-PUB-SULBIALI0D™ B 1M ARe1ql1jeutjuo//SdRL) SUORIPUOD P SL L 3U3 89S *[5202/20/0T ] U0 ARIqIT2uliuo 4811 ‘dliandsy 4oez) aueiya0D Ad 88YET SWO/TTTT'OT/I0p/w0d" A3 1M AReid)pu|uo//SAIy WL PePeojumod ‘T ‘v202 ‘596589 T


https://ec.europa.eu/info/strategy/priorities-2019-2024/europe-fit-digital-age/digital-services-act-ensuring-safe-and-accountable-online-environment_en
https://ec.europa.eu/info/strategy/priorities-2019-2024/europe-fit-digital-age/digital-services-act-ensuring-safe-and-accountable-online-environment_en
https://doi.org/10.1080/09662839.2022.2102896
https://doi.org/10.1146/annurev-polisci-030810-110815
https://doi.org/10.1080/09692290.2016.1247009
https://doi.org/10.1007/s13347-020-00423-6
https://doi.org/10.1007/s13347-020-00423-6
https://doi.org/10.1017/S002081831200015X
https://doi.org/10.1017/S002081831200015X
https://doi.org/10.1111/jcms.12810
https://doi.org/10.1080/01402382.2021.1959751
https://doi.org/10.1080/01402382.2021.1959751

From Market Liberalism to Public Intervention 221

Khan, L.M. (2016) ‘Amazon’s Antitrust Paradox’. Yale Law Journal, Vol. 126, No. 3, pp.
710-805.

Kelemen, R.D. and McNamara, K.R. (2021) ‘State-Building and the European Union: Markets,
War, and Europe’s Uneven Political Development’. Comparative Political Studies, Vol. 55,
No. 6, pp. 963-991. https://doi.org/10.1177/00104140211047393

Lambach, D. and Oppermann, K. (2022) ‘Narratives of Digital Sovereignty in German Political
Discourse’. Governance, online first. https://doi.org/10.1111/gove.12690

Laurer, M. and Seidl, T. (2021) ‘Regulating the European Data-Driven Economy: A Case Study on
the General Data Protection Regulation’. Policy & Internet, Vol. 13, No. 2, pp. 257-277.
https://doi.org/10.1002/poi3.246

Laux, J., Wachter, S. and Mittelstadt, B. (2021) ‘Taming the Few: Platform Regulation, Indepen-
dent Audits, and the Risks of Capture Created by the DMA and DSA’. Computer Law &
Security Review, Vol. 43, 105613. https://doi.org/10.1016/j.clsr.2021.105613

Lodge, M. (2008) ‘Regulation, the Regulatory State and European Politics’. West European Poli-
tics, Vol. 31, No. 1-2, pp. 280-301. https://doi.org/10.1080/01402380701835074

Mahoney, J. and Thelen, K. (2010) ‘A theory of gradual institutional change’. In Mahoney, J. and
Thelen, K. (eds) Explaining Institutional Change Ambiguity, Agency, and Power (Cambridge:
Cambridge University Press), pp. 1-37.

Majone, G. (1994) ‘The Rise of the Regulatory State in Europe’. West European Politics, Vol. 17,
No. 3, pp. 77-101. https://doi.org/10.1080/0140238940842503 1

Merkel, A. (2019) Rede von Bundeskanzlerin Angela Merkel zur Eroffnung des 14. Internet Gov-
ernance Forums in Berlin, 26. November. Retrieved from https://www.bundeskanzler.de/bk-de/
aktuelles/rede-von-bundeskanzlerin-angela-merkel-zur-eroeffnung-des- 14-internet-gover-
nance-forums-26-november-2019-in-berlin-1698264

Meunier, S. and Mickus, J. (2020) ‘Sizing Up the Competition: Explaining Reform of European
Union Competition Policy in the Covid-19 Era’. Journal of European Integration, Vol. 42,
No. &, pp. 1077-1094. https://doi.org/10.1080/07036337.2020.1852232

Mudge, S.L. (2008) ‘What Is Neo-liberalism?’ Socio-Economic Review, Vol. 6, No. 4,
pp. 703—731. https://doi.org/10.1093/ser/mwn016

Newman, A.L. (2008) ‘Building Transnational Civil Liberties: Transgovernmental Entrepreneurs
and the European Data Privacy Directive’. International Organization, Vol. 62, No. 1,
pp. 103-130. https://doi.org/10.1017/S0020818308080041

Newman, A.L. (2015) ‘What the Right To Be Forgotten Means for Privacy in a Digital Age’. Sci-
ence, Vol. 347, No. 6221, pp. 507-508. https://doi.org/10.1126/science.aaa4603

Newman, A.L. (2020) ‘Digital Policy-Making in the European Union. Building the New Economy
of an Information Society’. In Wallace, H., Pollack, M., Roederer-Ryning, C. and Young, A.
(eds) Policy-Making in the European Union (Vol. 8th) (Oxford: Oxford University Press),
pp. 276-296.

Pierson, P. (2000) ‘Increasing Returns, Path Dependence, and the Study of Politics’. The American
Political Science Review, Vol. 94, p. 267. https://doi.org/10.2307/2586011

Pistor, K. (2020) ‘Rule by Data: The End of Markets?’ 83 Law and Contemporary Problems, pp.
101—124. https://scholarship.law.duke.edu/lcp/vol83/iss2/6

Plucinska, J. (2018, 25 April 2018) EU tries to shield 2019 election from fake news. Politico. Re-
trieved from https://www.politico.eu/article/fake-news-eu-parliament-election-commission-
gathers-national-election-officials-as-ballot-fears-rise/

Pohle, J. and Thiel, T. (2020) ‘Digital Sovereignty’. Internet Policy Review, Vol. 9, No. 4. https://
doi.org/10.14763/2020.4.1532

Roberts, H., Cowls, J., Casolari, F., Morley, J., Taddeo, M. and Floridi, L. (2021) ‘Safeguarding
European Values with Digital Sovereignty: An Analysis of Statements and Policies’. Internet
Policy Review, Vol. 10, No. 3. https://doi.org/10.14763/2021.3.1575

© 2023 The Authors. JCMS: Journal of Common Market Studies published by University Association for Contemporary European Studies and John Wiley & Sons
Ltd.

85UB01 SUOWILLIOD BAIER.D @[ [dde au Aq peuaAob e SBpILe YO ‘2SN J0 SN 104 A1 1T BUIUO AB]IM UO (SUORIPUCY-PUB-SULBIALI0D™ B 1M ARe1ql1jeutjuo//SdRL) SUORIPUOD P SL L 3U3 89S *[5202/20/0T ] U0 ARIqIT2uliuo 4811 ‘dliandsy 4oez) aueiya0D Ad 88YET SWO/TTTT'OT/I0p/w0d" A3 1M AReid)pu|uo//SAIy WL PePeojumod ‘T ‘v202 ‘596589 T


https://doi.org/10.1177/00104140211047393
https://doi.org/10.1111/gove.12690
https://doi.org/10.1002/poi3.246
https://doi.org/10.1016/j.clsr.2021.105613
https://doi.org/10.1080/01402380701835074
https://doi.org/10.1080/01402389408425031
https://www.bundeskanzler.de/bk-de/aktuelles/rede-von-bundeskanzlerin-angela-merkel-zur-eroeffnung-des-14-internet-governance-forums-26-november-2019-in-berlin-1698264
https://www.bundeskanzler.de/bk-de/aktuelles/rede-von-bundeskanzlerin-angela-merkel-zur-eroeffnung-des-14-internet-governance-forums-26-november-2019-in-berlin-1698264
https://www.bundeskanzler.de/bk-de/aktuelles/rede-von-bundeskanzlerin-angela-merkel-zur-eroeffnung-des-14-internet-governance-forums-26-november-2019-in-berlin-1698264
https://doi.org/10.1080/07036337.2020.1852232
https://doi.org/10.1093/ser/mwn016
https://doi.org/10.1017/S0020818308080041
https://doi.org/10.1126/science.aaa4603
https://doi.org/10.2307/2586011
https://scholarship.law.duke.edu/lcp/vol83/iss2/6
https://www.politico.eu/article/fake-news-eu-parliament-election-commission-gathers-national-election-officials-as-ballot-fears-rise/
https://www.politico.eu/article/fake-news-eu-parliament-election-commission-gathers-national-election-officials-as-ballot-fears-rise/
https://doi.org/10.14763/2020.4.1532
https://doi.org/10.14763/2020.4.1532
https://doi.org/10.14763/2021.3.1575

222 Sebastian Heidebrecht

Ryan, J., & Toner, A. (2021) Europe’s enforcement paralysis ICCL’s 2021 report on the enforce-
ment capacity of data protection authorities. Retrieved from https://www.iccl.ie/digital-data/
2021-gdpr-report/

Schmitz, L. and Seidl, T. (2022) ‘As Open as Possible, as Autonomous as Necessary: Understand-
ing the Rise of Open Strategic Autonomy in EU Trade Policy’. JCMS: Journal of Common
Market Studies, n/a(n/a). https://doi.org/10.1111/jcms.13428

Schiinemann, W.J. and Windwehr, J. (2021) ‘Towards a ‘Gold Standard for the World’? The Eu-
ropean General Data Protection Regulation Between Supranational and National Norm
Entrepreneurship’. Journal of European Integration, Vol. 43, No. 7, pp. 859—-874. https:/
doi.org/10.1080/07036337.2020.1846032

Siddi, M. and Kustova, 1. (2021) ‘From a Liberal to a Strategic Actor: The Evolution of the EU’s
Approach to International Energy Governance’. Journal of European Public Policy, Vol. 28,
No. 7, pp. 1076—1094. https://doi.org/10.1080/13501763.2021.1918219

Streeck, W. and Thelen, K.A. (2005) Beyond Continuity: Institutional Change in Advanced Polit-
ical Economies (Oxford: Oxford University Press).

Tamma, P. (2020, October 15) Europe wants ‘strategic autonomy’ — it just has to decide what that
means Politico. Retrieved from https://www.politico.eu/article/europe-trade-wants-strategic-
autonomy-decide-what-means/

Traynor, 1. (2015, 6 May 2015) EU unveils plans to set up digital single market for online firms.
The Guardian. Retrieved from https://www.theguardian.com/technology/2015/may/06/eu-un-
veils-plans-digital-single-market-online-firms

van Apeldoorn, B. (2002) Transnational Capitalism and the Struggle over European Integration
(London: Routledge).

van der Heijden, J. (2011) ‘Institutional Layering: A Review of the Use of the Concept’. Politics,
Vol. 31, No. 1, pp. 9—18. https://doi.org/10.1111/j.1467-9256.2010.01397.x

Vinocur, N. (2019, 27 December 2019) “We have a huge problem’: European regulator despairs
over lack of enforcement Politico. Retrieved from https://www.politico.eu/article/we-have-a-
huge-problem-european-regulator-despairs-over-lack-of-enforcement/

von der Leyen, U. (2019) Speech by President-elect von der Leyen in the European Parliament
Plenary on the occasion of the presentation of her College of Commissioners and their pro-
gramme, 27 September 2019. Retrieved from https://ec.europa.eu/commission/presscorner/
detail/en/speech_19_6408

von der Leyen, U. (2020) Statement by President von der Leyen at the roundtable ‘Internet, a new
human right’ after the intervention by Sir Berners-Lee Retrieved from https://ec.europa.cu/
commission/presscorner/detail/en/STATEMENT_20_1999

Wigger, A. and Nolke, A. (2007) ‘Enhanced Roles of Private Actors in EU Business Regulation
and the Erosion of Rhenish Capitalism: The Case of Antitrust Enforcement’. JCMS: Journal
of Common Market Studies, Vol. 45, No. 2, pp. 487-513. https://doi.org/10.1111/j.1468-
5965.2007.00719.x

Ziegler, C.E. (2018) ‘International Dimensions of Electoral Processes: Russia, the USA, and the
2016 Elections’. International Politics, Vol. 55, No. 5, pp. 557-574. https://doi.org/10.1057/
s41311-017-0113-1

Zohlnhofer, R., Engler, F. and Diimig, K. (2018) ‘The Retreat of the Interventionist State in Ad-
vanced Democracies’. British Journal of Political Science, Vol. 48, No. 2, pp. 535-562.
https://doi.org/10.1017/S0007123416000454

Zuboff, S. (2019) The Age of Surveillance Capitalism: The Fight for a Human Future at the New
Frontier of Power (New York: Public Affairs).

© 2023 The Authors. JCMS: Journal of Common Market Studies published by University Association for Contemporary European Studies and John Wiley & Sons
Ltd.

85UB01 SUOWILLIOD BAIER.D @[ [dde au Aq peuaAob e SBpILe YO ‘2SN J0 SN 104 A1 1T BUIUO AB]IM UO (SUORIPUCY-PUB-SULBIALI0D™ B 1M ARe1ql1jeutjuo//SdRL) SUORIPUOD P SL L 3U3 89S *[5202/20/0T ] U0 ARIqIT2uliuo 4811 ‘dliandsy 4oez) aueiya0D Ad 88YET SWO/TTTT'OT/I0p/w0d" A3 1M AReid)pu|uo//SAIy WL PePeojumod ‘T ‘v202 ‘596589 T


https://www.iccl.ie/digital-data/2021-gdpr-report/
https://www.iccl.ie/digital-data/2021-gdpr-report/
https://doi.org/10.1111/jcms.13428
https://doi.org/10.1080/07036337.2020.1846032
https://doi.org/10.1080/07036337.2020.1846032
https://doi.org/10.1080/13501763.2021.1918219
https://www.politico.eu/article/europe-trade-wants-strategic-autonomy-decide-what-means/
https://www.politico.eu/article/europe-trade-wants-strategic-autonomy-decide-what-means/
https://www.theguardian.com/technology/2015/may/06/eu-unveils-plans-digital-single-market-online-firms
https://www.theguardian.com/technology/2015/may/06/eu-unveils-plans-digital-single-market-online-firms
https://doi.org/10.1111/j.1467-9256.2010.01397.x
https://www.politico.eu/article/we-have-a-huge-problem-european-regulator-despairs-over-lack-of-enforcement/
https://www.politico.eu/article/we-have-a-huge-problem-european-regulator-despairs-over-lack-of-enforcement/
https://ec.europa.eu/commission/presscorner/detail/en/speech_19_6408
https://ec.europa.eu/commission/presscorner/detail/en/speech_19_6408
https://ec.europa.eu/commission/presscorner/detail/en/STATEMENT_20_1999
https://ec.europa.eu/commission/presscorner/detail/en/STATEMENT_20_1999
https://doi.org/10.1111/j.1468-5965.2007.00719.x
https://doi.org/10.1111/j.1468-5965.2007.00719.x
https://doi.org/10.1057/s41311-017-0113-1
https://doi.org/10.1057/s41311-017-0113-1
https://doi.org/10.1017/S0007123416000454

From Market Liberalism to Public Intervention 223

List of Interviews

Interview I, Senior Official European Parliament, Telephone, 4 September 2020.
Interview II, Senior Official European Commission, Not displayed, 22 September 2020.

© 2023 The Authors. JCMS: Journal of Common Market Studies published by University Association for Contemporary European Studies and John Wiley & Sons
Ltd.

85UB01 SUOWILLIOD BAIER.D @[ [dde au Aq peuaAob e SBpILe YO ‘2SN J0 SN 104 A1 1T BUIUO AB]IM UO (SUORIPUCY-PUB-SULBIALI0D™ B 1M ARe1ql1jeutjuo//SdRL) SUORIPUOD P SL L 3U3 89S *[5202/20/0T ] U0 ARIqIT2uliuo 4811 ‘dliandsy 4oez) aueiya0D Ad 88YET SWO/TTTT'OT/I0p/w0d" A3 1M AReid)pu|uo//SAIy WL PePeojumod ‘T ‘v202 ‘596589 T



	From Market Liberalism to Public Intervention: Digital Sovereignty and Changing European Union Digital Single Market Governance
	Introduction
	The EU DSM Policy and the Move to Digital Sovereignty
	DSM Governance and Institutional Change
	Big Technology Companies Are Associated with Challenges Requiring a Policy Response
	Institutional Changes Are Likely Made by Adding New Rules to Existing Structures
	Shifts Towards More �Public�&hyphen;Interventionism Can Be Identified at the Levels of Aims, Actors and Instruments

	Empirical Strategy
	Continuity and Change in European DSM Integration
	The Historical Background to DSM Governance
	Gradual Change from Mid&hyphen;2010 to Early 2020
	Comprehensive Change in the 2020s

	Conclusions
	Acknowledgments
	References
	List of Interviews

