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There are different kinds of philosophy books. While some are written
over a relatively short time, say a year, this one grows out of papers
written over twenty years. Many books, including this one, bear down
on a question (or several), scrutinizing existing arguments in detail and
proposing improvements. This book, in addition to that, tries to de-
velop a relatively elaborate theoretical framework—what I call epistemic

proceduralism. There are advantages and disadvantages of both of these
features, but in any case, the reader deserves advance notice. The rela-
tion between this work and my previous papers is a close one, but not a
simple one. Only a few chapters (noted below) are close to original pa-
pers, while in most cases the ideas from previous pieces are inter-
spersed throughout. In general, where the treatment in the book differs
from the papers, it supersedes them. On the other hand, material has
often been left out here for the sake of brevity and readability (I have
tried to provide references where appropriate), not in order to retract it.
Perhaps most important, especially for those who work as specialists in
normative democratic theory, this book is not by any means merely a
restatement of my earlier views. The approach to democracy developed
here goes well beyond what I have said before, for better or for worse.

As for the book’s attempt to develop a new theoretical framework,
not just a better argument for this or that point, one consequence is that
there are places where I offer only tentative or preliminary argumenta-
tion. I think this is unavoidable if the shape of the general approach is
to be laid out clearly. I hope there is enough argument to lend promise
to the overall approach of epistemic proceduralism. If so, there is more
work to be done. This disclaimer is separate from a further point, one
with which the book begins, concerning the idea of a philosophical
framework, one that steers relatively clear of engagement with empiri-
cal social science and stops short of prescribing many institutional
specifics. I say more about that in chapter 1.

Having worked on these questions over a long time, it would be
impossible to remember and thank all the people to whom thanks are
owed. The acknowledgments would run back to teachers and fellow
students in graduate school at Wisconsin; through students and col-
leagues at my first job at the University of California, Irvine; and those
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over the years at Brown, not to mention several visiting stints, and col-
loquia and conferences that were particularly helpful to me. I do owe
many thanks to people in all those settings. I confine myself here to ac-
knowledging several people who have been helpful in the later stages,
as my views turned into a book. For facilitating the transition from
views to a book, first thanks go to Nomy Arpaly, not only for the philo-
sophical camaraderie of our weekly lunches, but for sharing some of
her book-writing magic. Her books have virtues that mine lacks, but
mine now has what she taught me was the primary one: existence.
Nomy, Cindy Estlund, and Mariah Zeisberg gave me excellent com-
ments on the first chapter, and thereby on the whole project. My gradu-
ate seminar at Brown in the fall of 2005 was where things began to take
final form, thanks to the extremely high caliber of critical attention my
draft received from the students. Among them was Jed Silverstein,
whose additional excellent research assistance helped move the book
from rough draft to less rough. Thanks also go to three students who
helped with the final proof reading: Sean Aas, Derek Bowman, and
Joshua Tropp.

John Tomasi and Corey Brettschneider, political theorists in political
science here at Brown, are my partners in building a new swirl of activity
and excitement in political philosophy here. I have benefited constantly
from the discussions at our Political Philosophy Workshop, but also from
their own comments on my work, and especially their encouragement.
One event in particular, a workshop devoted to my manuscript, was
John’s generous idea. The commentators at that workshop—Russell
Hardin, Philip Pettit, and Christian List—worked very hard on a difficult
manuscript and helped me enormously. I had first gotten to know Philip
during a Harsanyi Fellowship in 2001–2 that allowed me to spend a year
at Australian National University. I am thankful for that support from
ANU and the leave time from Brown, and for the frequent discussions
there with Philip, Bob Goodin, Geoff Brennan, Gerry Mackie, John
Dryzek, and Michael Smith, as well as the stellar students and vagabond
scholars in the tea room at that amazing place. Thanks are also due to the
National Endowment for the Humanities for two fellowships, one sup-
porting a semester of research time in 1998–99, and the other supporting
research during the summer of 2002. Thanks to Ian Malcolm for his en-
thusiasm and expert guidance at Princeton University Press.

For help of a deep but less specific kind, I must thank several people
who were never my teachers or colleagues, but who took my ideas seri-
ously when I was a young scholar just out of school (or even before).
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Jerry Cohen, Josh Cohen, and the late John Rawls all paid me more sup-
portive attention than I had any reason to expect. I owe much in my
own thought to their distinguished work, but their early attention itself
was formative.

For help of the deepest kind, I want to thank Meg Denton, Corey Es-
tlund, Hannah Estlund, and Marshall Estlund for the years of working
and playing together during the time when the book was produced, as
were countless things of much greater value than this.

There is much new here, but there are also passages and ideas drawn
from previously published papers. The bibliography lists most of my
published articles that bear on democracy, but several chapters bear an
especially close relation to the previously published versions, and I am
grateful for permission to draw on them.

Chapter 5 is based closely on “Democracy,” in Oxford Handbook of

Contemporary Philosophy, ed. Frank Jackson and Michael Smith, (Oxford
University Press, 2005), 208–30. Used by permission of Oxford Univer-
sity Press.

Chapter 7 is based on “Political Authority and the Tyranny of Non-
consent,” Philosophical Issues 15 (2005): 351–67. Used by permission of
Blackwell Publishing.

Chapter 11 is based on “Why Not Epistocracy?” in Desire, Identity and

Existence: Essays in Honor of T. M. Penner, ed. Naomi Reshotko (Acade-
mic Printing and Publishing, 2003), 53–69. Used by permission of Aca-
demic Printing and Publishing.

Chapter 13 is based on “The Democracy/Contractualism Analogy,”
Philosophy and Public Affairs 31 (2003): 387–412. Used by permission of
Blackwell Publishing.
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Democratic Authority

One of the two, as the wiser or better man, has a claim
to superior weight: the difficulty is in ascertaining
which of the two it is.

John Stuart Mill, Considerations on Representative

Government

Democracy can seem to empower the masses without regard for the
quality of the political decisions that will result. Concern for the quality
of decisions can seem to lead in an antidemocratic direction, toward
identifying and empowering those who know best. Partly for these rea-
sons, philosophical treatments of democracy’s value have often tried to
explain why politics should be democratic even though democracy has
no particular tendency to produce good decisions. I believe these ac-
counts are weak, and I want to put democratic convictions on more se-
cure footing. My goal is to show how a concern for the quality of politi-
cal decisions, properly constrained by other principles, supports
democratic political arrangements. Rousseau pleads, “All my ideas are
consistent, but I cannot expound them all at once.”1 In this synoptic
essay I try to present, all at once, the broad shape and main points of a
more elaborate book-length argument. I hope it has some value as a
self-contained essay, but it is also intended as a prelude to the longer ar-
gument of the book, making certain points and terms available for easy
reference even before they are treated fully.

A Framework

Before turning to democracy, I begin with the idea of a philosophical
framework. Political philosophy, as with some areas of ethics, is easily
distorted by the ever-present thought that it might be of practical im-
portance. Practical applications of philosophical ideas require engage-
ment with a lot of nonphilosophy, and the danger is not just that philoso-
phers are not normally especially good at the relevant nonphilosophical
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areas of inquiry. Even if they were, there are risks involved in trying to
treat both kinds of questions in the same work. In the hurry to make a
practical proposal it is easy to lose sight of the philosophical prob-
lems, and so to lose sight of whether and how they have been solved.
Since even long-standing problems have, so often, not been solved
(philosophy seems to be harder than science in this way), the idea that
something is gained if political philosophers explain how to put their
ideas into practice is hard to understand. If the more abstract argu-
ments are of any value, then it would be good if someone takes up the
further questions about what they might imply or recommend in prac-
tice, and I do not mean to denigrate that task. My main concern, how-
ever, is with the question whether certain points at a fairly abstract
level are of value in the first place, whether they solve or at least con-
tribute to the solution of important problems that lie at the more ab-
stract level. As a result, few institutional specifics are offered here, and
when they are they are mainly meant as illustrative examples, not as
prescriptions.

There is a second aspect to the limitation I have in mind by providing
only a philosophical framework: detailed factual information, while oc-
casionally useful, is far from the center of our concerns. The focus of
the argument is on very general questions of authority and legitimacy
in a political community, terms that will be used in very specific ways.
By authority I will mean the moral power of one agent (emphasizing
especially the state) to morally require or forbid actions by others
through commands. (To forbid x is to require not-x, and so I will usu-
ally simply speak of the moral power to require.) By legitimacy I will
mean the moral permissibility of the state’s issuing and enforcing its
commands owing to the process by which they were produced. If the
state’s requiring you to pay taxes has no tendency to make you morally
required to do so, then the state lacks authority in that case. And if the
state puts you in jail for not paying, but it is morally wrong for it to do
so, then it acts illegitimately. Even without authority or legitimacy, of
course, the state might yet have enormous power. But we are not inves-
tigating brute power as such, since brute power is not a moral thing.
Like a knife, it can be used rightly or wrongly. The moral questions
about the use of knives are not much about the details of what knives
are like, and the moral questions about the uses of power are not much
about the exact nature of actual power.

Even without great emphasis on empirical studies about politics, or
on the details of institutional design, the philosophical tasks alone lead
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to a rather elaborate theory. In this essay we look only at the main
points and lines of argument.

Making Truth Safe for Democracy

The idea of democracy is not naturally plausible. The stakes of political
decisions are high, and the ancient analogy is apt: in life-and-death
medical decisions, what could be stupider than holding a vote? Most
people do not know enough to make a wise medical decision, but a few
people do, and it seems clear that the decisions should be made by
those who know best.

While it makes good sense for us to defer to someone who we have
reason to think is a medical expert, the doctor’s right to make decisions
and perform procedures on us comes mainly from our consent, not
from the doctor’s expertise. Politics is different, since most of us have
never consented to the political authority of the government that rules
over us. Authority would need some other basis, and expertise has long
been a tempting one. It is important to see that authority does not sim-
ply follow from expertise. Even if we grant that there are better and
worse political decisions (which I think we must), and that some people
know better what should be done than others (we all think some are
much worse than others), it simply does not follow from their expertise
that they have authority over us, or that they ought to. This expert/boss
fallacy is tempting, but someone’s knowledge about what should be
done leaves completely open what should be done about who is to rule.
You might be correct, but what makes you boss? Perhaps this approach
to political justification, which draws heavily on the views of John
Rawls,2 points in a democratic direction.

Consider religious points of view. One of the contending views
might be correct, with all its implications about what should be done
politically. Suppose your religious point of view is not the true one. If
you think the knowers should rule—if expertise entails authority—
then you must think that those with the true religious perspective,
whoever they might be, should rule even over people like you who mis-
takenly doubt that they are the knowers. Their being experts (so to
speak) certainly counts in favor of your accepting them as rulers, but as
it happens, you do not realize they are experts. This doubt appears to
block the inference from their expertise to their authority. The problem
isn’t exactly that you haven’t consented, and we’re not assuming that
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consent would be required to legitimate rule. It’s about what you be-
lieve: you do not believe that they are experts.

The problem that arises for this line of argument, however, is that
there is not much that will be believed by everyone, and if legitimate
authority depends on there being a justification accepted by everyone,
it will be hard to find much legitimate authority. But this is not a plausible
constraint anyway. Why should the objection of someone who is, say,
crazy or vicious carry that much moral weight—enough to defeat a jus-
tification even if it is acceptable to everyone who is not crazy or vicious?
Rather than say that a justification must be acceptable to everyone, we
might try saying that it must be acceptable to everyone except the crazy,
the vicious, and . . . well, there might be other things that it makes
sense to put in here. We will finesse the details by simply saying that
there will be some list of things that disqualify certain points of view
for this purpose. That is, some points of view are such that objections
that depend on those disqualified points of view are not capable of de-
feating a proposed political justification. People who believe that their
own race has a right to rule other races, or who simply desire to subor-
dinate other people to their power, will not accept certain principles
about moral and political equality. But objections stemming from those
unreasonable points of view are morally weightless.

By calling some views qualified and others disqualified, we tempt ob-
jectors to accuse us of being exclusive or elitist. This is a widespread
confusion, in my view. Since all we’ve said so far is that not all points of
view are qualified, a more inclusive view would have to say that all
points of view are qualified. Justifications must simply be acceptable to
everyone. This is an oddly amoral view, in which otherwise sensible
lines of justification are unavailable if they are not acceptable to Nazis. If
anyone believes this, we would need to hear a lot more in support of it.

The other argument against treating some grounds of objection as
disqualified says that it is too inclusive—that it counts too many (not
too few) lines of objection as qualified. In particular, some say that a
point of view shouldn’t defeat a proposed justification unless that point
of view is true, whereas our approach allows that some views are qual-
ified even though they are not true. This objection might seem to be the
proper view for any lover of the truth. Some objections to proposed po-
litical justifications are correct and others are not, and lovers of truth
should only care about the correct ones, so the story goes. But lovers of
the truth want to know what the truth is about justification itself as
well, and that requires that we determine whether only true points of
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view or also some others are qualified to defeat proposed justifications.
If the truth is that justifications must be acceptable to all qualified
points of view, including many that are not true, then lovers of the
truth should accept this view of justification. We cannot settle it here,
but this approach would explain the thought that even if the pope has a
pipeline to God’s will, it does not follow that atheists may permissibly
be coerced on the basis of justifications drawn from Catholic doctrine.
Some non-Catholic views should count as qualified for this purpose
even if they are mistaken. This itself asserts a truth about justification,
as lovable a truth as any other.

Fairness and Proceduralism

All this talk about truth will drive some readers crazy. Some will deny
that there are any truths about what should be done politically, but few
mean this in a way that would cause any difficulty for what I have said.
The nature of truth is a fascinating philosophical matter, and truth in
value judgments raises interesting questions of its own. But when I
speak of moral truth here, I mean only the following very minimal
thing: if gender discrimination is unjust, then it is true that gender dis-
crimination is unjust. Not many readers will think nothing is just, un-
just, right, wrong, and so forth, and so they accept that there are moral
truths in the sense that concerns me.

Some will worry about whose view of the truth we are talking about.
But we are not talking, initially, about anyone’s view of the truth, but
about the truth (whatever it might be). We are supposing that some
things are unjust, some right, some things vicious, and so on, regard-
less of what anyone thinks about them. Then we say that some people
have erroneous views about these matters, some other people less so.
So far we are not endorsing any particular view of the truth. We have
not said which things are true about these matters, or who might know
the truths better.

This way of talking about truth makes it pretty hard to deny truth in
political matters or to deny that some know it better than others. We
cannot resist the move from expertise to authority by denying that
there is expertise, then. I have proposed to avoid that move by denying
that there is expertise that is generally acceptable in the right way even
if it is genuine. But having acknowledged that there are truths about the
high-stakes matters that are present in politics, we must ask whether its

D E M O C R A T I C  A U T H O R I T Y

5



discovery plays any role in the best account of how political authority
and coercion would be justified. Is there an epistemic or truth-seeking
dimension to the best account, or can we do without that?

I believe we cannot do without it, but there is a simple and influential
approach that tries to. Why not understand democracy as a way of giv-
ing every (adult) person an equal chance to influence the outcome of
the decision? The justification of the outcomes would be in terms of the
familiar idea of the fairness of the procedure that produced the deci-
sion. That way we would not need to make any claims about the deci-
sion tending to be good or right or true. Democracy, after all, does seem
like a fair way to make decisions, at least as an aspiration. People are
given equal rights to express their political opinions, and equal rights to
a vote. Should we say that the fairness of the procedure is the explana-
tion of democracy’s moral importance?

We have not said exactly what would make a procedure a fair one,
but so far it looks like democracy is one fair procedure, and choosing
between two proposals by flipping a coin is another one.3 If that is right,
and if fairness is the main basis of democracy’s importance, then why
not flip a coin instead? It is much cheaper and easier in so many ways.
We would not need to expend resources on campaigns, televised de-
bates, public political discussion, or all the time and work involved in
holding a vote. For example, we could let the slate of candidates or is-
sues be determined in whatever way they otherwise would, except at
any stage that there would normally be a vote we substitute a random
selection process, even at the final stage that would normally be an
election or a referendum. It is a perfectly fair procedure, at least if this
means giving each person an equal chance at changing the outcome.
All have an equal chance, since no one has any. If the value of democ-
racy is its fairness, this random procedure should be just as good.

Of course, this is impossible to accept. There is something about
democracy other than its fairness that contributes to our sense that
it can justify authority and legal coercion. A coin-flipping procedure
would not justify these, at least not to the same extent. One natural hy-
pothesis about why we actually want people’s views taken account of
by the process is that we expect people’s views to be intelligent—
maybe not to any high standard, but better than a coin flip. This intro-
duces an epistemic dimension, and it is important to see what this
would and would not commit us to.
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Epistemic Proceduralism

The biggest objection to bringing in the epistemic dimension is that it
might to tend to justify rule by the knowers—what we might call epis-

tocracy. But I hope to have forestalled that worry by pointing out that
even if there are knowers, it might well be that their status as knowers is
not generally acceptable in the way that political justification would re-
quire. So now the question is how to bring in knowledge without priv-
ileging any class of knowers.

There is, however, the nagging thought that even if the knowers
aren’t generally acceptable, they do exist. And they might simply be a
more accurate source of knowledge about what should be done than
any democratic procedure could ever be. I don’t want to deny this. The
question is not how democracy might be the best epistemic device
available, but how it might have some epistemic value in a way that
could account for the degree of authority we think it should have. If you
or someone whose opinions you trust is a knower, then the results of a
modestly epistemic democratic procedure will not give you especially
important epistemic reasons to believe the outcome is good or correct.
But epistemic reasons are not what we need. The hope is to show how
democracy yields moral reasons to obey the law and a moral permis-
sion to enforce it. We should not assume that there could only be such
duties and permissions in cases where the procedure actually got the
right answer. So we should not assume that authority and legitimacy
lapse just whenever the procedure gets a wrong answer. That surely
would not generate legitimacy and authority for the general run of
democratically produced laws. Obviously, many of them are unjust or
otherwise morally mistaken.

A good model for the structure I have in mind is a jury system. When
it is properly done, a jury trial seems to produce a verdict with legal
force, but also with some moral force. If the defendant is exonerated,
then other people will have a moral duty not to carry out private pun-
ishments. If the defendant is convicted, then the duly appointed jailer
will have a moral duty not to set him free. I assume that, at least within
limits, these moral implications do not depend on the verdict being cor-
rect. If they did, then we should all ignore the verdict and use our own
judgment about whether the defendant was guilty or not, and privately
punish the truly guilty and open the cells of the innocent. Jailers
who appoint themselves judge and jury, and vigilantes who appoint
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themselves executioner, seem to be acting immorally when there has
been a properly conducted (though always fallible) jury trial.

The jury trial would not have this moral force if it did not have its
considerable epistemic virtues. The elaborate process of evidence, testi-
mony, cross-examination, adversarial equality, and collective delibera-
tion by a jury all contribute to the ability—certainly very imperfect—of
trials to convict people only if they are guilty, and not to set too many
criminals free. If it did not have this tendency, if it somehow randomly
decided who is punished and who goes free, it is hard to see why vigi-
lantes or jailers should pay it much heed. So its epistemic value is a cru-
cial part of the story. Owing partly to its epistemic value, its decisions
are (within limits) morally binding even when they are incorrect.

On this account, the bindingness and legitimacy of the decisions are not
owed to the correctness of the decisions, but to the kind of procedure that
produced them. Still, a central feature of the procedure in virtue of which
it has this significance is its epistemic value. I call this theoretical structure
epistemic proceduralism. This is just the structure I explore in the case of
democratic procedures for making laws and policies generally. Demo-
cratically produced laws are legitimate and authoritative because they are
produced by a procedure with a tendency to make correct decisions. It is
not an infallible procedure, and there might even be more accurate proce-
dures. But democracy is better than random and is epistemically the best
among those that are generally acceptable in the way that political legiti-
macy requires. The authority and legitimacy of its laws often extends even
to unjust laws, though there must be limits to this. The procedure does
not give us great epistemic reasons for our opinions about justice. For that
purpose we may each appeal to whatever sources and methods we think
best, without the need for these to be generally acceptable.

Suppose the tax laws charge me more than is really just. But the laws
were passed in a properly functioning democratic system with ample
opportunity for discussion and debate. My objections were aired and
answered, even though I think the answers were inadequate (and even
suppose I’m right about this). The resulting laws charge me an unjust
amount of tax. (Assume it does not take so much that I cannot still live a
decent life. We will not try here to locate the limits, but there must be
some.) According to epistemic proceduralism, the law is legitimate and
binding on me even though it is unjust, and this is owed partly to the
fact that the procedure has epistemic value that is publicly recognizable.

This gives something of the structure of epistemic proceduralism’s
account of democratic authority. We need to say more, though, about
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why we should think that a procedure with these features does have
authority, the moral power to require action.

Democratic Authority without Consent

A traditional view says that there is no authority without consent. The
state is not in a position to lay obligations on me unless I voluntarily
and knowingly agree to their having that moral power. The main weak-
ness of this approach is that it does not seem to account for the state’s
authority over very many people, since most people never consent to
the authority of their state. Locke argued that a person consents merely
by enjoying the benefits of the state, but this seems to make hash out of
the idea of consent. Since you could benefit from the state without real-
izing you were consenting, you could consent without realizing it. But I
would have thought that the whole point of requiring consent is to let
the person decide whether to be under the authority or not. If you could
consent to authority without realizing it, then being under the author-
ity would not be under your control. So we should not accept that you
consent by receiving benefits. You cannot consent to something without
realizing it. So, even though consent might be able to establish author-
ity, some other basis of authority would be required to explain a state’s
authority over most or all of its citizens.

If we look more closely at consent theory, it normally includes some
conditions under which apparent acts of consent are null—without the
effect of proper consent. This is a familiar idea: if I threaten to kill you
unless you agree to let me use your car, you might say, “OK, take the
car.” But under that kind of duress the consent has no moral effect. It
doesn’t permit me to take the car. We could even say that it is not con-
sent at all. In any case it is morally null. But notice what consent theory
says about non-consent. Non-consent has a moral force too, of course.
For example, if I don’t consent to your touching me, then you are not
permitted to touch me. But while according to consent theory there are
conditions that can disqualify consent, there are apparently no condi-
tions that disqualify non-consent. Non-consent is never null. If there
were some conditions that nullified non-consent, the result would be
morally equivalent to consent.

This looks worth exploring. What conditions might plausibly be
thought to nullify non-consent? Perhaps if the non-consent is morally
wrong it should be without moral effect. This isn’t plausible in some
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contexts. If I refuse to let you use my car, then even if I am wrong to re-
fuse, you still may not use my car. But perhaps things are different with
authority, the moral power to require action. Authority is not a form of
interference with a person, their body, or their property. It is simply the
ability to put them under obligations. So, suppose I propose for you to
agree to work under my direction to help clean my garage—a proposal
to put you under my authority in this context. And suppose you would
be wrong not to agree to it, possibly because I have given you lots of
help lately, in addition to really needing your help now. Should we
think that you can escape the obligations of authority by violating this
obligation to agree to the authority? We might say, instead, that you are
under my authority because you would be morally wrong to refuse to
consent—call this normative consent. It is hypothetical: you would
have consented if you acted morally correctly when offered the chance
to consent. This would simply mean that you would be obligated to do
what I asked of you. It would not mean that I could coerce you to do it,
but only that you would be obligated to help, under my authority, even
though you haven’t consented to that authority. I find it difficult to see
what moral reason there would be for thinking that you could escape
the obligations to obey me by immorally refusing to consent to my
authority. I will suppose, then, that normative consent is a basis for
authority.

The Jury Analogy and the Commitment Task

Using the framework of normative consent in order to explain demo-
cratic authority (all within the structure of epistemic proceduralism)
gives us the following question: would people be morally obligated to
consent to the authority of an epistemic proceduralist democratic politi-
cal system? If so, why? We noticed that a jury trial nicely illustrates the
epistemic proceduralist structure of authority. I want to appeal to the
jury trial again now, for a slightly different purpose. If we can see why
people would be obligated to consent to the authority of a jury system,
I believe that a strikingly analogous argument suggests itself for think-
ing that people would be obligated to consent to epistemic procedural-
ist democracy.

Authority is the moral power to require or forbid action. How does
a system of jury trials have that kind of authority? When there is an
adequate public system of justice, private punishment is forbidden,
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whereas in the absence of such a system at least some punishments for
some wrongs would be permitted. Vigilante justice is commonly as-
sumed to be morally wrong once there is an adequate public justice sys-
tem. Why would it be wrong for someone, if asked, to refuse to consent
to a jury system’s having authority?

The absence of public criminal justice, the world over, would be a
great humanitarian problem, a problem on the scale of, say, world
poverty. We all have obligations to help solve these problems. It isn’t
clear how much this demands of us, but few will doubt that we are re-
quired to do something. It is plausible to think that the best, or at least
a good, solution to the problem of public criminal justice is one in
which people are covered by local justice systems—in districts, so to
speak. Each is obligated by the commands of the local district, say one’s
state, but the obligation stems from this being a sensible solution to the
larger global humanitarian need for public justice.

Even if we were persuaded that there were obligations to promote a
districted public justice system of this kind, that wouldn’t yet yield an
obligation to do as you’re told by your district. I want to grant that au-
thority of this kind raises a special burden for justification: there must
be some link to the obligated person’s will.

The key is to distinguish between two pressing tasks: the one we
have mentioned, which is the need for an adequate and effective public
system of justice; the other is one we haven’t yet mentioned, what I take
to be the pressing task of having people committed to obeying the pub-
lic justice system. Their being committed to obeying isn’t the same as
their obeying, but it is a separate important task, something highly
valuable in its own right. We often want something morally committed
to us even apart from whether that will help us obtain it. Wedding vows
might be like this, or promises to repay debts to friends. The commit-
ment task, the task of having people obligated to obey their district for
the administration of public justice, is an important task in its own
right, important enough that each of us would be wrong to refuse to
commit if offered the chance. Consenting to the authority of that sys-
tem would be required, and so there is normative consent. Normative
consent, then, establishes the system’s authority. After that, the duty to
obey is not directly based on its being a contribution to any important
task, but stems simply from the obligation to obey the criminal justice
system’s verdicts.

The parallels between the jury case and the larger democratic case are
very strong. The essential elements of the argument for the authority of
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the jury system are all present in a democratic system of government.
First, there is a very great value, one that no qualified point of view
could deny, to having laws and policies that are substantively just. Sec-
ond, a proper democratic procedure, like a jury, is (or can be) demo-
graphically neutral, blocking the qualified objections that would be
possible to any invidious comparisons as between the supposedly
wiser and less wise citizens. Third, a democratic procedure involves
many citizens thinking together, potentially reaping the epistemic ben-
efits this can bring, and promoting substantively just decisions better
than a random procedure. So, fourth, I conjecture there is no nondemo-
cratic arrangement that all qualified points of view could agree would
serve substantive justice better. In light of all this, citizens would be
morally required to consent to the new authority of such a democratic
arrangement if they were offered that choice. Non-consent would be
null, and so the fact that no such consent is normally asked or given
makes no moral difference, and so any existing democratic arrange-
ment that meets these conditions has authority over each citizen just as
if they had established its authority by actual consent.

Utopophobia

Thinkers about politics are, for some reason, more concerned with “re-
alism” than are thinkers in moral philosophy generally. In an effort to
avoid “utopianism,” it is very common to see fundamental normative
standards adjusted so that there is some reasonable likelihood that they
will be met in practice, and no similar tendency to dumb down moral
principles. Moral philosophers know that people are likely to lie more
than they morally should, but this doesn’t move many theorists to re-
vise their views about when lying is wrong. Things are often different
in political philosophy. So, for example, many democratic theorists
think that standards of political legitimacy should not depend on citi-
zens doing much more than looking out for their own interests in a
pretty casual way, and they often think this precisely because they
think that is how people are likely to act.

Epistemic proceduralism, of course, suggests that the casual pursuit
of self-interest would not be enough. Just as the jury system would lack
the epistemic value on which its authority depends if jurors devoted lit-
tle effort to reaching good verdicts, no democratic system made up of
predominantly selfish uninformed voters would have the epistemic
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features I have been saying their authority is based on. Does this mean
epistemic proceduralism is objectionably unrealistic? If the charge is
that practice is not likely to live up to the asserted moral standard, then
there are three natural ways to reply.

First, there is the familiar charge that voters are and always will be
woefully ignorant and selfish. Great portions of the electorate are igno-
rant of basic facts about the political system, who holds important of-
fices, which candidates would favor the same things they favor, and so
on. It helps in putting this kind of data in context to know that parents,
when polled about important matters pertaining to raising healthy and
educated children, perform pretty poorly. There are good questions
about how they could make good decisions without being able to do
well on questionnaires, but this is hardly an absurd possibility. What
about voters? There’s no reason to be complacent about the state of
voter competence, but we should be reluctant to infer from voters fail-
ing these quizzes to the conclusion that they are incapable of making
good decisions.

Consider, next, the possibility that the moral standards should be
weakened to accord better with what can be reasonably expected in
practice. I treat this together with the third gambit, the suggestion that
it is no flaw in a theory to have standards that are unlikely to be met in
practice. To weaken what we take to be the appropriate moral standard
we would need a moral argument. “That standard is not likely to be
met,” does not invoke any moral consideration at all against the stan-
dard’s truth. Why should it make us think that legitimacy or authority
require less than we had first thought?

Suppose the challenge were sharper. What about, “It is not a standard
people are capable of meeting”? There is a very tempting but unwar-
ranted slide that often happens from “You and I both know that will
never happen,” to “That’s impossible.” It is plausible that if people are
incapable of doing something then they are not responsible for not
doing it, but the mere improbability of your doing something does not
insulate you from responsibility in the way your being unable to do it
would. Some things that we all know you will never do are, neverthe-
less, not impossible, and not even the least bit difficult. It is pretty easy
to dance like a chicken in front of your boss. Put your hands up under
your arms, thrust your head forward rhythmically, and so on. It is easy,
but you and I both know you will almost certainly never do it. The same
goes for certain things that might be morally required. Maybe you and
I both know that you will not tell your mother that you love her. But that
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does not show that you can’t do it, or that it is so difficult that you are
not responsible for it if you fail. You could certainly do it, you just are
not likely to. That fact, that you are unlikely to, is not even the begin-
ning of an excuse.

I want to pause to say, loud and clear, that I am not conceding that
what is needed by epistemic proceduralism is highly unlikely, much
less certain never to happen. I am just unsure about that. Rather, I want
to ask, what if that were so? Would it be a devastating objection to epis-
temic proceduralism? It would not. If utopianism is the defense of po-
litical standards that are very unlikely ever to be met, it is hard to see
why it would be a vice, or why political theorists should be so in the
grip of what we might call utopophobia—the fear of normative standards
for politics that are unlikely ever to be met. (There’s no similar epithet
in moral theory generally, is there?) Normative standards that people
are incapable of meeting are much more dubious, so what the critics of
supposedly “unrealistic” normative theories need to show is not that
“you and I both know it will never happen.” That’s no objection to a
moral theory of politics. They would need to show that not only will it
never happen, it is not something people could do (or, at least, not with-
out more effort or sacrifice than it’s appropriate to require). Maybe epis-
temic proceduralism asks more of voters than they will ever deliver,
maybe not. Either way, this is no deficiency in the theory whatsoever.

We will treat the charge of voter selfishness only very briefly. The first
point is that empirical studies of the question have had a hard time ver-
ifying the widespread view that voters are largely moved by their own
perceived interests rather than by more agent-neutral values.4 A little
folk experiment is suggestive here. I often ask my students two ques-
tions. First, which is it: do most people vote selfishly, or more for the
common good? Overwhelmingly they say people vote selfishly. Then I
ask, what about you? Overwhelmingly, they say they vote for the com-
mon good. Are they being dishonest? They have little to fear from
being honest. I do not take their names when they raise their hands to
answer. Are they deluding themselves? I see no reason to think so. Is
this an artifact of the narrow sample—college students? I doubt that,
but I invite you to try it on other groups. Are they biased in favor of
themselves without knowing it? Well, I think they probably do know it.
We all know that, and so self-interest and other less-than-impartial
concerns play an important role. But this simple experiment should
shake up any easy confidence that voters are overwhelmingly out for
themselves. Hardly any voters see their own motives in that way.
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Realism is a vague and dubious constraint when the question is a
moral one, when the question at hand is what is right, or just, or legiti-
mate. Obviously, we want to avoid falsehoods. But this includes false-
hoods about what bearing people’s likely behavior has on what moral
standards apply to them.

Pooling Wisdom?

If you have 1,000 coins, with each one slightly weighted to turn up
heads—say with a 51 percent chance—what is the chance that at least a
majority of them will turn up heads? With that many coins, we know that
very nearly 51 percent of them will turn up heads, and so it is quite likely
indeed that more than 50 percent will. So now, suppose that, rather than
coins, it is 1,000 people, facing a true/false question. And suppose that
each person has about a 51 percent chance of getting the right answer
(suppose, if you like, that the question is drawn from a pile of which each
knows exactly 51 percent of the answers). What is the chance that at least
a majority of them will get the right answer? Again, the likelihood is very
high, because it is almost certain that about 51 percent will get the right
answer, and even more certain that at least 50 percent will. So, under those
conditions, the group under majority rule is almost certain to get the right
answer. The mathematical fact behind this fascinating scenario was first
proven by Condorcet in 1785; it is known as the jury theorem, since he was
using examples about the likelihood of juries getting the right answer in
criminal trials. It has undeniable interest for democratic theory.

If voters are only a little better than random, and choices are between
two alternatives, then majority rule would be nearly infallible. Is this
the epistemic engine that a theory like epistemic proceduralism needs?
I’m afraid that it is not. Consider just a few points.

First, political choices are not always binary, but often take place be-
tween several or many alternatives. There will still be some important
binary choices: this candidate or that, to build the school or not, and so
on. But even if the best choice is likely to be made in those cases, there
might be no reason to think that the final two alternatives are the best
among the many that were really available. There are some interesting
extensions of the jury theorem to more than two alternatives, but the
results are not as striking as they are in the binary case.

Second, the jury theorem gives majority rule a high score for accu-
racy only if individuals are better than random to some significant
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degree, not just barely. Our example used 51 percent accuracy for 1,000
individuals, and it wouldn’t have worked with only 50.00000001 per-
cent individual accuracy. It’s true that the margin above 50 percent that
is needed for very high group competence is less if the number of vot-
ers is higher, but still, it isn’t easy to say what level above random we
are entitled to assume. Indeed, and this is the next point, I doubt that
we can simply assume that they are better than random at all.

So, third, if you were to ask, “How could a person be dumber than a
coin flip?” the answer would be “easily.” People have more or less sys-
tematic views about many issues. If their system is bad, so to speak,
then they could easily be wrong all the time. If, for example, people in
some time and place were systematically racist, or sexist, or both, it
would not be surprising if their political decisions were worse than the
performance of a coin flip would be on political matters involving race
or sex. Who knows what other important biases or errors people might
have in their systematic thinking on issues?

For these and other reasons, the jury theorem looks like it will not sup-
port the kinds of epistemic claims that epistemic proceduralism requires
for political legitimacy and authority. There’s a second approach, very
different but also influential, which we might call the democracy/con-
tractualism analogy. Contractualism, briefly, is a family of views that un-
derstand justice or rightness as constituted by facts about what would be
agreed to in a certain imaginary collective choice situation. What it is for
a law to be just (to give a simplified example) is for it to be permitted by
principles that could not be objected to by anyone in an imaginary choice
situation in which all participants promoted their own personal (not nec-
essarily selfish) reasons, but no one presses their interests at the unrea-
sonable cost of others. It is not that these imaginary participants take a
view about justice, but they do have a limited moral reasonableness to
their motives. Justice (or rightness, or whatever—it varies with the the-
ory) is whatever no such person would object to in such an imaginary sit-
uation of choice. The results constitute what is right.

If this infallible (because constitutive) procedure is simply imaginary,
how is this approach of any use to democratic theory? The reason is
that it has seemed to many that actual democratic procedures could look
enough like the hypothetical contractual procedure that it might tend to
produce the same decisions. The results would not be guaranteed to be
just, but a real procedure that resembled the hypothetical procedure
might have considerable epistemic value.
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The problem with this analogy stems from two facts, one about
democracy and one about contractualism. The important fact about
democracy is that a unanimity rule is not only impracticable but proba-
bly morally inappropriate in any case. Letting a single individual veto
proposals that are up for democratic decisions would give too much
scope to unreasonable obstructionism, favoring the status quo regard-
less of whether it was more just than the proposed change. This fact
about democracy marks a crucial difference from the hypothetical con-
tractualist situation, whose moral center depends on the veto power. In
that morally fundamental imaginary situation, a single victim of a cruel
proposal has the power to block it, and if he did not, the contractual
approach would not generate plausible moral implications.

That first disanalogy, based on the veto power, might be thought not
to be so serious if participants are reasonable in a sufficiently full-
blooded way. If each voter, for example, looks out not only for herself
but also for others, then the single victim of a cruel proposal might be
able to muster enough support to block the proposal even without hav-
ing the veto power. This will not solve the problem, however, because of
a crucial fact about contractualism. Since it is an analysis or explication
of the foundations of morality, it would be circular and useless if the
imaginary participants themselves already had motives that incorpo-
rate answers to the very moral question the contractual situation is
meant to provide the answer to, such as “What is right?” or “What is
just?” Contractualist theorists recognize this, and they assume the hy-
pothetical participants are addressing some more partial question, such
as their own interests, or at least reasons from their own point of view
but not from an impartial point of view. What this means is that if ac-
tual democratic procedures are going to be analogous, then voters
should address some narrow or partial question as well. But if they do,
since there is no veto power in real democratic procedures, there is no
systematic guarantee that the single victim of a cruel proposal won’t
ever, or even often, be left out in the cold.

If actual democratic procedures are to have any tendency to produce
just decisions it seems likely that this is because participants will have
some significant tendency to aim for justice, and not only for some nar-
rower personal ends. Now, a procedure like that might superficially
resemble the hypothetical contractual procedure, but it really has no
necessary connection to contractualism at all. Whether justice is
understood contractually or in some other way entirely, there is some
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reason to think that people cooperatively pursuing it might hope to
meet with some success. There may be the rudiments of an epistemic
approach to democracy in these points, but it owes nothing to a democ-
racy/contractualism analogy.

How Democracy Could Know

Epistemic proceduralism does not need democratic procedures to be
highly accurate. This is an easy point to miss, because a natural alterna-
tive epistemic approach might say that laws are legitimate and authori-
tative when they are actually just or correct. Then the general run of
laws will only be legitimate and authoritative if the general run of laws
is correct—that is, only if the procedure is highly accurate in that sense.
Epistemic proceduralism is importantly different. It says that a mod-
estly epistemic procedure gives legitimacy and authority to the general
run of laws, even the mistaken ones. The analogy to keep in mind here
is the jury trial, since its epistemic value is a crucial reason we think
that even erroneous verdicts have authority. That, too, is an epistemic
proceduralist structure. The point here is that we are not looking for a
source of extremely high accuracy for democratic procedures (though
that would be nice). Something quite modest will serve the needs of the
theory.

We can start with the very influential idea in recent deliberative
democracy theory, that it seems possible to construct an imaginary
forum for collective deliberation about political issues in such a way
that it would have a strong tendency to make just decisions—to get
right answers, so to speak. If there is some feature of actual delibera-
tions that would block this accuracy, we remove it from the imaginary
ideal. There are certain familiar features that many think will serve this
purpose: all have equal time and power in the deliberation, all address
the common good rather than merely some partial interests, all have
certain capacities to recognize good arguments against their proposals
and others, and so on.

One use of an ideal deliberative situation is to let it actually constitute
the truth about rightness or justice. A different use of an imaginary
ideal deliberative situation, and the one I propose to rely on, is to treat it
as an ideal epistemic situation, not as constituting the truth. That is, this
sort of ideal imagines deliberators for whom there are independent
facts about what ought to be done. As a consequence, even the ideal
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epistemic deliberation can make mistakes. While a morally constitutive
ideal deliberation would have to include the veto power, vitiating any
serious analogy with democratic arrangements, an epistemic model de-
liberation has no such need.

This improves the prospects for an analogy between the ideal and ac-
tual deliberations, but we should still regard any close resemblance as
hopeless. For example, actual political deliberations could not possibly
give everyone equal, much less unlimited, time, nor could their rational
capacities be what they should be in the ideal. Unlike so many demo-
cratic theories that employ a hypothetical ideal (constitutive or epis-
temic) deliberative situation, the aim here would not be to shape actual
institutions and practices in order to structurally resemble the ideal
arrangement. If close resemblance were possible that would be fine, but
if not there is a “problem of second best”: once certain ideal conditions
are violated, it no longer makes sense to think that the other ones are
still parts of the second-best scenario. If, for example, one side in a po-
litical dispute credibly threatens violence in order to coerce a settlement
more to its liking (an epistemically distorting move, to put it politely),
what would the goal of mirroring the ideal structure tell us to do? First,
of course, it would say to remove that element of force. But suppose that
is simply not possible. The choice is either for the other side to threaten
some countervailing force, or to stand pat and continue deliberating
rationally as it gets politically crushed. Which of these is more likely to
produce the same results as the force-free epistemically ideal delibera-
tive situation? In many cases the insertion of additional force is more
likely to restore the results to what the model deliberation would have
arrived at. This kind of countervailing deviation departs only further
from any structural resemblance to the ideal, but since the aim is epis-
temic there is no reason to seek such resemblance for its own sake.

This model of countervailing deviation from the ideal epistemic de-
liberation promises to give a more plausible account of what is morally
appropriate political behavior—as is too often said, it is not a college
seminar. Details about what kinds of political practice would be called
for by this model are too sensitive to the complexities of specific con-
texts to say much useful about in a philosophical treatment. This brings
us full circle from our opening disclaimer about the limits of a philo-
sophical framework. I have willfully proceeded at a fairly high level of
abstraction, since I believe that this is where many of the most impor-
tant problems in democratic theory reside. Still, is there no concrete
vision of politics that emerges from the distinctive features of epistemic
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proceduralism? I conclude with some impressions of my own about
implications the view might have in practice, emphasizing that these
are not propositions for which I have argued.

First, if points of view get their influence on public conclusions by
virtue of the wealth they have at their disposal, public reasoning will be
seriously distorted unless this irrational element of power can some-
how be countervailed in creative political practice.

Second, legal and social protection for the ability to dissent from or-
thodoxies and majority positions is not (at least not merely) some right
owed to the dissenter, but a crucial ingredient in a healthy public life,
one in which there is a basis for hope that the public view might dis-
cover and remedy its errors over time and move progressively toward
sounder views.

Third, equality in political matters is also not some natural right, even
if a certain kind of equal regard is. Political equality depends on, and
finds its limits in, what sorts of arrangements will allow the promotion
of justice and common good in a way that can be justified to the broad
range of points of view that are owed acceptable justifications for the co-
ercive political arrangements under which they live. Inequality of vari-
ous kinds is bound to pass this test, but I have argued that the overall
system seems bound to be recognizably democratic in its procedures for
making law and policy. Finally, where epistemic proceduralism’s aspira-
tions are met—which might be unlikely, but is hardly impossible—there
is an obligation to obey the law. Not just any law, since some could be
too unjust or unjust in the wrong way, but including many laws that are
indeed unjust. Legitimate politics involves authority, and there is no get-
ting around it. We cannot collectively live as we ought to live and still be
under only our own authority. Perhaps this is still all fairly abstract, and,
even as far as it goes it is hardly an original vision of politics in modern
times. But originality and detail at the level of institutions and concrete
practices are not the areas where I have tried to make my contribution.
What I offer instead is a philosophical framework.
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Truth and Despotism

Truth as Despotism

Hannah Arendt observes that “from the viewpoint of politics, truth has
a despotic character.”1 Some speak of truth, or appeals to truth, as apo-
litical, or antipolitical, or evasions of the political, but they seem really
to mean that these lean toward a despotic kind of politics. Their lan-
guage exhibits a certain commitment about what it would take to make
politics morally superior to despotism. The anxiety about truth is that it
is thought to foreclose dispute, disagreement, and deliberation (three
different things). Arendt worries that truth “precludes debate, and de-
bate constitutes the very essence of political life.”2 If politics ought to be
essentially a realm of contestation, then it must not recognize anything
as true beyond contestation. The point of this view is not mainly that
certain avenues of contestation must be socially open or even legally
protected. It is the deeper claim that for purposes of political discourse
truth is not an appropriate category, since politics must not begin with
conclusions. Nor, of course, should it ever end, and so it ought not to in-
volve conclusions (as distinct from decisions) at all. It is an especially
radical suggestion with respect to what Arendt calls factual truth (an
example of hers is, “Germany invaded Belgium in August 1914”).3

Arendt resists this line of thought, ending her essay “Truth and Poli-
tics” by concluding that

[the political] sphere, its greatness notwithstanding, is limited. . . . [I]t does
not encompass the whole of man’s and the world’s existence. It is limited
by those things which men cannot change at will. And it is only by re-
specting its own borders that this realm, where we are free to act and to
change, can remain intact and keep its own integrity and its own promises.
Conceptually, we may call truth what we cannot change; metaphorically, it
is the ground on which we stand and the sky that stretches above us.4

On the other hand, she contends, “philosophic truths,” including ethi-
cal propositions about justice or human equality, have no legitimate
place in politics as truths. That would “violat[e] the rules of the political
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realm” in which such matters depend “on free agreement and con-
sent . . . discursive, representative thinking . . . persuasion and dissua-
sion.”5 Deep normative truths could only rule as despots—that is, ille-
gitimately.

There is another source of anxiety about truth in politics, one that
doesn’t depend on the idea that politics is about conflict or opposition,
even of a deliberative kind. This other anxiety is that one person’s hav-
ing the truth does not, by itself, warrant their political authority over
those who do not. The Platonic conception—of political authority as
expertise—would need to be considered, for its truth, on its own. It
seems, at least initially, to confuse experts with bosses. For convenience,
we can call it the expert/boss fallacy. (Of course, I haven’t yet shown that
it is a fallacy, but I argue this in chapter 3, “An Acceptability Require-
ment.”) This second anxiety about truth in politics—the one that thinks
that the Platonic move from expert to boss is a fallacy—worries that
anyone who thinks (as very many are bound to) that their own views
are true and their opponents’ view are not, will fallaciously and op-
pressively conclude that their opponents ought to be under their politi-
cal authority. Against this we might hold, as John Rawls writes, that
“since political power is the coercive power of free and equal citizens as
a corporate body, this power should be exercised . . . only in ways that
all citizens can reasonably be expected to endorse in the light of their
common human reason.”6 Where truth cannot meet this condition, it
has no political authority.

The first anxiety about truth in politics—the insulation of politics
from conclusions—has a very different motivation from this separation
of authority from truth. Conclusions are kept out of politics, on the first
view, because they are thought to preempt contestation. This second
view, in which truths are kept away from claims to authority, assumes
rather that appeals to truth are divisive and too deeply contestable for
political purposes. On this view, contestation may be the occasion of
politics, but the essence of normatively sound politics is, in some form,
the moderation or accommodation—or even avoidance—of these con-
tests, disputes, and disagreements. Politics ought to avoid appeal to ul-
timate truths, on this view, not because they would shut down debate
and contestation, but because they would provoke too much debate,
contestation, and division. Rawls writes, “Holding a political concep-
tion as true, and for that reason alone the one suitable basis of public
reason, is exclusive, even sectarian, and so likely to foster political divi-
sion.”7 (Why and when political division is to be avoided is a further
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matter, and social peace is certainly not the guiding value in Rawls’s
view, nor in mine.)

If conflict (even of only an argumentative kind) is placed at the center
of the political values, there is a predictable ambivalence about appeals
to truth in political discourse. Even though, as we have seen, the appeal
to truth is criticized as antipolitical, this latter Rawlsian avoidance of
truth is also called antipolitical insofar as it shrinks from the especially
deep contestation among competing views on the most deeply held
matters. The view of such critics often seems to be that citizens ought to
feel free to appeal to the truth in the political sphere and to engage in
the ensuing contestation about truth. Political theorists, on the other
hand, must not appeal to the truth, since this would be to proceed as if
politics ought to begin with conclusions.

It will be important for my purposes in this book to resist both
prongs. Against the idea that the truth, as such, must play no role in
normative political theory, I will argue that a standard of general ac-
ceptability must be put forward as a true standard, not just a generally
acceptable one. So the charge that any such appeal to truth is contrary
to the spirit of sound politics must be confronted early on. On the other
hand, the idea that citizens ought to enter their deepest convictions
about what is true into the political forum, since the ensuing contesta-
tion is of the essence of sound politics, cannot be supported by any
adequate view of political legitimacy and authority. This bracketing of
truths for certain political purposes is central to the argument I will
mount for a democratic basis of political authority, especially against
the ancient view that those who know best ought to rule and be obeyed.

In calling my account of democratic authority “epistemic,” it may
seem that truth enters the story in a further way, as the standard
against which political decisions are judged, with democracy perform-
ing best. This would be a misunderstanding, however. As we will see
in later chapters, the substantive standards of correctness by which po-
litical decisions are judged do not rise to this role by being true, but
by being generally acceptable in a certain way. At that stage, in other
words, the question of the real truth about, say, substantive justice is
bracketed. Beyond that important point, however, there is a parallel line
of thought, insofar as I resist the idea that questions of normative sub-
stance can be put aside in favor of less controversial questions of pro-
cess or procedure. Just as a standard of general acceptability is not a
self-sufficient substitute for appeals to the normative truths, similarly,
the standard of democratic approval is not normatively adequate without
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some appeal to substantive standards by which democratic decisions
ought to be evaluated. This general dissatisfaction with overly proce-
dural approaches to politics will be treated in more detail in chapters 4
and 5. For now it is important to see that despite this abstract point, the
substantial standards by which democratic decisions are to be evalu-
ated are not, on the view developed here, standards of truth, or of true
justice as such.

I have spoken about normative truths, but that terminology needs a
little explaining. Normativity in general comprises evaluative or pre-
scriptive matters of many kinds, including logic, morality, law, roles,
etiquette, and others. When I speak of standards for the evaluation of
political decisions, I mean a certain kind of moral evaluation, unless I
specify otherwise. But it could be misleading simply to speak of moral
standards, since the overall argument will contend that the whole
moral truth about political decisions is not admissible in political justi-
fication. The standards that are used must be generally acceptable in a
suitable sense. The result is a qualified sort of moral normativity. The
general acceptability requirement is, of course, a moral requirement in
its own right. Then, according to it, the standards that apply to the eval-
uation of political decisions do not apply as moral truths but as gener-
ally acceptable standards. I will refer to them as normative standards to
avoid the danger of suggesting that they are applicable as moral truths.
Still, the normativity these standards possess is certainly of the moral
variety rather than some other kind of normativity altogether.

Making Truth Safe for Democracy

The allegedly despotic character of truth would be undercut in a deep
way if there were no truth of the matter after all—no truth about what a
political community should do. On the other hand, this kind of skepti-
cism has costs, and I hope to show that they are not worth incurring.
The costs are too high partly because the existence of normative politi-
cal truths needn’t lead in any despotic direction. If political truth led in-
exorably to the legitimacy of dictatorship by experts (roughly Plato’s
view), then we should suspect that something in the argument has
gone wrong, possibly the idea that there are political truths at all. I
want to argue that there are philosophical costs to denying political
truth, and, anyway, they do not justify dictatorship.
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It will be helpful to consider some costs of holding that there are no
truths about what ought, politically, to be done. As a preliminary, how-
ever, we should distinguish two broad kinds of skepticism about such
truth, only one of which is germane. The less germane skepticism holds
that moral or evaluative statements merely express attitudes of a kind
distinct from belief, such as emotions or commitments. On views of this
kind (generally called versions of “noncognitivism,” in denying that
moral statements have cognitive, or truth-evaluable, content), state-
ments such as “murder is wrong” are not true or false, any more than
the emotions or commitments they express are true or false. So, in a po-
litical debate about whether affirmative action is or is not just, this view
about moral statements says that neither side has a true or false view of
the matter. But this metaethical position, whatever its merits, is not ger-
mane to the question of truth’s despotism over politics. Those who hope
to undercut the despotic power of truth in politics do so by denying that
affirmative action is either just or unjust in any way that is prior to and
independent of appropriate political decisions on the matter. But the
noncognitivist metaethical view doesn’t imply this at all. Noncogni-
tivism is simply a view about the supposed difference between this kind
of “holding,” on one hand, and belief in truth-evaluable propositions,
on the other. That issue is quite separate from the view that affirmative
action is neither just nor unjust independently of democratic decisions.
Noncognitivism is not necessarily skeptical at this normative level.

To help keep disputes about noncognitivism off to the side, it will
be useful to admit a “minimal” kind of truth (even if noncognitivists
themselves might not always like the term). Let us say that a statement
that “x is F” is true in at least the minimal sense if and only if x is indeed
F. This formula allows us to say that noncognitivists hold that “affirma-
tive action is unjust” is true in at least the minimal sense just so long as
they hold (as they perfectly well might) that affirmative action is unjust.
So now we see that the attempt to block the despotic power of political
truth, by denying that there is such truth, would involve denying that
statements about what ought, politically, to be done are true or false even
in the minimal sense. Noncognitivism is not committed to this, and
would be no support for it. I will call the idea that there are no appropri-
ate standards (not even minimally true ones) by which to judge political
decisions political nihilism. Noncognitivism does not imply political ni-
hilism, and so the assumption that there are truths about justice (at least
in the minimal sense) takes no stand for or against noncognitivism.
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The costs of political nihilism—an attempt to cut off truth’s despotism
at the deepest possible level—are now apparent. On this view it will be
difficult to make much sense of important components of political pro-
cesses. One standard motive in political activity is to promote collective
decisions that one holds to be normatively good, or right, or otherwise
in the public interest. Activists fighting for racially equitable laws pro-
tecting civil rights appear often to have motives of this kind, for exam-
ple. On the political nihilist view, this kind of motive is deeply con-
fused, presupposing, as it does, that the political process is under the
authority of some higher normative standard.

The familiarity of this motive is not a decisive objection to the nihilist
view, of course. Perhaps public-interested voting is deeply confused in
that way. But there is a cost here worth keeping track of: a normative
theory of politics should be able to recommend admiration for aspects
of politics that are, on reflection, admirable. The nihilist view seems
bound to regard many of the central motives—motives (broadly de-
scribed) of public interest—in what appear to most people to be ad-
mirable political activity as deeply deficient, since, so it holds, there is
no public interest or any other (potentially despotic) normative stan-
dard by which political choices could be better or worse.

There is an influential school of democratic theory that is undeterred
by this cost. Schumpeter leads these ranks with the frank declaration
that there is no such thing as the common good, or public interest.8

Voters who previously harbored those fantasies would do well to put
their energy more simply behind promoting the satisfaction of their
“preferences.” If there is a normative account of politics at all here (a se-
rious question in the case of many Schumpeterians), it holds that the
only political values are procedural. The value of democracy lies simply
in its subjecting important matters to political control, not in any partic-
ular tendency of this to lead to supposedly good or just decisions. The
revolutionary field of social choice theory owes much to this point of
view.9 Founding authors in this tradition typically begin by denying
that there is any standard for evaluating social decisions that is inde-
pendent of individual values or preferences. Then the question arises—
the driving question of social choice theory—of what standard there
might be which is dependent on, or a “function” of, individual values
or preferences. Arrow’s impossibility theorem and related results then
engender a second tier of skepticism: there is also no standard (of com-
mon good, or social preference, or collective will) that is any intu-
itively acceptable function of individual values or preferences. So,
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many conclude, there is no preference-independent standard, and no
preference-dependent standard, and so no standard at all for the evalu-
ation of social choices. The challenge for this view, then, is to find any
reasoned basis of normative support for one form of politics over an-
other.

The two major recent developments in democratic theory—social
choice theory, and deliberative accounts of legitimacy—are deeply op-
posed to each other in important ways, but there is a striking conver-
gence in the shared denial that political decisions are properly subject to
prior normative standards (a topic for chapter 5, “The Flight from Sub-
stance”). Just as we saw social choice theory resorting to supposedly
purely procedural standards for aggregating individual preferences or
choices, deliberative democratic theory claims to employ only purely
procedural standards for the public employment of reason. Habermas
leads the way, exerting important influence on others. “The notion of
a higher law,” Habermas urges, “belongs to the premodern world.”10

There are no standards that loom over the political process, policing its
decisions, not even any standard of reason itself. “We need not confront
reason as an alien authority residing somewhere beyond political com-
munication.”11 The only normative standards that apply to political deci-
sions are noninstrumental evaluations of the procedures that produced
them—in particular, standards of “procedural rationality” based on the
power of reason in public political discourse. Any imposition (in theory
or practice) of substantive political standards would preempt the ulti-
mately dialogical basis upon which Habermas thinks political norma-
tivity must rest. There is an echo of Arendt here: politics is the site of dis-
cursive contestation, so politics cannot begin with conclusions.

Here is where the price of the nihilist view is evidently too high to
pay, or so I will argue. No appeal to good outcomes is permitted on this
view, there supposedly being no such thing. The only alternative is an
appeal to purely procedural values. Perhaps there are purely proce-
dural values; procedural fairness is one salient candidate, standards of
rational discussion another. The view developed here, epistemic proce-
duralism, is proceduralist in an important way. The question, however,
is whether procedural values alone can ground a normative account of
politics that recommends admiration for politics that are, on reflection,
admirable. In particular, these theorists typically want to recommend
democratic political forms on such a purely procedural basis. This strat-
agem will be criticized in detail in chapter 4, “The Limits of Fair Proce-
dure.” To anticipate that discussion, no adequate distinction between
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purely procedural values, on one hand, and substantive values, on the
other, can explain on a purely procedural basis why political outcomes
ought to answer to citizens’ interests or values or choices at all. One
cost, then, of resorting to the nihilist view in order to block truth’s
despotic associations is that one then needs to find some basis for a
normative view of politics, if any is to be offered at all, without any ap-
peal to standards of better or worse outcomes or decisions. I have not
shown here that this debt cannot be paid, though I will try to show it
later. Here I simply register the debt this view incurs.

If the price of the nihilist view looks high, it is important to know
whether there are strong reasons for taking it in the first place. The
guiding anxiety is the supposedly despotic nature of political truth. It is
a political version of a worry that can arise about the existence of moral
standards more generally. If we are morally bound by standards exter-
nal to our will, then are we not bound rather than free? John Rawls, in
his doctoral dissertation, objects to the appeal to “exalted entities” such
as God, the state, the course of nature, ethical realism, essential human
nature, and the real self, as sources of moral authority. He characterizes
any such theory as “authoritarian,” though he might as well have said
“despotic.”12 There is an analogy between this rejection of exalted enti-
ties and the view that no independent standards constrain political
choices. But despite the analogy, the former is no support for the latter.
Even if all moral values are somehow products of the wills of moral
agents, there might yet be moral values that apply to political outcomes
independently of political choices. The Rawlsian school, indeed, holds
that political outcomes might violate applicable principles of justice
even if they are produced by proper political procedures. In A Theory of

Justice,13 the view was ambiguous between saying that these principles
of justice were simply true and saying, with his later Political Liberal-

ism,14 that they are appropriate principles for judging political deci-
sions whether or not they are true, on the basis of their being, in a cer-
tain sense, a reasonable political conception of justice. This takes us into
the idea of an acceptability criterion, the subject of chapter 3. In any
case, on a Rawlsian view the principles of justice normatively constrain
political decisions, and that’s all that’s needed to raise the fears we’ve
seen about truth’s despotism.

This use of the ideas of despotism and authoritarianism is meta-
phorical, and it is worth comparing metaphorical to real despotism in
order to get some perspective. Even if there is nothing degrading or ob-
jectionable about being under the authority of moral standards that were
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not produced by my own will, being under the authority of another
person’s will is open to additional objections. For one thing, whether
one person has authority over another must itself be settled by the con-
tent of morality. It could be objectionable on moral grounds. By contrast,
the supposed authority of morality itself could not be. It is, initially at
least, more difficult to see what evaluative standpoint might be adopted
from which to criticize the very possibility of authoritative moral re-
quirements. The standpoint of reason is one time-honored possibility.
At any rate, there is, in the case of political authority, the standpoint of
morality itself. There are more familiar moral resources from which to
draw in objecting to someone’s claim to rule another person. One rea-
son for noting this is to keep in mind that even if morality is authorita-
tive over us, it is not a boss. Morality’s claim to rule moral agents is not
the same thing as one person’s claim to rule another, and it cannot be
assumed that the two different claims ought to be judged by similar cri-
teria. A second reason for noting the difference is that even if indepen-
dent standards for political decisions are admitted not to be intrinsi-
cally (though in any case metaphorically) despotic or authoritarian, it is
natural to worry that their existence would lend support to literally
despotic or authoritarian ideologies.

It is possible to motivate Habermas’s deep proceduralism—his ver-
sion of the no-truth argument—in terms of this looming threat of supe-
rior expertise.15 The Habermasian concern about the “monological”
preempting by political philosophers of genuine political choice is, at
root, an objection to the privileging of any particular citizen’s norma-
tive perspective. In a free society of equals, the philosopher’s claim to
expertise is and ought to be politically contestable rather than a conclu-
sion from which politics must begin. And yet, if there were genuine
procedure-independent standards of justice, it is hard to believe that no
one would be any more expert than anyone else. How could that be?
Whether or not philosophers have a claim to special knowledge, surely
some citizens will be better than others (for, surely some are worse) on
any matter about which some opinions are correct and others mistaken.
The idea of procedure-independent standards of political decisions
may seem to lead inexorably, then, to the legitimacy of rule by the gen-
uine experts, whomever they may be. The choice can seem to be be-
tween epistocracy,16 or rule by the wise, on the one hand, and deep proce-

duralism, the denial that such independent standards exist, on the other.
If only it can be established that there is no genuine substance in the
first place, then the proceduralist flight from substance is complete.
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Deliberative democracies are then existentially free and self-determining.
The value of democratic deliberation is vindicated by making democratic
deliberation itself the final political value.

The theory of deliberative democracy, however, is deeply ambivalent.
It hopes to explain why deliberation is required in addition to merely
fair procedures of voting, but it hopes to do so in a way that never ap-
peals to the existence of any procedure-independent standard for better
or worse political decisions. The task for deliberative democratic theory,
then, has become the odd one of explaining the central importance of
substantive public discussion of the procedure-independent merits of
possible political decisions, without ever granting that there actually
are any procedure-independent standards. This odd tangle, in which
democratic deliberation is valorized at the same time as its content is
debunked, is, I think, an embarrassment for the dominant strand of de-
liberative democratic political philosophy. The more minimal concep-
tion of democratic participation to which social choice theory inclines at
least avoids this debunking (since voters are seen as promoting their
own interests), but only by straining to imagine an admirable politics
where citizens (contrary to fact, of course) would not advocate and pur-
sue competing substantive conceptions of justice or the common good.

There is, indeed, a natural association between the ideas of truth and
knowledge, on the one hand, and, on the other hand, the ideas of expertise

and authority. Socrates even argued, in an explicitly political context,
that knowledge is power.17 He also held the distinct view that knowl-
edge justifies power—that the wise have a special claim to rule.18 Unlike
Plato, Socrates was no authoritarian, because he denied that anyone was
wise in the requisite way.19 Consider, though, the authoritarian position,
which I shall call epistocracy, that is barely kept at bay by Socrates’
doubts about moral expertise. It includes the following three tenets:

1. The Truth Tenet: there are true (at least in the minimal sense)20

procedure-independent normative standards by which political deci-
sions ought to be judged.

2. The Knowledge Tenet: some (relatively few) people know those nor-
mative standards better than others.21

3. The Authority Tenet: The normative political knowledge of those
who know better is a warrant for their having political authority over
others.

I will treat the idea of authority more fully later, in chapters 7 and 8,
but for now we may take it to stand for the moral power of one agent
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to require action of another. The authority of the state would be its
power, at least sometimes, to create moral obligations of obedience by
issuing laws.

Epistocracy is authoritarian, not metaphorically but literally, in advo-
cating a form of elite rule. Advocates of democracy, and other enemies
of despotism, will want to resist the case for epistocracy. We have
looked briefly at some ways of denying the truth tenet, noting how that
view owes us some account of how to think normatively about politics
without resorting to any normative standards, other than purely proce-
dural ones, for evaluating political decisions. But epistocracy could also
be resisted by rejecting either or both of the other two tenets. Even if the
Truth Tenet is granted, we might wish to deny the knowledge tenet and
argue that the relevant normative political knowledge is not unequally
distributed in any significant way. Since there are no experts of this
kind, the authority tenet would be shorn of any epistocratic implica-
tions. Epistocracy could be rejected without needing to consider the
merits of the Authority Tenet, the supposed appropriateness of rule by
the wise.

For simplicity I will speak of knowledge and of the wise in a way
that ignores the possibility of bad faith or weakness of will. I assume
for now that those who knew best what to do and how to do it, would
also do it as well as possible. Of course, this is unrealistic. It might seem
that the argument requires a good faith tenet, and that this is yet an-
other place to locate a way to resist the argument for epistocracy. I do
not posit an additional tenet because the argument does not require the
knowers to have “better faith” than ordinary citizens. So long as they
have as good faith as the typical citizen and this typical character leans
to the good rather than to the bad, the superior knowledge of the
knowers would promote the good. Later, in chapter 11 (“Why Not an
Epistocracy of the Educated?”), I consider the suggestion that the
rulers, even if they are knowers, would have especially bad faith, but I
argue that no such premise is available.

I think the knowledge tenet is very difficult to deny. Many reasons
for denying it that seem initially plausible turn out to rest on misunder-
standings. For example, virtually everyone will deny that some elite
has privileged infallible access to a Platonic realm of absolute truths.
The knowledge tenet, though, does not claim that anyone has perfect
knowledge, but only that some have significantly more than others.
Accordingly, the authority tenet doesn’t require some high degree of
knowledge, but only some degree of superiority in knowledge.
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Some resist the view that anyone has better knowledge of political
justice simply on the basis of their conviction that there is not enough
difference to warrant differential political authority. But the knowledge
tenet doesn’t make any claim about political authority, and so that
objection is jumping ahead to the authority tenet. Leaving aside any
claims about political authority, on what ground can it be denied that
while there are (as we grant now for the sake of argument) normative
political truths, no one knows them better than anyone else?

Could the knowledge tenet be resisted by resorting to a noncogni-
tivist account of normative statements? On many analyses of the idea of
knowledge, only truths can be known, and so if normative statements
are neither true nor false, then they could not be known. But this is not
a robust way of resisting the knowledge tenet, since just as we have
specified a minimal sense of truth, we could specify a minimal sense of
knowledge. To have normative knowledge in the minimal sense we
could require that it be true in the minimal sense (“x is F” is true in the
minimal sense if and only if x is indeed F). Then a noncognitivist could
hold that some few have the normative convictions that are, in that
minimal sense, true (plus whatever further conditions they might place
on the conviction’s being knowledge-like). The point is that if, as a
noncognitivist can perfectly well hold, some things ought to be done
and others not done politically, then it might yet be that some elite has
the right convictions and dispositions so as to be more likely to do what
ought to be done.22

Another confused reason for denying such differences in knowledge
holds that any proposed example of a “knower” will be enormously
controversial. No doubt this is correct, and it is a point I will make
heavy use of, but it does not address the knowledge tenet, which says
nothing about general agreement on who the better knowers are. It says
only that there are some, not that any two people would agree about
who they are. General agreement turns out, as I will argue, to be impor-
tant when claims about political authority are at stake, but this would
be jumping the gun.

There is some temptation to think that granting that some have more
of this kind of moral, practical, political wisdom than others is incom-
patible with the moral equality of all people. These are very different
ideas, however. Indeed, the moral equality of all people is not one sin-
gle clear thesis, but several (not necessarily clear) theses. Most often it
stands for the idea that in some respects (needing to be specified) all
people are morally owed equal respect. There are various accounts of
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the basis of this kind of equality—accounts of which features of people
account for this equal right. But the gap between this thesis of equality
and the claim that people differ in normative political wisdom can
be seen without going philosophically deep. The view that people are
owed equal respect, however exactly it is interpreted, is never meant to
deny that people’s ability to judge of good and bad, right and wrong,
can be differentially affected by upbringing, education, social environ-
ment, and so on. The right to equal respect is said to be owed to people
in spite of the differences in capacity for good moral judgment pro-
duced by these factors. The knowledge tenet, on the other hand, gains
support from these differences. It doesn’t claim that some people are
innately better equipped for normative political wisdom than others. It
can perfectly well say that whatever features of people might ground a
right to equal respect, still there are differences in normative political
wisdom. It is true that one important strand of thought in the tradition
of a right to equal moral respect places some emphasis on the claim that
all people have an equal capacity for virtue, that it is not the province
of some special subset of people. Seneca’s early formulation held that
“virtue closes the door to no man.”23 But this is different in several
ways. First, an equal capacity for virtue is not equal virtue. Second,
even if all were equally virtuous or even if all had an equal capacity for
moral wisdom, some might have greater actual normative political wis-
dom than others. The knowledge tenet does not apparently conflict
with any of the traditional grounds for the thesis of the equality of per-
sons.

The knowledge tenet ought to be granted. For present purposes it can
at least be granted for the sake of argument. The reason is that even if it
is true, along with the truth tenet, I propose to reject the case for epis-
tocracy by rejecting the third tenet, the authority tenet.

No Invidious Comparisons

Even if there are true standards of better and worse political decisions,
there may also be a true general acceptability criterion that brackets the
use of the true standards. This would be a part of the nature of justified
political authority. To state a rough version: no one has authority or legiti-
mate coercive power over another without a justification that could be ac-
cepted by all qualified points of view. The idea of general acceptability can
be construed to yield importantly different versions. One simple version
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requires that all actual subjects would accept the proposition in ques-
tion. A more complex, and more influential, version holds that not just
any ground of objection is, as it is usually put, “reasonable,” or as I will
put the idea more generally, “qualified.” This version owes some ac-
count of which grounds of rejection are qualified and which are not,
and an account of why. I abstract from the more specific possible ver-
sions for now. In this version, political authority must be justifiable in
terms that are beyond qualified rejection, though not necessarily be-
yond all actual rejection. This conception of political legitimacy will
concern us throughout the book, and especially in chapter 3 (“An Ac-
ceptability Requirement”), but this initial sketch is enough to set up the
present issues.

Even standards that meet the general acceptability criterion would
subordinate political procedures to these standards in a certain way.
The real truth, so to speak, can be bracketed by an acceptability crite-
rion, but that would not free politics from the supposed despotism of
prior normative standards for political decisions. So standards of this
less metaphysically ambitious kind might be denied for their despotic
tendencies. The rejection of the existence of such standards remains a
version of the “no truth” view, albeit a variation. The debt incurred by
the nihilist view was an obligation to ground a normative account of
politics on purely procedural values, since supposedly no nonproce-
dural or substantive standards for outcomes exist. In the present vari-
ant, even if true standards of outcomes exist, these are bracketed in
favor of generally acceptable, but still nonprocedural, standards for de-
cisions. The denial that these exist is the denial that any substantive
standards for decisions can meet the appropriate general acceptability
criterion. Different versions of this skepticism are generated by differ-
ent versions of the general acceptability criterion itself, on which the
boundary between qualified and disqualified grounds of rejection is
drawn in different ways. Wherever it is drawn, there is a possible skep-
tic holding that there are no substantive standards of outcomes that are
immune to qualified objection.

The dialectical situation this presents is familiar. We can substitute
“acceptable standards” for “truth” in the three-step case for epistocracy.
The new version of the truth tenet becomes the claim that there are stan-
dards (the acceptable ones) for evaluating political decisions. The
knowledge tenet now holds that some know better than others which
decisions meet the acceptable standards. The authority tenet now says
that the differential knowledge warrants the authority of those who

C H A P T E R  I I

34



know better than others. It remains a case for a literally authoritarian
view: an epistocratic account of political authority—epistocracy with-
out truth.

One thing that changes in this version built on general acceptability
is that the new version of the truth tenet might seem easier to doubt.
Granting for now that there is some appropriate general acceptability
criterion, it is philosophically easier to doubt that any standard can
meet that criterion than it is to doubt that there is any true standard.
The simple reason is that it is entirely possible that some true standard
yet fails to be beyond qualified rejection. Nevertheless, we have noted
an imposing debt incurred by the nihilist view, and it would be in-
curred equally by the version of the nihilist view that asserts that there
are no generally acceptable substantive standards of political decisions.
In both cases, any normative account of politics would have to proceed
without the supposedly missing substantive standards, with the salient
alternative being to appeal only to purely procedural values. We have
not refuted this possibility, which is embraced by normatively inclined
social choice theorists, and also by many democratic theorists who,
whether or not they subscribe to the social choice theory agenda, retreat
from substantive evaluation of political decisions to the purely proce-
dural value of, specifically, fairness. Here it is enough to note the re-
liance of the nihilist view, even in its “no acceptable standards” version,
on pure proceduralism. Later, as I have said, I will argue against the
kind of proceduralism required, leaving the no-truth and no-acceptable-
standards views without any evident source for a normative political
theory.

The introduction of a general acceptability criterion, then, has not
materially affected the case against epistocracy. Supposing there are
some acceptable substantive standards, there might be experts on those.
The denial of such experts is no more plausible here than before, and so
the question is how to block this new case for epistocracy.

This leaves the revised authority tenet. It says roughly that the ex-
perts, if any, ought to rule. This takes account of the general acceptabil-
ity criterion in one way so long as the experts in question are experts
not on true, but on acceptable standards of political decisions. But it
seems to ignore the requirement of acceptability in another way by sup-
posing that so long as there really are such experts then they are enti-
tled to rule. But a justification proceeding from the fact—or truth—that
someone is an expert is not yet admissible according to the acceptability
criterion. In addition, his status as an expert must be beyond qualified
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rejection. Here, then, is a way to block the new case for epistocracy
without denying that there are generally acceptable standards of politi-
cal decisions, and without denying that some could rule more wisely
than others by those very standards: argue that any particular person
or group who might be put forward as such an expert would be subject
to controversy, and qualified controversy in particular. No invidious
comparisons among citizens with respect to their normative political
wisdom can pass the appropriate general acceptability criterion (yet to
be specified) of political legitimacy. This move is stated only schemati-
cally so far, and it will need some filling in. For convenience, call this
general kind of move no invidious comparisons.

We have not specified which points of view should count as qualified
for this purpose, nor will we do so in any complete way. For now we
simply assume that not all possible points of view are qualified, and
that many points of view are qualified even though they are mistaken
on important matters. Finally, the category is not to be defined with the
aim of guaranteeing that there will be any justifications acceptable to all
qualified points of view. As the argument proceeds we will draw the
line between qualified and disqualified views on particular matters as
the argument requires.

Is Democracy Rejectable Too?

In asserting that no invidious comparisons enfranchising some adults
and not others is acceptable to all qualified points of view, I have made
it clear that a lot of disagreement is to be counted as qualified. No one is
so obviously better at these things that there isn’t some qualified point
of view that denies it. This raises the following question about the
structure of my argument against epistocracy. Even if all invidious
comparisons—claims that some are wiser than others and that letting
them rule would lead to better decisions—are open to qualified dis-
agreement, isn’t it also contestable among qualified points of view
whether majority rule is the epistemically best arrangement? That is,
couldn’t there be qualified disagreement all around? If so, no epistemic
approach to political justification would be able to meet the qualified ac-
ceptability requirement. My argument seems to treat universal suffrage
as a default, with a presumption against any deviation from it. Devia-
tions are subjected to a general acceptability requirement, whereas uni-
versal suffrage itself does not need to meet it. This would seem to assume
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that democracy is the best arrangement, or at least to erect a presumption
in its favor, without argument. I am hoping, to the contrary, to provide
arguments in favor of democracy based on principles that do not assume
its superiority.

This challenge can be met if, as I will argue, the advantage that uni-
versal suffrage has over invidious comparisons derives not from any
democratic principle, but from the deeper principle that I am calling
the qualified acceptability requirement itself. It places a special burden
of justification on proposed relations of authority or legitimate coercive
power. When the burden is not discharged, it asserts that the default
condition is the absence of authority or legitimate power. Invidious
comparisons purport to establish the authority and legitimate power of
some over others in a way that universal suffrage does not, and so in-
vidious comparisons must meet a burden of justification that universal
suffrage need not. This is the outline of my reply to the challenge at
hand, but it requires some explanation.

I don’t mean that democratic arrangements involving universal suf-
frage are free of the qualified acceptability requirement. Democracy in-
volves some ruling others. Roughly, the majority on any decision rules
over the minority. Some views, deriving mainly from Rousseau, try to
show, to the contrary, that in a proper democracy, each “obeys no one
but himself.”24 I do not accept these arguments, and don’t mean to rely
on any such thing here. The argument of the book, taken as a whole, is
that democracy can meet the burdens of justification incurred by pro-
posals to subject some to the rule of others. However, there is some-
thing additional present in the case of invidious comparisons used to
justify epistocratic arrangements. Here, not only is each minority voter
in each decision subject to rule by the majority in that single case.
Under unequal suffrage, some people are formally and permanently
subjected to the rule of certain others. This is a ruling relationship that
is not present under majority rule, even though majority rule is also a
ruling relationship of a kind. As such, this additional element is itself
subject to an extra burden of justification that universal suffrage does
not incur, and if it can’t meet it, the default is the absence of that partic-
ular ruling relation.

I said that my aim is to justify the legitimacy and authority of certain
democratic arrangements on the basis of principles that do not simply
assume the value or superiority of democracy. The main principle (or
schema of a principle) that I rely on is a qualified acceptability require-
ment. This can seem like a democratic principle of sorts. It subjects
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justifications to the scrutiny of all qualified points of view, and they fail
if they are rejected in this process. Of course, the “process” never really
takes place, and the principle doesn’t require any actual process. If a
proposed justification is rejectable from any qualified point of view, the
justification fails. In later chapters, I discuss and criticize at some length
the tendency of much recent democratic theory to locate the democratic
credentials of their accounts in hypothetical procedures such as this
one.25 It is important not to let the issue become merely terminological.
However one person or another might like to use the term democracy

for her own theoretical purposes, that won’t make her account suitable
for my theoretical purposes. What I will mean by democracy is the ac-
tual collective authorization of laws and policies by the people subject
to them. That is the sort of authority and legitimacy of laws that I
want to explain by reference to principles that do not simply assume
it. The qualified acceptability requirement, since it makes no reference
at all to the actual means of authorizing laws or policies, makes no
reference to democracy, in that sense, at all, and so does not prejudge
the question of its value or justification. The principle leaves open
whether nondemocratic arrangements might be justifiable to all quali-
fied points of view. It takes further argument to try to show that they
cannot.

The presumption against invidious comparisons, and favoring uni-
versal suffrage, is warranted by the qualified acceptability requirement,
and this does not beg the question in favor of democracy. This vindi-
cates my suggestion that universal suffrage achieves a certain default
status, not subject to the same burden of justification that invidious
comparisons are.

Conclusion

In this chapter I have set up two of the main tasks of the remainder of
the book, both having to do with the role of truth in democratic theory.
One is to critique the pure proceduralist strategy that is so common in
contemporary democratic theory, and to propose an alternative. This
will require showing how procedure-independent standards for evalu-
ating political decisions can and must play a role in accounts of the au-
thority and legitimacy of those decisions. This requires us to consider
the question of political authority generally, the infirmity of purely pro-
cedural approaches associated with social choice theory on one side
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and deliberative democracy on the other, and the development of an
alternative that avoids these criticisms.

A second task we have set up is to show why the existence of
procedure-independent normative standards for democratic decisions
does not support the rule of the wiser citizens. The strategy, as I have
suggested, will be to appeal to a requirement that political authority be
justifiable to those subject to it in ways they can accept. A requirement
of general acceptability cannot plausibly count just any objection as de-
cisive, and so a distinction must be drawn and defended between qual-
ified and disqualified grounds of objection. With the idea of an accept-
ability criterion in hand, the aim will be to show that justifications that
appeal to the greater political wisdom of some subset of citizens will
generally be open to qualified objection and so unavailable in political
justification. So far, truth is largely kept out of political justification even
without denying that it exists.

Boiling my approach down even further, we might say this: I hope to
vindicate a democratic account of political authority by reconciling two
fundamental ideas. First, since political choices can be made well or
badly, the justification of political institutions must rest, at least partly,
on the substantive quality of its decisions. Second, the move from ex-
pertise to authority is a fallacy, and so the epistemic value of political
arrangements must be assessed in terms acceptable to the wide range
of qualified points of view. The reasons for avoiding truth in politics are
not reasons to avoid addressing the epistemic value of political arrange-
ments. An epistemic approach to politics, morally constrained by a gen-
eral acceptability requirement, generates a philosophically adequate
and recognizably democratic basis for political authority. This, in the
most basic terms, is the thesis of this book.
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C H A P T E R I I I

An Acceptability Requirement

Why not epistocracy? That is a central question throughout this book.
As we have seen (in chapter 2, “Truth and Despotism”), the only way to
answer such a challenge, since it is certain that there are subsets of citi-
zens that are wiser than the group as a whole, is to appeal to some prin-
ciple that shows that even though they have these superior abilities, this
does not necessarily ground their having authority. After all, from the
fact, even granting that it is a fact, that you know better than the rest of us
what should be done, it certainly does not follow in any obvious way that
you may rule, or that anyone has a duty to obey you. I call this the ex-

pert/boss fallacy, inferring illicitly from “S would rule better” to “S is a le-
gitimate or authoritative ruler.” To the person who knows better, the
other might hope to say, “You might be right, but who made you boss?”

The question is, what kind of principle might explain why experts are
not necessarily entitled to be bosses? In certain respects, obviously, they
are the most qualified for the job. In this chapter I will argue that there is
a very attractive family of principles, which I call acceptability requirements,
that will tend to block the expert/boss inference, and so tend to stand
in the way of the usual manner of defending epistocracy. I will mainly
defend a family of principles against objections to the whole family. This
will leave lots of possible variations, and only some of them will actually
do the work that my larger argument requires: especially, blocking epis-
tocracy but not blocking epistemic arguments for democracy. Toward the
end of the chapter I will describe a way of proceeding without defending
any very specific version of an acceptability requirement. After laying out
the structure of the view in chapter 6, “Epistemic Proceduralism,” in
chapter 11, “Why Not an Epistocracy of the Educated?,” I try to meet what
I think is the most formidable epistocratic proposal, John Stuart Mill’s
argument that those who are better educated should have more votes.

There are two main parts to this chapter. In the first part, I defend
the abstract idea of a qualified acceptability requirement, leaving it
open who should count as qualified. I defend it by rebutting the twin
charges that it includes too much, and that it excludes too much. The
second part argues that, contrary to many readings of Rawls, a qualified



acceptability requirement cannot suffice without appealing to the truth.
I support this by noting some consequences of the fact of self-application:
that such a requirement is itself among the doctrines to which it applies.

Legitimacy versus Authority

Among other things the state does, it issues commands through the law.
When it does, it normally threatens a sanction such as jail or a fine if
one is caught disobeying. Two profound and difficult questions concern,
first, whether such commands create any moral obligation to obey, and
second, whether the state acts permissibly in threatening and carrying
out coercive sanctions. The relation between these questions—the state’s
authority and its legitimacy, as I will use those terms—is a deeply unset-
tled matter.

I want to argue, in this chapter, for a constraint on successful political
justification, but the idea of justification is ambiguous.1 One thing it
would mean for a political justification to be successful is that the com-
manded citizen has an obligation to obey. What is justified in that case
is the state’s claim that it ought to be obeyed—its claim to have author-
ity. Another thing political justification might mean would be that the
state is permitted to issue and coercively enforce certain commands.
What is justified in this case is the use of coercive power. I will say that
a state’s uses of power are legitimate if and only if they are morally per-
mitted owing to the political process that produced them.

I offer an account of authority later (in chapters 7 and 8). Here I want
to offer a partial view of legitimacy, of when the state is permitted to
enforce (certain of its) commands. I defend a certain sort of necessary
condition on the legitimate exercise of political power: that it be justifi-
able in terms acceptable to all qualified points of view (where “quali-
fied” will be filled in by “reasonable” or some such thing). Later, I will
argue that the acceptability requirement applies only to legitimacy and
not to authority, though there is a weaker counterpart there.2 For now,
though, it will suffice to briefly explain the distinction between legiti-
macy and authority, leaving bigger questions about authority for later.

I will use the term legitimacy primarily as applying to acts and threats
of coercive enforcement. In a derivative use of the term, I will speak of
a legitimate law. This just means that the law is such that the state
would, owing to the law’s procedural source, be permitted to enforce it
coercively.
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By authority I will mean the condition in which a command is issued
by one agent to another and the issuing of the command creates a
moral requirement (of some weight or other) to comply. The term re-

quirement suggests necessity, but it is meant here as admitting of differ-
ent weights. I might be under requirements that ostensibly conflict, but
where some outweigh others all things considered. The fact that one
person’s commands would be authoritative over another person in this
way does not, according to this definition, yet say anything about
whether it is permissible to exercise the authority, to issue the authori-
tative command. Also, the authority of a command (and even its
permissibility)—its power to create a requirement to obey—is concep-
tually separate from its legitimacy (the question of whether coercive
enforcement would be permissible).

It is helpful to limit the question of legitimacy to the permissibility of
(threats of ) violence or incarceration. These cover the main modes of
legal sanction that we are ultimately interested in. Of course, states im-
pose fines too, which do not count as either violence or incarceration.
But if you fail to pay the fine, normally, violence or incarceration is
threatened.

Which Epistocracy?

We have mentioned serious difficulties for a variety of approaches to
democratic authority and legitimacy that try to avoid any appeal to
democracy’s ability to perform well by independent standards. One mo-
tivation behind those approaches has been to avoid philosophical diffi-
culties about the nature of the independent standards. Another motiva-
tion has surely been the traditional worry that under universal suffrage
the average quality of political decision making is poor. So if perfor-
mance matters, then democracy is likely to lose out to more elitist or au-
thoritarian forms of government.

My argument in this book is not that some democratic form of gov-
ernment would be epistemically better than every alternative. Rather, it
is that democracy will be the best epistemic strategy from among those
that are defensible in terms that are generally acceptable. If there are
epistemically better methods, they are too controversial—among quali-
fied points of view, not just any points of view—to ground legitimately
imposed law. A requirement of acceptability, then, plays a crucial role in
the argument for epistemic proceduralism. I want to explicate the idea
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in a somewhat more general way than is usually done in order to high-
light what I take to be the strongest arguments in its favor. Issues re-
main about how, exactly, the criterion is to be formulated, but some of
the most important questions about an acceptability requirement con-
cern the very idea of such a thing, and hinge less on exactly which ver-
sion we adopt. I will have something to say as well about the idea of
specifying the criterion further.

The Idea of Acceptability

Liberalism has long been identified with the protection of certain areas of
life from the claims of collective authority. Central to the cluster of liberal
protections has been a guarantee of freedom of speech, thought, and con-
science. Citizens could not legitimately be compelled to acknowledge, for
example, the tenets of any particular creed or religion. John Rawls and
others have recently extended the liberal concern for freedom of con-
science in a natural direction, with Rawls calling the view “political lib-
eralism.” Political liberalism asserts bold principles of philosophical tol-
eration in the realm of political justification. The moral and philosophical
principles and doctrines used in political justification need not be true.
Indeed, even true doctrines are inadmissible unless they are acceptable to
all reasonable citizens without contradicting any of the wide range of
reasonable moral and philosophical worldviews likely to persist in a just
and open society. Political liberalism, Rawls says, “need not go beyond its
conception of a reasonable judgment and may leave the concept of a true
moral judgment to comprehensive doctrines.”3 Accordingly, he adopts
what he calls the liberal principle of legitimacy: “Our exercise of political
power is fully proper only when it is exercised in accordance with a con-
stitution4 the essentials of which all citizens as free and equal may rea-
sonably be expected to endorse in the light of principles and ideals ac-
ceptable to their common human reason.”5

Truth is held to be neither necessary nor sufficient for a doctrine’s ad-
missibility. The moral idea behind this principle is that no person can
legitimately be coerced to abide by legal rules and arrangements unless
sufficient reasons can be given that do not violate that person’s reason-
able moral and philosophical convictions, true or false, right or wrong.
An apparently new extension of the Western liberal tradition of tolera-
tion, it is a philosophical doctrine that “applies the principle of toleration
to philosophy itself.”6 It would be a kind of intolerance to think that
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any doctrines could form a part of political justification even if some cit-
izens conscientiously held reasonable moral, religious, or philosophical
views that conflicted with them.

I use the term doctrine to cover a wide variety: factual statements, prin-
ciples, practical proposals, moral judgments, and so forth. Thus, an ac-
ceptability requirement is itself a doctrine. “Admissibility” of a doctrine
(or a conjunction of doctrines) consists in its not failing any of the crite-
ria for inclusion in a fully valid political justification, whatever they are.
The idea of justification must remain largely unanalyzed here. This
much will suffice: a fully valid political justification lays out reasons that
establish the moral permissibility of the enforcement of legal com-
mands, even coercively.

Different “stages of justification” are individuated by what is being
justified: principles of justice, constitutional provisions or interpretation,
laws, administrative policies, and so forth. To say justification at every
stage is constrained by reasonable acceptability of all justificatory prem-
ises is not to say that public discourse in all the corresponding forums is
similarly constrained. That is a separate question. Rawls holds that a
similar constraint applies to public discussion at least in certain forums,
at least on certain matters. However, that question is not addressed here.

Rawls’s liberal criterion of legitimacy attempts to put political justifi-
cation beyond the reach of certain controversies, such as those about re-
ligion, the nature of value, or the meaning of life. It does, however, take
a controversial stand in distinguishing between reasonable and unrea-
sonable points of view. Rather than engage the debates about where to
draw that line, let us look more generally at this kind of approach—not
the approach that puts a lot of weight on reasonableness in particular,
but at the approach that says legitimacy requires justification in terms
that are acceptable, even as it does not require that it is acceptable to
every point of view. To avoid any controversial associations with the
idea of reasonableness itself, we should speak generically of a distinc-
tion between qualified and disqualified points of view, saying nothing
yet about the content of the distinction, or about what it might have to
do with reason, or reasonableness.

Neither Over- nor Underinclusive

One objection to a qualified acceptability requirement is that it is objec-
tionably exclusive: the theorist takes it upon herself, this objection
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goes, to put some points of view outside the circle of qualified points of
view arbitrarily, and only offers justifications that can be accepted by
points of view that are (again, arbitrarily) inside that circle. Call this the
overexclusion objection. The objection seems to advocate a version of an
acceptability requirement that says the terms of justification must be ac-
ceptable to all who are subject to the political authority in question, not
just to those who are in some way qualified. Call this opposing position
the unqualified acceptability requirement. By contrast, the approach that
somehow distinguishes qualified from disqualified points of view and
says that justification need only be acceptable to qualified points of
view adopts what I will call a qualified acceptability requirement.

The overexclusion objection says that any qualified acceptability re-
quirement is too exclusive. There is another important line of objection
from the opposite direction. The overinclusion objection argues that too
many objections are being honored. The fact that some point of view
conflicts with a doctrine that is being used in political justification (for
example, a religious premise) should not be thought to defeat that justi-
fication unless the conflicting point of view is true or correct. Accord-
ing to this objection, by including (as we will assume it does) a range
of incompatible, and so often false, views inside the circle of qualified
and decisive objections, the qualified acceptability requirement is too
inclusive.

If both the overinclusion and the overexclusion objections can be de-
feated, this would be strong support for the qualified acceptability ap-
proach. Let us start with the overexclusion objection, which holds that
any qualified acceptability requirement wrongly excludes some points
of view. This evidently means that every point of view should be
counted as qualified, where that in turn means that an objection based
on any point of view decisively defeats a proposed justification of some
use of political power. The overexclusion objection is committed to a
highly inclusive view of which objections have the power to defeat a
proposed justification: all of them. Let us test the plausibility of this
with an example. Consider the legal provision of universal adult suf-
frage, to be enforced by the threat of violence or incarceration if neces-
sary to protect legally recognized voters against interference. Accord-
ing to the overexclusion objection, if someone objects to a justification
of this measure on the ground, say, that the offered justification con-
flicts with their view that blacks or women are inferior beings of a
lesser moral status, that bigoted objection defeats the justification, and
the measure extending the vote is illegitimate. Indeed, suppose that the
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objection stems from the view that blacks are a hostile alien race from
another planet. The overexclusion objection, pressed against the very
idea of a qualified acceptability requirement, holds that the bigoted ob-
jection defeats the justification premised on the equality and freedom of
all people.

The overexclusion objection entails what I will call the actual accep-

tance view: political justifications must be acceptable to all. This is not,
apparently, a view about what objections are possible, but about actual
objections. If it were about possible objections, then it would hold that
justifications must be acceptable to all possible points of view, logically
guaranteeing that any justification with any content at all is therefore
too controversial, in principle, to be sound. That is, I suppose, a possi-
ble view, but it is absurd. I interpret the overexclusion objection to say
that justifications must be acceptable to all those over whom the power
in question is supposedly permissible. This could sometimes be met. It
is not quite a requirement of unanimous consent. A person does not
give consent to something simply because he has not raised an objec-
tion, except in special circumstances that are not typical of the political
case (such as being explicitly asked if you have any objections in con-
ditions where silence will be a way of communicating the intention to
consent).

The actual acceptance view is a radical and skeptical one. Since there
are actual objections to almost everything in politics, the actual accep-
tance view would imply that almost no law is ever legitimate. This is
hardly a decisive objection to it, however. Some radical and skeptical
views are true. Moreover, it would be a weak argument to say that not
all actual objections are decisive defeaters because some objections are
morally or rationally very defective. Indeed, some are, but that is not
enough to show that they are powerless to defeat justifications. In some
contexts, the moral or rational qualifications of an objection are irrele-
vant and any objection at all succeeds in morally prohibiting action. For
example, sexual contact with someone is normally forbidden if he does
not consent. It does not matter whether he is moral or rational in not
consenting, the non-consent settles the matter: contact is prohibited.
The analogy can be made more like the legal cases we are interested in,
where legal commands are issued to a lot of people at once. Imagine a
legal order commanding all citizens to submit to sexual advances by
police officers. Still, obviously, the police are not permitted to initiate
sex without consent merely on the ground that the refusal of consent
was, in certain cases, morally or rationally defective. Any basis for
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withholding consent to sexual contact is decisive, whether or not it is
rational, and whether or not it is morally permissible.

The analogy with sexual consent poses a challenge to the thought
that legal coercion is permissible, even if some of those subject to it ob-
ject, so long as the objections are unreasonable or in some other way
disqualified. The sex context shows that we cannot assume without ar-
gument that there is anything that would disqualify someone’s objec-
tion to an instance of coercive enforcement. The analogy hardly shows
that the actual acceptance view is correct, and I do not mean to suggest
that. But it is not immediately defeated by noticing that some actual ob-
jections are irrational or immoral. It is harder to defeat than that.

This might look like a very general challenge to the qualified accept-
ability view, the view I am defending. Here’s why: the actual accep-
tance view is inclusive and does not disqualify any objections; it says
they are all decisive justification defeaters. By contrast, the qualified ac-
ceptability view does count some views as disqualified, even though it
counts many views, including mistaken ones, as nevertheless qualified.
So, it might look as though they are incompatible views. But, as I said,
I am defending a necessary condition on legitimacy. So let us first con-
strue each of these views as only a necessary condition: actual accep-
tance says, radically, that there is only legitimacy if there is no actual
objection (a condition that is rarely met, of course). Qualified accept-
ability says there is only legitimacy if there is no possible qualified ob-
jection. These are perfectly compatible. Each view says that certain
things are justification defeaters. But neither says that nothing else is a
justification defeater, and so each is compatible with the other. Together
they would imply that there is no legitimacy unless there is neither any
actual objection nor any qualified possible objection. If all our argu-
ment needs from the qualified acceptability requirement is a necessary
condition of this kind, then we can simply avoid the difficult question
about whether all actual objections defeat justifications for coercive
enforcement—whether, as in the sex case, it is morally false to count any
objection as disqualified. This is, indeed, the formulation of the quali-
fied acceptability requirement that I want to defend: whatever other
justification defeaters there might be, any possible qualified objection is
a justification defeater.

If the actual acceptance view were interpreted as both a necessary and
a sufficient condition for legitimacy, then it would conflict with the qual-
ified acceptability requirement. The reason is that it would then say that
there is legitimacy so long as there is no actual objection. This denies
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that there are any further necessary conditions beyond the absence of
actual objections, such as an absence of any possible qualified objec-
tions. That is, it denies the qualified acceptability requirement. We have
no particular reason to believe that actual acceptance is the only con-
straint on legitimacy, and I will be denying it. The version of the actual
acceptance requirement that I will not be denying (or accepting) is the
weaker claim that actual objections are decisive justification defeaters—
the view that the absence of actual objections is a necessary (but maybe
not sufficient) condition for legitimacy.

If the qualified acceptability view were interpreted as both necessary
and sufficient for legitimacy, then it would say that there is legitimacy
so long as there is no possible qualified objection. That would mean
that, even if there happen to be some actual objections, if there are no
possible qualified objections then the measure is legitimate. I will not
be taking this stronger view, since I wish to avoid contradicting (or en-
dorsing) the actual acceptance view. This maneuver of circumvention
will have to be kept in mind. So let me emphasize: as I am construing
the qualified acceptability requirement, meeting the requirement would
not yet establish legitimacy. It would only show that one necessary con-
dition on legitimacy is met. Accordingly, my central uses of the quali-
fied acceptability requirement in the overall argument are meant not to
establish the legitimacy of laws produced in certain democratic ways,
but to show that they can meet a requirement of legitimacy that certain
other important views cannot. Arguments for epistocracy, for example,
will be shown to be open to possible qualified objections and so to fail
in a way that democracy need not.

Any view of legitimacy must, at some point, face the question of why
coercive enforcement is ever permitted against someone’s will—what
justifies punishment. That is a big and difficult question, but not one
that plagues my view any more than it plagues any other approach to
the question of when coercive enforcement of commands is morally
permissible. I do not intend to take it up.

Before turning to the objection from the other direction, the overin-
clusion objection, I want to summarize the discussion of the overexclu-
sion objection to the qualified acceptability requirement. The overexclu-
sion objection complains about treating any objections as disqualified.
But we need to distinguish between actual objections and merely possi-
ble objections. It would be absurd to say that no possible objection
should be disqualified. Since every political measure is necessarily, and
as a matter of logic, open to some possible objection, this view would

C H A P T E R  I I I

48



not only imply that none are legitimate (which is not yet so absurd) but
that none are legitimate simply because it would be possible, however
crazily, to object to them. That is absurd. So the overexclusion objection
should be interpreted as the actual acceptance requirement: any actual
objection is decisive, and none is disqualified. This still has radical anti-
legitimacy implications in the real political world, since there is almost
always disagreement about political measures. But it is not absurd to
say that actual objections are decisive. In some moral contexts, such as
the power to refuse to consent to sexual contact, this is just what we say:
consent is required, and it makes no difference if it is withheld for bad
reasons. So the actual acceptance view is not easily dismissed. Fortu-
nately, it is compatible with the qualified acceptability requirement,
which states only that (whether or not actual objections are also justifi-
cation defeaters) a political measure is illegitimate if there are possible
qualified objections to it—that is, if there is no justification for it that is
not open to any qualified objection. (Actual laws can be legitimate even
if there are qualified objections to the laws—as the minority will often
and correctly believe—on the ground that there is also a justification for
the law that is beyond qualified objection, such as its source in a certain
procedure.) The overexclusion objection loses much of its force when
we see that the qualified acceptability requirement does not take any
stand on whether any actual objections should be disqualified, and
when we notice that it would be absurd to be “inclusive” with respect
to all possible objections. One could still quarrel with any particular ver-
sion about whether the line between qualified and disqualified possible
views is drawn in the right place. But a sweeping objection to all quali-
fied acceptability requirements on the grounds that they count too
many views as disqualified looks very weak.

We can turn, now, to the other objection: is the very idea of a quali-
fied acceptability requirement overinclusive by letting some objections
be decisive even though they are themselves based on false doctrines?
To see the motivation behind this objection, suppose that Christianity,
broadly speaking, is true: roughly, there is a single all-powerful and
loving creator with a son who took human form, was crucified and res-
urrected, and whose teachings, along with those of certain others, rep-
resent God’s will and the moral truth. Next, consider a proposal to
institute Bible study in public schools as a constitutional requirement.
Non-Christians, of course, must reject any argument for this plan that
was premised on the truth of Christianity, a premise they believe to
be false. A qualified acceptability requirement might well count this
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objection to the plan as decisive. Some versions will draw the line be-
tween qualified and disqualified views in such a place that the rejection
of Christianity, whether or not it is true, is qualified. That means that
such objections are decisive justification defeaters. The question, in gen-
eral terms, is this: Why should objections based on false doctrines be
thought to defeat justifications that employ true premises and sound
reasoning? This is the overinclusion objection, and it amounts to the as-
sertion of an exclusive approach to justification: false views are ex-
cluded from counting as decisive objections, contrary to the view of the
qualified acceptability requirement that false views might yet be deci-
sive objections if they are qualified.

Let us try to put the objection less as a rhetorical question and more
as a positive claim. The objection must say that justifications based on
true premises and sound reasoning are successful, that they establish
the legitimacy of the political power in question, regardless of who
might (falsely, we must assume) object. Looked at in a certain way, this
must be correct. If the conclusion of an argument is a claim that a cer-
tain law, if passed, may permissibly be enforced, and the premises are
true and the reasoning sound, then the conclusion is true and the en-
forcement is legitimate. That is not the issue. We need to look more closely
at what it would mean to hold a qualified acceptability requirement—and
one that counts even some false views as qualified—even though true
premises and sound reasoning must be granted to establish true conclu-
sions even if they are about legitimate enforcement.

Consider an argument for constitutionally mandating Bible study:

1. Christianity is a truth of the utmost importance.
2. Truths of the utmost importance ought to be taught in public

schools, a policy backed up with state force.
3. Therefore, Christianity ought to be taught in public schools, a policy

backed up with state force.

If the first two premises are true, then the conclusion must be true. So
where does the non-Christian object? The non-Christian obviously re-
jects (1). But, assuming (1) is true nevertheless, that will not prevent (1)
and (2) from proving (3). So, even though the non-Christian will not ac-
cept (3) on this basis, if it is nevertheless true, then Bible study may per-
missibly be enforced. The non-Christian’s objection, by itself, can only
block that conclusion if it shows either (1) or (2) to be false, not just con-
troversial. But it does not.
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We are supposing, for the sake of discussion, that (1), which asserts
Christianity as an important truth, is itself true, albeit controversial.
Since the reasoning from the premises to the conclusion seems to be
valid, the only remaining way to deny (3) is to deny (2). At this point, it
does not matter whether the non-Christian denies (2) or not. If it is not
true, then the argument for (3) fails.

We should pause to remember what our question is, before looking
at (2) more closely. The question is whether the overinclusion objection
would be vindicated if we were to accept that valid arguments from
true premises concluding in claims about legitimate enforcement estab-
lish the truth of those legitimacy claims regardless of who might object
or disagree. I grant that (3) follows from (1) and (2), regardless of who
might disagree, if (1) and (2) are true. Does this establish the overinclu-
sion objection, which denies that non-Christian objections to (1)’s asser-
tion of Christianity could defeat this justification so long as (1) is true?

The answer is plainly “no.” Even if (1) is true, that leaves (2), the
claim that something’s being an important truth is a sufficient basis for
coercively including it in public school teaching. What if that is not
true? Then the argument for (3) fails, and it fails for reasons entirely in-
dependent of any facts about reasonable or qualified disagreement
about it. The argument fails because it has a false premise. The dispute
between the advocate of a qualified acceptability requirement and the
advocate of the overinclusion objection is not about whether valid argu-
ments from true premises establish their conclusions: both sides can ac-
cept that they do. The dispute is over the truth about legitimacy.
Premise (2) makes a claim about legitimacy that is not obvious, and is
denied by the qualified acceptability requirement. It does not somehow
fail because it is controversial. The question is about whether it is true.
Any argument concluding in a claim about permissible enforcement
will need premises about permissible enforcement. The question is
what is true about permissible enforcement.

I have not yet argued that (2) is false. My aim is more modest. The over-
inclusion objection seems to appeal to many people because it seems to be
the view you should take if you love the truth. If it is the truth that mat-
ters, then it might seem that objections based on false views should not be
allowed to defeat political justifications. Call this the true objection view:
the only qualified objections should be true ones. This line of reasoning,
however, is fallacious. If you love the truth, then you want to know what
account of legitimate coercion is true. One possibility, the view taken by
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the qualified acceptability requirement, is that the true view says that po-
litical justifications are specious if they appeal to doctrines that are not ac-
ceptable to all qualified, even if mistaken, points of view. In a certain
sense, this view still says that justifications are successful if they rely on
true premises. But it denies the truth of any premise that says that state
enforcement power may permissibly be put behind true doctrines even if
they are not acceptable. Premise (2), above, is such a premise.

Christianity might be true. But even if it is, there will also be other
truths about how doctrines such as Christianity may figure in our justi-
fications of political power. These would be truths about how we are to
treat each other in certain ways. One view is that no one’s objections to
Christianity affect the state’s legitimate enforcement powers so long as
Christianity is true. Another view, still a view as to the truth of this
matter, says that some objections to Christianity, even if they are mis-
taken, are qualified to defeat any justification that relied on the truth of
Christianity. Loving the truth should lead us to consider which of these
is true. It does not somehow directly favor the view that only true ob-
jections are qualified.

Let us admit that the true objection view values truth in certain ways
that a qualified objection view does not. Both put themselves forward
as truths about political legitimacy, and so neither is indifferent to the
truth. But the true objection view goes further, saying that true objec-
tions are uniquely qualified as justification defeaters. Still, we should
not grant that someone who holds the true objection view somehow
cares more about the truth than one who holds a qualified objection
view, at least not in any way that should appear as an advantage. If the
qualified objection view is true, then even a boundless concern for the
truth would not obviously move one to violate this true principle by
counting only true objections as decisive.

Nothing I have said shows that the qualified acceptability require-
ment, rather than the exclusive view, is true. My aim is only to point out
that it, too, would be a truth. The exclusive view is not entitled to any
advantage derived from the idea of loving the truth. Without that ad-
vantage the question becomes what basis there is for thinking that peo-
ple are permitted to treat each other in that way: to coercively enforce
laws even when one’s only basis for doing so concerns matters about
which people can reasonably disagree. That is a possible view, but it is
not obviously true.
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Applying the Acceptability Requirement to Itself

The acceptability requirement has a logically interesting feature. It says
that political justifications cannot appeal to doctrines that are not
acceptable to all qualified points of view, and it is itself a doctrine ap-
pealed to in political justification. It says, then, that even it cannot be
used unless it is acceptable in that way. The acceptability requirement, I
will assume, must take some specific form that includes the statement
of which views count as qualified and which ones do not. Call these the
qualifications. The qualifications, then, must themselves be acceptable
to all qualified points of view.

This might look suspicious. How can there already be a category
of qualified people before the qualifications have themselves passed
muster? This can make the situation look puzzling or paradoxical. But
really there is nothing amiss. In general, some requirements apply to
themselves. Suppose there is a rule that says that all rules must be pub-
licly posted. There is no logical problem about this. It meets the re-
quirement that it states if it is publicly posted, and otherwise not. In our
case, a doctrine used in justification says doctrines used in justification
must be acceptable to certain points of view. It applies to itself, and it
meets the requirement that it states if and only if it is acceptable to those
points of view—the qualified points of view. There is no problem in
this, nothing that should count against the coherence or plausibility of
the qualified acceptability requirement.

Still, it raises a further question. Do the qualified points of view get to
say what count as the qualified points of view? If the qualified accep-
tance approach had that consequence, it would be fatally flawed. I want
to argue that the qualified acceptability approach can avoid this prob-
lem. I start, though, by explaining the problem.

The Insularity of the Qualified

Consider the following principle in schematic form:7

AN (for “acceptance necessary”): No doctrine is admissible as a prem-
ise in any stage of political justification unless it is acceptable to a
certain range of (real or hypothetical) citizens, C, and no one else’s
acceptance is required.
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C is usually specified, in versions of political liberalism, as the set of
“reasonable” citizens. But in order to emphasize that the points in this
section do not depend on anything in the idea of reasonableness, I con-
sider the principle in its more abstract form, calling C the set of qualified
citizens. What I will call its different “instances” are constituted by dif-
ferent specifications of C; in one family of instances C is the set of rea-
sonable people somehow specified. AN states only a necessary condi-
tion, not a sufficient condition for admissibility. In saying that no one’s
acceptance is required unless they are in C, it is still left open whether
there are conditions other than acceptability conditions on admissibility.

As we have seen, doctrine AN apparently applies to itself as one part
of political justification. Under some conditions, therefore, it excludes
itself. If an instance of AN is not acceptable to the set of people it speci-
fies as C, then it fails its own test. It is self-excluding when not acceptable
to C, which is one way in which a doctrine can be excluded. The dis-
tinction is similar to that between a view’s being defeated and its being
self-defeating. The latter consists in a view’s implying its own falsity, so
it is false if true, and so false either way. Self-defeatingness is, of course,
a defect in a doctrine. A doctrine’s self-exclusion is no defect in the doc-
trine, but is obviously trouble for any attempt to include it in political
justification. The merely conditional fact that since AN applies to itself,
it would be self-excluding when not acceptable to C is not even a gen-
eral problem of this kind for AN, however, since in other circumstances
it allows itself into political justification. Suppose that some instance of
AN is accepted by C.8 In that case it is not self-excluding. It is capable of
passing its own test. It places no obstacles in the way of its own intro-
duction into political justification.

Some standards apply to themselves, and then they either meet the
standard or they do not. For an example of this in another context con-
sider the doctrine that says that the U.S. Constitution should only be
interpreted or applied according to doctrines found in the original
Constitution. David Lyons points out, “It is by no means clear that
originalist theory can be found within the ‘original’ Constitution.”9 The
originalist doctrine applies to itself, and apparently fails its own test.
But if the original Constitution had included originalist doctrine, the
standard would have succeeded; it would have met its own standard. A
standard’s self-application is no flaw in the standard. Depending on
how C is specified, an instance of AN might meet its own standard. AN
applies to itself, though that is not yet an objection to it or its inclusion
in political justification.
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The Insularity Requirement

There is a restriction on the specification of C stemming from AN’s ap-
plication to itself, however, and it will lead to trouble. Suppose C is the
set of all redheads. To avoid excluding itself, recall, an instance of AN
must be acceptable to all members of C. So, this version of AN, which
makes C the set of redheads, must be acceptable to all redheads. This is
more demanding than it might seem. Many redheads would probably
reject AN in this version even though they themselves are included in
the authoritative group (as I shall sometimes call any specification of C).
They may or may not object to their own inclusion, but many would
object to making acceptance by all redheads necessary for the admissi-
bility of a doctrine into political justification for the same reasons the rest
of us would. In that case not all members of C would accept that instance
of AN, and it would disqualify itself. To avoid being self-excluding, AN
must specify C so that its members accept that specification.

Each member of C, then, in order to accept AN, must think that ac-
ceptance by all and only the members of C is necessary for a doctrine’s
admissibility, since that is what AN says. This amounts to a require-
ment that C be an insular group in the following sense.

Insularity requirement: Each member of C must recognize the rejection
rights of all and only the members of C.

(An individual has rejection rights over a doctrine if and only if its
acceptability to her is necessary for the doctrine’s admissibility into
political justification. And recall that only members of C have rejection
rights according to AN.) Insularity is not here required on any moral or
other basis of its own. It is a logical consequence of AN’s application to
itself. And clearly it does not depend on C’s being specified as reason-
able citizens, and so it is not due to any feature of the idea of reason-
ableness. Adjusting that idea or substituting other authoritative groups
would not avoid the insularity requirement.

The Impervious Plurality of Insular Groups

Insularity is a severe constraint, and yet there are potentially infinitely
many specifications of insular groups, those whose members recog-
nize the rejection rights of all and only each other. Suppose the Branch
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Davidians were insular, for example.10 Still, we might say, they are not
morally plausible as the authoritative group C. The question is, plausi-
ble to whom? They are, by assumption, a plausible candidate to each
other; each Branch Davidian may well think the Branch Davidians are
the perfect way to specify C, the group of people with rejection rights in
political justification. On what grounds may one specification be chosen
over another?

The specification of C must be acceptable to C, and so insular. AN,
however, does not say that acceptability to C is enough for admissibil-
ity, and we might hope that further requirements will uniquely qualify
one insular group. However, as many people interpret political liberal-
ism (Rawls’s own position on the question is unclear to me), the truth
of a doctrine is never required for its admissibility. Truth is said to be
left entirely aside in order to avoid reasonable controversy (call this
principle the “irrelevance of truth”). Acceptability to reasonable (or
qualified) points of view is the only standard. With that move, the view
loses any way to select among the plurality of insular groups, since the
true specification of the set of reasonable or qualified points of view is
not privileged. This impervious plurality of insular groups would ren-
der the qualified acceptability approach (which is absolutely central to
“political liberalism”) untenable. Here is why. When a particular ver-
sion of C is put forward in versions of AN, then, according to the sup-
posed irrelevance of truth, it must not be claimed to be the true or cor-
rect version of C, the one that makes AN true. All that can matter about
AN and its version of C is whether it is admissible, but its truth is held
not to bear on that question.11

On one reading of AN, it is pointing to the version’s acceptability to
its own version of C, whatever it is: any specification of the qualified
points of view must be acceptable to those points of view. This is pre-
cisely the insularity of C. Insularity is indeed a requirement for the co-
herence of any version of AN. If there were only one insular version,
then this would be a fine answer to the question what makes C the ad-
missible version for AN, as we have seen. But, as we have also seen,
there are alternative insular versions because there are multiple insular
groups, such as, perhaps, the Branch Davidians, and the set of reason-
able citizens. Thus, to the question why C is the admissible version
rather than alternative insular versions, its self-acceptability is no an-
swer at all. That is something possessed by every insular version of C.

So, it is a problem if each insular group is equally admissible, but at
most one of them can be admitted. Could the problem be avoided by
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somehow admitting them all? This is plainly inconsistent with the in-
sularity of each group; by definition, the members of each insular group
deny the rejection rights of all others, so at most one insular group
could be admissible.

The principle of the irrelevance of truth implies that no set of points
of view (or hypothetical qualified citizens) is available to authorize an
admissible version of the acceptance criterion. Any insular group meets
all the available criteria. There is no way to choose one specification
of the qualified over any other insular specification. Of course, one of
them might be the sole admissible version, but that is a matter of the
truth about admissibility, a consideration that is held to be irrelevant.

It seems that political liberalism must find some way to penetrate this
plurality of insular groups. This is where it must appeal to the truth
and not to reasonableness alone. The difficulty cannot be avoided by
saying that “we the reasonable” should just carry on, and ignore the
other views about the authoritative group rather than insisting that
they are false and risking rancor and division. Whatever practical value
tact may have, as a philosophical matter our view must be that the other
views are mistaken. For if they were not mistaken, then they would be
the ones with rejection rights and we would not. The question is not how
often or how loudly we should say this, but whether we can or cannot
suspend judgment on it. We cannot, since suspending judgment would
leave us with a plurality of insular groups, none evidently having a bet-
ter claim to be authoritative than any other.

We can briefly summarize the argument so far before taking up two
final objections to it. We might distinguish three possible versions of
political liberalism and its foundations: a wholly procedural version
avoids appealing to any standard of truth or correctness outside of ac-
ceptability to reasonable citizens. A version that appeals to the truth of
the acceptance criterion regardless of its acceptability to reasonable cit-
izens would be a dogmatic substantive political liberalism. These ought
both to be rejected in favor of an undogmatic substantive political liberal-
ism in which no doctrine is available in justification unless it is accept-
able to reasonable citizens, not even this doctrine itself (this makes it
undogmatic), because such an acceptability criterion is true or correct
independently of such acceptability (this makes it substantive). As
Rawls “applies the principle of toleration to philosophy itself,” we
might say that the preferred version of political liberalism applies the
principle of toleration to itself. It must be put forward as true, but it must
also pass the same test it applies to all other doctrines that are used in
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political justification. In doing so political liberalism must assert the re-
quirements of toleration not merely as authorized by the principle of
toleration, but as also true. Thus, political liberalism must be, in this
sense, both undogmatic and substantive.

Authorization Yet Again?

What is to prevent the adherents of a reasonable (or otherwise quali-
fied) comprehensive doctrine from denying that the acceptance crite-
rion is true, but accepting that it is authorized by a higher-order princi-
ple in their philosophical system? Presumably, its acceptance of it as
authorized is all the acceptability that is needed for legitimacy and an
overlapping consensus. So why cannot the acceptance criterion be put
forward as authorized whether or not it is true? It could be put forward
as either true or authorized by some higher-order doctrine. This would
avoid asserting it as true.

It might seem as though claiming that it is true is unnecessarily con-
troversial. If it is possible for a qualified point of view to hold the accep-
tance criterion as authorized but not true, then adding the truth claim
that I recommend would exclude such qualified views, and thus violate
the acceptance criterion and its requirement of acceptability to all quali-
fied views. Thus, it may seem that political liberalism can and must
avoid the truth claim, but rest content with the claim that the acceptance
criterion is either true or authorized by some higher-order doctrine.

The first thing to note about this point is that it would leave much,
though not all, of my argument intact.12 Much of my argument is de-
voted to showing that the acceptance criterion cannot be authorized in
the same way as the other doctrines in political liberalism and justice as
fairness: whereas they are authorized by it, it must be authorized by
something other than itself. This has the further consequence that po-
litical liberalism must assert that the acceptance criterion has a certain
status in the best comprehensive conception (whatever it might be). It must
step outside of the nest of doctrines authorized by reasonable accep-
tance and make a partially comprehensive assertion. That much would
remain, even if this objection were to succeed. Still, the objection denies
another central claim I make, that the acceptability criterion must be
put forward as true. I believe the objection fails, and the reason depends
on a somewhat surprising feature of what I will call authorizing and
authorized doctrines. This requires some explanation.
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We can illustrate the idea of an authorized doctrine with the example
of the so-called facts in a criminal trial. They need not be held as true in
order to be appropriately treated as if they were true for purposes of
trial and sentencing. That example can be used to bring out the feature
I am after. Consider the proposition,

Alibi: The defendant was far from the scene of the crime earlier in the
day of the crime.

Suppose, first, that there is some evidence from witnesses that Alibi is
true. But suppose the police have discovered a cash machine receipt in
his desk that places him near the crime scene at the time in question.
However, they have discovered this through a grossly improper and
warrantless search. The judge may exclude this evidence from the trial,
and both sides may come to stipulate that Alibi is true. The judge and
attorneys for both sides know that it is false, and yet there is higher-
order doctrine (an authorizing doctrine) that authorizes proceeding for
legal purposes as if it were true (turning Alibi into an authorized doc-
trine). Alibi would then be a false doctrine that is, nevertheless, author-
ized. It would become one of the “facts” of the case.

Even supposing the prosecutor accepts the authorization for Alibi
without believing it to be true, suppose we ask whether the prosecutor
accepts the following proposition as true:

Stipulation: The supposition that the defendant was far from the scene
(etc.) is appropriate in the context of this trial, and the verdict is no less
legitimate for the falsity of this supposition.

Apparently the prosecutor does believe this to be true. This is guaran-
teed by his accepting Alibi to be authorized. Now, and here is the im-
portant point, suppose someone said that we should not assume that
the prosecutor believes even Stipulation to be true, since he might only
believe it to be authorized by some higher-order doctrine. But how
could a proposition such as Stipulation be authorized without being
true? It seems rather that if Stipulation is so much as authorized, then
the supposition of Alibi is appropriate for purposes of the trial, and so
forth. But that is what Stipulation says. So if Stipulation is authorized,
then it must also be true.

I take this to militate in favor of the following suggestion:

True authorization: Statements of authorization cannot themselves be
authorized without being true.
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Now, I believe the acceptance criterion itself is a statement of authoriza-
tion. It asserts that doctrines that are acceptable to all qualified people
are appropriate in political justification in the sense that normative con-
clusions from those doctrines are no less legitimate for the falsity of
any of the doctrines. If it is itself a statement of authorization, then it
cannot be held to be authorized but not true. If it is so much as author-
ized, then what it claims must be true, namely, that the derivation of
principles of justice and legitimacy from the doctrines in question does
genuinely morally warrant, say, coercive enforcement and/or duties to
comply. So the suggestion that the criterion might be put forward not as
true but merely as authorized turns out to be mistaken.

Could Qualified People Reject the Truth 

about Qualifications?

I argue that the qualified acceptance criterion requires that the specified
group of qualified citizens be insular: each much accept all and only the
others as having rejection rights. Otherwise some qualified people
would reject that very criterion, and so it would be self-excluding. This
means that there cannot be any qualified disagreement about who
is qualified, since then the qualified group would not be insular. Of
course, the specification of the qualified is partly meant to include a wide
variety of points of view, including many false ones, because a wide vari-
ety of views seem not to disqualify their owners from being owed ac-
ceptable reasons to justify state coercion. Doesn’t it seem extremely
likely, then, that there is qualified disagreement about who is qualified?
In that case, the acceptance criterion is bound to be self-excluding.

If the criterion for qualified points of view is too broad, of course, the
members will not all accept the criterion. In that case, the acceptability
requirement would be self-excluding: if it is true, it forbids its own use
in political justification. Notice that this seems bound to be the case
with what I have called the actual acceptance view, to which the overex-
clusion objection is committed.13 It says that no doctrine is admissible
in political justification if anyone actually rejects it. This is itself a doc-
trine, of course, and so it falls under its own strictures. But since there is
bound to be some actual point of view that rejects such a broad defini-
tion of qualified points of view ( just for one example, I reject it), the ac-
tual acceptance view is self-excluding. This does not bear on whether it
is true or not, and if it is, then political justification would evidently be
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impossible. As I have said before, I shrink from the task of arguing
against this radically skeptical position, preferring to assume, without
argument, that it is false.

Is the true criterion of reasonableness or qualification subject to quali-
fied disagreement, and so self-excluding in this same way? The problem
is avoided if we say, as I shall, that one feature that a person must have in
order to count as qualified is to accept the acceptance criterion including
its correct account of qualified people. This would guarantee that there
would be no qualified disagreement about who is reasonable, and the
acceptance criterion would not be self-excluding. We count a person as
disqualified if he does not accept the correct acceptance criterion. He
does not ascribe rejection rights to all and only qualified people (even
though he may think he does). This sounds morally significant.

Still, it might be said that we are being inconsistent. Elsewhere, the
mere fact of someone’s holding a mistaken view is not enough to count
him as disqualified, but here it is. This is not really so. We do not count
someone as disqualified just because his comprehensive doctrine is
false, but we do count people as unreasonable for failing to hold certain

views, such as, perhaps, that all people are morally free and equal, that
even reasonable people can disagree, and so on. Here is one more thing
they must accept: a certain view of who counts as reasonable or quali-
fied. We assert its moral significance simply by saying that if you don’t
accept this view of who is qualified, then you are not qualified.

The objection to this move is most compelling when we use the term
reasonable, because a person who we ordinarily regard as reasonable is
not guaranteed to accept this arcane view about qualified acceptability
and legitimacy. But this is why it can be helpful to avoid that terminol-
ogy of reasonableness. It carries connotations from ordinary language
that are no part of its meaning in the theory. It is a term of art for a cer-
tain theoretical role, and we cannot learn everything we need to know
about it by reflecting on the meaning of the word reasonable, or by
studying the people we might ordinarily call reasonable. The term qual-

ified is a bit sterile, but, in a way, that is its virtue.

Conclusion

Joseph Raz has argued that Rawls’s political liberalism is incoherent un-
less it puts itself forth as true.14 Raz argues that the theory must present
itself not only as true, but as bundled with a comprehensive moral and
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philosophical view. Thus he thinks Rawls must throw over his “epis-
temic abstinence” for epistemic indulgence. Raz’s conclusion is much
less congenial to political liberalism than the conclusion of the present
chapter, and I believe the argument for it fails. It is worth concluding by
criticizing Raz’s argument, if only to highlight its difference from the
argument presented here. The crux of Raz’s criticism comes in this short
paragraph:

My argument is simple. A theory of justice can deserve that name simply
because it deals with . . . matters that a true theory of justice deals
with. . . . To recommend one as a theory of justice for our societies is to
recommend it as a just theory of justice, that is, as a true, or reasonable,
or valid theory of justice. If it is argued that what makes it the theory of
justice for us is that it is built on an overlapping consensus and therefore
secures stability and unity, then consensus-based stability and unity are
the values that a theory of justice, for our society, is assumed to depend
on. Their achievement—that is, the fact that endorsing the theory leads
to their achievement—makes the theory true, sound, valid, and so forth.
This at least is what such a theory is committed to. There can be no jus-
tice without truth.15

Raz wonders how a certain theory of justice could be “the one for
us,” actually grounding obligations and warranting coercive enforce-
ment in our society, without thereby counting as “true, or reasonable, or
valid” or “sound.” His point is strongest where his conclusion is this
weak one, with four choices. The argument is, I believe, even conclusive
if he means (as he does) true, or reasonable, or valid, or sound, or some

such thing. For there must be some such word for this kind of, shall we
say, normative success of the theory—its actually grounding obligations
and/or warranting coercive enforcement. (I take these to follow from
its being “the theory for us.”) I propose to mark this with the name suc-

cess. A theory of justice counts, by definition, as successful for a polity if
it accounts for obligations of citizens normally to comply with laws and
policies that accord with the theory, and/or if it justifies coercive en-
forcement of such laws in certain ways. So a theory of justice cannot be
“the theory for us” without being successful.

Raz, however, lumps the concepts of truth, reasonableness, validity,
and soundness all together as so many different ways of calling a nor-
mative proposition “true.” There is a substantial question that Raz’s ter-
minology prevents us from asking: could a theory of justice be successful
apart from whether it is true? Raz does not see this as a substantial
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question, since he suggests that there is nothing to the truth of a theory
of justice except precisely what I have called success.

But truth and success are different. It is not a conceptual confusion to
think that obligations can sometimes be grounded, not in true justice, but
in a conception which, whether or not it is true, is authoritative for other
reasons, such as that it is the only conception that is acceptable to all rea-
sonable citizens. In that case, the theory of success would be saying that
the false conception of justice ought to be obeyed as if it were true. One
need not accept this particular theory of success in order to see that Raz’s
objection fails, for it is a counterexample to Raz’s argument claiming that,
as a conceptual matter, our being obligated to do what a theory of justice
purports to obligate us to do is simply the truth of that theory. It is con-
ceptually coherent, at the very least, to allow that a theory of success
might point to a theory of justice and tell us, for certain reasons, to obey
it whether or not it is true. Analogously, one could be morally obligated
to obey a false set of moral rules in a classroom if that were the only set of
rules all reasonable students could accept, and they were not too far from
the truth, and the teacher said to do so. This does not make them the true
moral rules, and yet there is a moral obligation to obey them as if they
were. There may be an authorizing doctrine that gives them this status.

Raz is quite right to point out that “there can be no justice without
truth,” by which I take him to mean that a society cannot count as truly
just by conforming to a theory of justice that is not true. This is quite
right, and important. But it is not, I think, an objection to Rawlsian po-
litical philosophy properly understood, since it neglects the possibility
that political rights, powers, and obligations are determined by the suc-

cess of a theory of justice, not by its truth. Thus, Rawls must admit that
a society that is well-ordered in accordance with justice as fairness may
or may not be truly just, but it may yet be just in the only sense of justice
that can legitimately be brought to bear in the fixing of political obliga-
tions and state powers, that is, being well-ordered according to a con-
ception of justice that is acceptable to all reasonable citizens.

To conclude this chapter, I should be clear that I will not be laying out
a principle of reasonableness or a substantive criterion for which points
of view count as qualified. Rather, at certain points in the ensuing argu-
ment I will need to assume that certain points of view are qualified and
others are not. I will be asserting, in those cases, that those views do or
do not have what it takes to ground the demand that they be accommo-
dated in political justifications. The plausibility of those claims will
have to arise in context, and will not be shown to derive from some gen-
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eral account of the boundaries of reasonableness or qualification. It
would be good to have a precise general account for some purposes, but
it would not make much difference for my purposes. We could never ar-
rive at a general principle of this kind without resting much of our case
for it on its matching a number of less general plausible convictions. If
our aim were to interrogate those convictions in order to arrive at a gen-
eral account of qualified points of view, we certainly could not take all
of our intuitive views of the matter as fixed starting points. But I am not
seeking a general account of the content of reasonableness or qualifica-
tion. I avail myself of this moral idea, and so I have devoted this chap-
ter to understanding the idea and the role it plays in the larger view. A
general account of its content would be a further task, but the lack of
such an account does not necessarily weaken the case for epistemic
proceduralism.
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C H A P T E R I V

The Limits of Fair Procedure

In Plato’s dialogue Euthyphro, the question is raised whether some-
thing is pious because it is loved by the gods, or whether the gods love it
because it is pious. The “Euthyphro question” has a form that crops up all
over philosophy, and democratic theory is no exception. Many people
today think that, at least under certain conditions, good political deci-
sions are those that are democratically made. We do not have to accept the
old slogan that vox populi, vox dei (the voice of the people is the voice of
God) to see the parallel to the Euthyphro question: are good (or just, or le-
gitimate) democratic outcomes good because they are democratically cho-
sen, or are they democratically chosen because they are good? I want to
display and criticize the widespread sympathy in recent democratic the-
ory for the former answer, the view (in its simplest form) that the value of
democratic decisions is entirely a matter of their being democratic.

I assume that the core of the idea of democracy is, or at least includes,
the idea of citizens collectively authorizing laws by voting for them,
and/or for officeholders who make them.1 We should normally under-
stand someone, then, who rests some claim on the value of democracy to
be resting it on the value of this procedural arrangement: the collective
authorization of the laws by voting.2 It is not merely the emphasis on
procedure, then, that is notable in recent democratic theory. The notable
thing is the claim to explain the value of democratic procedures without
appealing to any other (extrademocratic) values of democratic decisions,
such as a tendency to be right or just or good on independent grounds.

I will consider three influential versions of this flight from substance
in democratic theory. First, in this chapter, I will criticize fair procedu-
ralism, the view that democratic arrangements are justified by being
procedurally fair to participants, and not by any tendency of demo-
cratic procedures to produce good decisions. Second, partly in this
chapter, and partly in chapter 5, I will consider what I call “normative
social choice theory,” normative democratic theory that is primarily
based on insights derived from social choice theory of the kind
pioneered by Kenneth Arrow. Third, in chapter 5, I consider what I call



“deep deliberative democracy.” In all three cases we will see that,
though eschewed by these schools of thought in the name of procedu-
ralism, procedure-independent outcome standards are present in those
views and indispensable.

Democracy, the authorization of laws collectively by the people who
are subject to them, is inseparable from voting. People are normally held
to authorize laws by voting on the laws themselves or, more commonly,
by electing representative legislators. What is it about voting that has
this moral significance, the power to render the resulting laws legitimate
and authoritative? One popular and simple answer is that voting is a fair
procedure for making decisions when people disagree. Each person gets
an equal say, and the result, whether it is good or just by any other stan-
dards, has at least this to be said for it: everyone had an equal role in de-
termining the outcome. The outcome is fair in the sense that it was pro-
duced by a fair procedure. Let us call this view about how democracy
renders laws legitimate and authoritative fair proceduralism.

Fair proceduralism avoids appealing to any supposed ability of
democratic procedures to make substantively good decisions, and we
should admit that this is a selling point. If fair proceduralism succeeds,
it allows us to avoid potentially messy questions about which indepen-
dent standards should be used to judge outcomes. It is also less embar-
rassed than some other approaches if voters are irrational, selfish, badly
informed, or all three. A procedure can be fair to participants whether or
not they are smart, or well informed, or virtuous. Fair proceduralism,
then, would be an elegant and philosophically chaste way of accounting
for the moral significance of democratic authorization of laws.

My purpose in this chapter is to show that fair proceduralism is sub-
ject to serious problems. In brief, the central problem is that procedural
fairness, properly conceived, is a very thin and occasional value. Demo-
cratic procedures (some of them anyway) might indeed be fair, but this
will turn out to be morally too small a matter to support an account of
authority and legitimacy. Procedural fairness alone also cannot explain
most of the features of democratic institutions that we are likely to feel
are crucial. To anticipate my argument with a one-liner, if what we want
is a procedure that is fair to all, why not flip a coin? That is, why not
choose a law or policy randomly?

Epistemic proceduralism, the approach I will be developing and de-
fending throughout the book, gives little or no role to procedural fair-
ness, and so its defense does not depend on details about what fairness
is. However, rejecting fair proceduralism on the grounds that fairness is
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too thin for our purposes does require an account of what procedural
fairness is in order to support these deflationary claims about its impor-
tance. Fair proceduralism is sufficiently attractive and influential that it
is worth devoting some time to understanding where it goes wrong. So
that is what I set out to do in this chapter: I develop a theory of proce-
dural fairness in order to show that it will not do what democratic the-
ory needs done.

The work of this chapter is more than just an argument against a
competing approach. The account of procedural fairness is also an im-
portant part of a fuller understanding of the different roles that proce-
dural thinking might play in democratic theory. Epistemic procedural-
ism gives an important role to procedure, and so much of the discussion
of fair proceduralism has a positive value for explaining and defending
epistemic proceduralism, as well as for refuting its most important
competitor, fair proceduralism.

An Occasional Value

It will be useful to turn away from the specific context of democracy, in
order to look at the idea of procedural fairness more generally. Fair pro-
ceduralism appeals to this more general idea, procedural fairness, and
that is the idea we want to get a handle on.3

It can sometimes seem as if everything should be fair. The hegemony
of fairness is partly owed to an unfortunate linguistic habit, in which
anything that is not fair, but could have been fair, is called unfair. Since
unfairness is, as the language works, so obviously a moral failing, it
would follow that everything ought to be fair if it can be. But there
seems to be a legitimate question about this, which we should not let
linguistic habits settle. For example, to defend my choice to save my son
from drowning rather than saving the stranger next to him, it is not ob-
vious that I should need to show that doing so conforms to some ap-
propriate standard of fairness. Or consider my giving five dollars to one
beggar and nothing to the next. Is it obvious that this is only permissi-
ble if it is, in some way, fair? It is obviously not fair, but is it unfair? (We
might call this the non/un issue.)

The problem is not handled by saying that fairness yields only pro

tanto or defeasible obligations. This might seem to help, since it would
allow us to say that certain choices or procedures are permissible even
if they are not fair because the value of fairness is outweighed or over-
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ridden. But this suggestion still clings to the assumption that even if
these choices are permissible, they are nevertheless unfair and that this
still counts against them.4 This ignores the possibility that some things
that could have been fair, but are not, do not have any vice or deficiency
owing to their deviation from fairness. This would make fairness an oc-

casional value rather than (though perhaps in addition to) being a de-
feasible one. On this view to say that something is fair is not yet to say
that it conforms to any moral requirement of fairness; rather, its fairness
is one thing, and the question of whether it is required to be fair, or
whether it is good in any way insofar as it is fair, are always further
questions.

Conceptually, fairness is very close to impartiality. If we are drawn to
the idea that morality is, at root, a certain kind of impartiality, then this
might seem to support the idea that fairness is of overriding and sweep-
ing importance after all. For the sake of argument, suppose morality is
ultimately a form of impartiality, requiring a fair regard for every indi-
vidual.5 It would still not follow that everything that can be fair should
be, since there are very many ways for things to be fair beyond merely
being justified from an impartial morality. That is, even if everything
that’s morally permitted is, in one way, fair in virtue of morality’s im-
partiality (say, the impartiality of counting each person’s happiness
equally, or the impartiality of a universalizable maxim of action) many
things could be fair in further senses in addition. This is what I think is
not always required, and not always valuable. So, suppose impartial
morality can explain why it is permitted to save your drowning family
member rather than the stranger, or to give to one beggar but not the
other. I would interpret this as meaning that the fair regard for all indi-
viduals required by the moral point of view is often compatible with
acting contrary to what fairness would involve in particular contexts.
For example, you are not required to distribute your pocket change
among beggars by a fair procedure, even though this would be possi-
ble. And recall, I am suggesting not only that it isn’t always required on
balance, but that it isn’t always even a value to go into the balance.6

That is clearest, I think, from the drowning example.7

So I won’t assume here that everything that can be fair should be,
since fairness seems to have only an occasional value. I will have more
to say about the relevant occasions.
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Roots and Branches of Fairness

In this section, I want to argue that among the various ideas of fairness
there is an intrinsically procedural kind. Just to have a convenient
example in which various issues of fairness might arise, consider a
law banning bikes from public roads, passed by a majority of well-
informed citizens. Someone might say that this law is unfair to cyclists.
An outcome or arrangement is often said to be fair in one way when no
one has more or less of certain goods than they ought to have (whatever
standard might be used for determining this). In this sense, the law
banning bikes might be held to be unfair to cyclists simply on the
ground that they ought to have access to public roads. To reflect the
point that this kind of fairness or unfairness is independent of any pro-
cedures that might have produced the arrangement, call this,

Substantive fairness: When each (relevant) individual has no more or
less (of the relevant goods) than he or she ought to have, or is due.

A traditional formula for justice has it rendering to each his due. Echo-
ing that formula, I will use the terms substantive justice and substantive

fairness interchangeably.8

There is also a second idea of the fairness of an arrangement, a kind
that derives from facts about the procedure that produced the arrange-
ment (call this the parent procedure) rather than any other facts about
what the outcome should have been. (I will not define “procedure”
here; let it range very broadly for now as any causally explanatory an-
tecedents.) In this sense, an outcome is often said to be fair owing to the
fairness of the procedure that produced it (Rawls would call it pure
procedural fairness). So the law banning bikes might be fair in this
sense if the political process that produced it was fair. This kind of fair-
ness of an outcome is, in an obvious way, retrospective. The law restrict-
ing cyclists can be said to be fair in this retrospective sense, whether or
not it is substantively fair, so long as the procedure that produced it—
majority rule—is fair. Whether retrospective fairness is also substan-
tively fair—whether such a procedure is itself a way of giving each
what they ought to have—is an additional question, and no answer is
implied simply by making this distinction.

The idea of an outcome’s retrospective fairness directs our attention
to a third idea of fairness: the idea of a fair procedure. One thing that is
often meant by calling a procedure fair, but which will not serve the
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present purpose, is that the procedure tends to produce outcomes that
are substantively fair, in which each gets what he ought to get. A proce-
dure can, in this way, be prospectively fair.9 A dictatorship could be a fair
procedure in this sense if the dictator produces substantively fair or just
laws and policies—giving each what he should have.

We still need a different idea of the fairness of a procedure in order to
capture ordinary ideas of retrospective or pure procedural fairness. The
remaining idea would be of a procedure’s nonprospective and nonret-
rospective fairness—its intrinsic procedural fairness. There seem to be
two main kinds here. The first kind can be put aside, the kind that ap-
plies when a procedure is conducted according to the rules that consti-
tute it, as in the idea of a fair play of the game. Call this noncheating fair-
ness. The outcome of a game of chess can be said to be fair in a certain
way when the game was played according to the rules. This idea of pro-
cedural fairness does not address whether the procedure or game is a
fair one or not.10 Procedures can be constituted by various rules, but
some procedures, we might say, are unfair, even when they are run ac-
cording to their rules such as a political procedure in which only men
can vote.

This leads us to the second notion of intrinsic procedural fairness, the
one that will be my main topic. A procedure can be fair or not, and then,
in either case, it can be fairly run or not. I will not have any more to say
about the noncheating sense of procedural fairness, and so I will use
the term intrinsic procedural fairness to refer to the other sort:

Intrinsic procedural fairness: the nonretrospective nonprospective fair-
ness of the procedure whether or not it is properly run.

Whether intrinsically fair procedures are also substantively fair or just
is left open by this definition. That is, the definition does not settle
whether, in any particular circumstance, it would be unfair not to have
a fair procedure. Recall the non/un issue: just because it would be non-
fair in a certain way not to have a fair procedure does not settle whether
it would be unfair. And I have not yet said in any detail what would
make a procedure fair in the intrinsic procedural sense.

Fairness as Retreat

All we have so far is the idea of a kind of fairness a procedure can pos-
sess that is not a matter of its being the outcome of a certain kind of
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procedure, nor a matter of the kinds of outcomes it tends to produce. I
want to propose an account of what we might call the dynamic of fair-
ness, an account I will call fairness as retreat, an account of how fairness
gets its value. This dynamic of retreat would then also help explain the
moral thinness of fairness as well.

We can put procedural fairness into a familiar kind of rudimentary
puzzle. Why think that it matters what procedure is the source of an
outcome, since what should matter is simply whether it is the right or
best outcome? It is an important fact, I think, that the idea of a fair pro-
cedure would not even arise if it were common knowledge that every-
one agreed about what the correct decision is.11 In that case no one
would have any decent objection to simply doing it rather than substi-
tuting a procedure whose outcome might be uncertain. This reflects a
certain intuitive priority of substance over procedure.

There are at least two ways in which that sort of consensus about
ends can be lacking: first, there might be disagreement about what ought
to be done. This might matter for moral reasons, or it might simply be a
de facto obstacle, a practical challenge. Second, everyone might agree
that there is no procedure-independent standard of what we should do.
It might be simply a matter of arbitrary decision. The only question
would be whose decision it is to make.

Disagreement about what ought to be done, or skepticism about any
independent criteria, raises the question of how the group should de-
termine what gets done, the question of a decision procedure. This is a
retreat from substantive outcome standards, based on disagreement or
skepticism.

This retreat does not yet get us to the idea of a fair decision proce-
dure. Suppose it is clear to everyone who the experts among us are.
Then, presumably, the experts should decide. If there is no disagree-
ment about who they are, or about whether they are very expert, then
no one would have any case for a fair procedure rather than the expert
one. But, again, there might be disagreement about the experts, or a
general belief that none are experts to any significant degree. This
would raise the question of how we will determine what gets done
without any presumptions about what the correct thing to do is, or

about anybody’s special expertise. We would be forced to a further re-
treat.

Suppose next that everyone can see that a certain way of proceeding,
a certain procedure, would tend to lead to good decisions (though at
this stage of retreat we do not know or cannot agree on what makes
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them good). In a very simple case, suppose we want to know whether
our large group should hike to the other side of the island. Without any
generally agreed experts, we might yet agree that it would make sense
to send a few scouts. We might not even agree on what the criteria are,
but we might yet agree that we will make a smart decision once we have
heard what is there and the nature of the route. It looks as though the
idea of a fair decision procedure would still be out of the picture, and
that there would be no decent objection to employing the agreed effec-
tive procedure, so long, that is, as everyone acknowledges its effective-
ness. Of course, depending on the nature of the case, there might not
be any procedure that is generally acknowledged to have that kind of
instrumental or epistemic value. Now what should we do? We would
have to retreat again.

Perhaps there are other detours available in some cases, but suppose
there is no longer any agreed or available way to try to make the inde-
pendently correct decision. One thing this does is raise the question of
what procedure we should use to determine what gets done. Another
question it raises is what answer to that first question is itself agreeable or
available. So the question becomes this, after a series of strategic retreats:
what procedure for determining what gets done can be generally agreed
upon without relying on procedure-independent criteria of correct deci-
sions, or on the special expertise of any subset of the group to make the
correct decision, or on any tendency of any particular procedure to per-
form well by independent standards? What intrinsically procedural stan-
dards might we yet agree upon? Here, I suggest, is where intrinsic proce-
dural fairness finds its voice. If we want to decide whether to hike across
the island, but we have neither any available standard for whether that is
the substantively best decision, nor any available standard for how to
make the substantively best decision, we seem to be left with only intrin-
sically procedural standards by which to judge our decision. This, too,
might turn out to be unavailable—either unknown or too controversial.
But it might not. If intrinsic procedural fairness lies at the end of this sort
of retreat, we can begin to see why it is only an occasional value.

Fairness as Anonymity

This specifies a sort of function for fairness, but we have yet to con-
sider what it might amount to in its content. Of course, as I said, any
particular conception of intrinsic procedural fairness might itself be
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too controversial. So the idea of fairness as retreat needs to show that
intrinsic procedural fairness could remain uncontroversial—could
stem the retreat—despite controversy on every means for making inde-
pendently correct decisions. The resort to fair procedure is still a resort
to something, not to nothing—it is not a retreat to the law of the jungle,
or a complete throwing up of our hands. It is an appeal to a moral con-
ception of intrinsic procedural fairness. So it is only possible if certain
things remain widely agreeable, despite disagreement about any way
of meeting procedure-independent standards.

Intrinsic procedural fairness becomes a value, then, in a context where
despite the absence of any agreed way to promote independently good
decisions, there is agreement, on either moral or merely pragmatic
grounds, about affirming the equal importance of each individual.

One common view of a fair collective decision procedure is that it
should fairly promote individuals’ interests. Note the two distinct ele-
ments in that view: (1) promotion of parties’ ends, and (2) procedurally
equal treatment of the parties. This second element I will refer to as a
procedure’s anonymity, its operating on the parties as if they were en-
tirely interchangeable. The first element, that the individual parties’
ends or preferences or interests are collectively to be promoted, is one
version of what I will call aggregativity. I define these two ideas more
carefully below. I want to argue that the idea of a full retreat from sub-
stantive matters would press all the way toward anonymity, leaving
behind even aggregativity. The upshot is that fair proceduralism is an
exceedingly weak foundation for the legitimacy or authority of demo-
cratic outcomes. Nonprocedural values must be brought in, and indeed
they usually are. Doing so, however, goes beyond fairness and into the
realm of procedure-independent standards.

Excluding Aggregativity

Let us define aggregativity very broadly as follows:

A collective decision procedure is aggregative if and only if for any set of
ends, aims, or choices of the individual parties to the procedure, and any
given outcome of the procedure, there is some change in the individual
ends, aims, or choices that would have resulted in a different outcome.
(More briefly, the procedure is sensitive to changes in aims or is aim-

sensitive.)
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For example, in any given application of majority rule, if some people
had voted differently, the outcome would have been different. So it
counts as aggregative. By contrast, a random choice of outcome, being
completely insensitive to people’s ends, is not aggregative. I want to
argue that aggregativity should not be included in the idea of proce-
dural fairness, though it does not necessarily violate fairness either.

The most familiar kind of aggregativity would more specifically re-
quire some sort of positive responsiveness to individual ends, in order
to favor collective choices that are favored by individuals. One common
view, as I have said, is that a fair procedure fairly promotes people’s in-
terests. But other requirements such as merely nonnegative responsive-
ness, or even (oddly) that the response be negative, count as aggregative
on my very general construal. I define it very broadly to emphasize the
strong claim I want to make: no aggregative standard, even construing
that idea this broadly, is a part of intrinsic procedural fairness, because
none is an intrinsically procedural matter.

This flies in the face of many interpretations of social choice theory,
where aggregativity of various kinds is standardly described as a pro-
cedural matter, often even as a matter of procedural fairness.12 In this
section I want to argue that doing so is a mistake. Social choice theory
would be, I think, the best case for showing how aggregativity can be
seen as a procedural matter, and so an important challenge to my con-
trary view. Its failure in this sense is instructive.

Social choice theory studies the formal properties of mathematical
functions or rules aggregating multiple individual preference rankings
into a single collective preference ranking. Social choice theory is often
said to study social choice procedures, among them voting procedures.
However, it is well known that individuals’ votes might not reflect their
preferences over the social alternatives, even if they are instrumentally
rational. Voters only reliably express their preferences as between ways
of voting, since that is the choice they are given. But there is a very im-
perfect connection between preferred ways of voting and preferred so-
cial outcomes; the best way to promote one’s preferred outcome is often
to vote for something else (say, because you have a better chance of
helping it to win).

It is not individual votes or choices, then, that social choice theory is
primarily interested in, but individuals’ underlying preferences over
the social alternatives. Social choice theory evaluates rules of aggregation

from individual orderings to collective orderings, not actual procedures,
which might or might not conform to those rules. (From here on I will
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call social choice functions rules rather than procedures, letting the latter
always be actual temporal procedures.) But it is the actual temporal
procedures and not the abstract rules to which the retrospective sense
of fairness looks. The point is important: the standards studied by so-
cial choice theory are, insofar as they are aggregative, really substantive
standards applied to outcomes of possible temporal procedures. They
are substantive standards in that they are logically independent of any
actual temporal procedure that might have produced them. Social
choice theory is not really about pure or retrospective procedural values
at all.

What about mathematical rules operating on actual temporal inputs
like votes? Mere conformity of an outcome to a rule aggregating votes
still does not capture the idea of retrospective fairness. That idea re-
quires a causal relation between the votes (or other inputs) and the out-
come. To see this, suppose that the ruling dictatorial powers have de-
cided that cyclists shall be banned from all automobile roads. As it
happens, a vote (or call it a poll; it does not matter) has also been taken
on this matter out of idle curiosity, and the rule banning bikes received
a majority. In this case, the law conforms to the abstract rule requiring
that laws must be logically or mathematically related to actual votes in
a certain way: a majority of votes support the law. This is an abstract
rule linking certain temporal individual inputs to certain social deci-
sions by a mathematical relation. Should we regard this as a temporal
procedure, the outcomes of which could be fair retrospectively? No: the
decision to ban the bikers was not the outcome of any procedure that
aggregated individual votes.13

I believe this temporal kind of proceduralism is part of our ordinary
idea of retrospective (or “pure procedural”) justice or fairness. The out-
come of a fair coin flip, for example, is retrospectively fair only if the
outcome is produced by the coin flip in the right way. Suppose my
uncle will take my watch whether or not I win the flip on which I have
staked it. I lose the bet, though my uncle never actually bothers to dis-
cover this, and he takes the watch as he had planned in any case. His
having the watch conforms to an abstract rule relating the result of the
coin flip with the post-flip facts about possession of the watch. But it is
not retrospectively fair, not the outcome of the fair procedure. The rea-
son is that my uncle’s having the watch is not an outcome, an effect, of
the application of the rule about how bets can legitimate outcomes.

This shows that in order to explain the idea of retrospective fairness it
is crucial to distinguish temporal procedures from abstract aggregative
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rules. Doing so shows that social choice rules are not procedures in the
sense that matters for retrospective fairness. The aggregativity or re-
sponsiveness that is usually assumed to characterize those rules is part
of a procedure-independent standard. To suppose it is available is to
suppose that its superiority over the other contenders is knowable and
not too controversial. My point is not to deny this, but only to point out
that this is no retreat to procedural fairness after all. Aggregativity goes
beyond intrinsic procedural values, and so beyond intrinsic procedural
fairness.

Do as We Say, Not as We Want

A familiar puzzle asks whether there would be anything wrong (or,
alternatively, anything undemocratic) about using electrodes or some
less invasive technology to ascertain individual attitudes without their
voting, and then proceeding the way democracy typically handles real
votes. If a majority prefer Jones, then Jones wins, and so on. If the at-
traction of democracy is simply its ability to force policy to track peo-
ple’s attitudes, then highly accurate polls might be as good as votes.

One question is whether the concept of democracy is fully satisfied by
tracking. For what it is worth, it seems clear that rule by the people is
something different from rule in accordance with the people’s views.14

Even if some mechanism forces or guarantees that people’s views are
tracked, putting their views “in control” in a certain way, that is not the
same as people being in control.15 This is not yet to decide whether this is
a morally important distinction, but if it is arguably present in the idea
of democracy, we will be interested to ask whether it is a morally crucial
ingredient.

In some nonpolitical contexts it is clear that merely tracking some-
one’s preferences is not good enough. Suppose you ask me to dinner,
not because the idea of dinner with me appeals to you but because you
know I would like you to ask me. But suppose I have explicitly asked
you never to invite me to dinner for that reason. Have you treated me
appropriately? I do want you to ask me to dinner, and you have done
so. It might even be that I secretly want you to ask even if it is just be-
cause I want to be asked, despite what I have said to you. (Maybe this is
because I would prefer that we pretend that it was not your reason for
asking.) So you have done what I want, because I want it. Still, you have
not done as I asked, and this seems potentially morally important. This
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might be a context where you are morally bound to do as I say, not as I
want. It is easy to think of contexts that are like that. Sometimes “no”
means “no.” That is, sometimes my having said “no” is decisive,
morally preempting any speculation about whether “no” reflects what I
really want. Tracking a person’s preferences, then, is not always all that
is required in order to treat them appropriately.

What, then, about democracy? Is it enough for people’s preferences or
other attitudes to be in control, or is it important that, in addition, the
people themselves be in control (so to speak)? I believe tracking is not
enough. To see why, it helps to reflect on how I might be offended by
your want-tracking dinner invitation. One thing to object to is that you
have taken it upon yourself to guess what I want rather than taking my
word for it. Of course, you may have gotten it right, and maybe you even
tend to get it right reliably, but I can still sensibly be offended by your
presumptuousness.

In the political context, suppose you have taken it upon yourself to
guess the people’s attitudes rather than doing what they say. You might
be very good at this, just as some people (candidate epistocrats) might
be very good at knowing what the just political decision would be, with-
out any detour into what the people say or want. But even if you are
good at one of these things, that does not mean that your skill will be
agreed by all qualified points of view. You might be correct, but what
makes you boss? In other words, the requirement that justifications
be acceptable to all qualified points of view rules out claims about who
knows better than whom what is just, and, for the same reasons, about
who knows better than whom what the people’s views are. Assuming
here that doing what the people think should be done is the best gener-
ally acceptable epistemic route to doing what really should be done (a
claim I argue for throughout the book), I contend that doing what the
people say to do is the best generally acceptable epistemic route to doing
what they really think should be done. There might be epistemically bet-
ter routes, such as some special ability certain people have to know such
things, but they (I claim) are controversial among qualified points of
view. It would follow that doing as the people say (rather than necessar-
ily doing as they actually think should be done) is the best generally ac-
ceptable route to doing what really should be done. This, at any rate,
would explain why we might require more than that the people’s views
be tracked by policy, requiring instead that their decisions be honored.

Doing as the people say, rather than as they might want, might seem
to commit us to an idea of a corporate or collective agent which says
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something. We could use the idea of a collective intention or action if
necessary, but since there are active philosophical problems about
that idea, it would be best to steer clear if possible. I think it is possi-
ble. An individual vote is an intentional contribution to the procedure
every bit as much as an individual shot fired by a member of a firing
squad, even if the agent knows that the effects of her action might be
overdetermined or preempted. The agent intends to effect the execu-
tion or the election in the event that circumstances unfold so as to
make things hang on her own action. Heeding votes is different,
then, from tracking the voters’ views or preferences. It is doing as
they say, not merely as they want, even though no use is made of the
idea of a corporate entity with a will of its own. It is doing as the
people—a majority of them, individually—say to do, which is, as I
have argued, different from merely ascertaining and tracking their
views.

Defining Anonymity

There is an idea of equal treatment that might be generally acceptable
even when all routes to substantive correctness (including aggregativ-
ity) are unavailable, namely, the idea of treating each person, in the op-
eration of the decision process, just as anyone else is treated. I propose
to interpret this as anonymity. This is importantly different from ideas
of anonymity often used in social choice theory and related contexts,
but the usual ideas of procedural anonymity will not suit our purposes.
For example, social choice theory often employs a certain anonymity
condition on aggregation rules. Call it,

Preference anonymity: A rule is anonymous if and only if no difference
is made in the collective ordering if the identity of the owner of the
preference ranking is changed.

It is not absolutely clear that a person’s identity can survive a dra-
matic change in their preference ranking, so it is not clear how to
interpret the counterfactual that preference anonymity involves. But
even if that idea were unproblematic, that kind of anonymity is com-
patible with allocating goods to individuals according to their pref-
erences. It is not, in that way, fully anonymous (even leaving aside
whether or not full anonymity is normatively a good thing). Its diver-
gence from full anonymity can only be explained by a kind of aggrega-
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tivity, which is a procedure-independent value—a positive valuation
of preference-satisfaction—and so ought not to be built into the idea of
intrinsic procedural fairness.

Letting people’s preferences affect the outcome while treating each
person’s preferences like any other’s conjoins a kind of anonymity with
a kind of non-anonymity. The non-anonymity aspect consists in the fact
that the procedure is influenced differently by the features of different
people. For at least some people, if you prefer A to B, the procedure re-
sponds in a different way than if you preferred B to A. It notices and
responds to this feature of the person, so to speak. It is not indifferent as
between people insofar as the people have different preferences from
each other. Still, beyond this, it is anonymous to a great extent. It does
not respond to facts about who holds a particular preference. It is prefer-
ence sensitive, but preference-holder insensitive. This is a mixture of
anonymity and non-anonymity. The departure from full anonymity
amounts to a procedure-independent standard, or part of one, holding
that outcomes should vary according to what individual preferences are.
My point is not to challenge this standard, aggregativity, on its merits,
much less to challenge the use of procedure-independent standards. It
is simply to say that this is a procedure-independent standard, and
so procedures that incorporate preference-anonymity have not really es-
chewed procedure-independent standards. They are not in a position,
then, to say that they have some advantage of that kind. They might
wish to say, instead, that the standard they invoke is a better standard
than certain other standards, and I do not prejudge the outcome of that
debate. It would simply clarify matters to engage on those terms.

I have just argued that certain procedures that claim to avoid inde-
pendent standards in favor of mere procedural fairness are actually
using the procedure-independent standard of aggregativity. If my way
of understanding procedure-independence showed that all possible
procedures invoked procedure-independent standards, its usefulness
might be doubted (though it would not yet be a devastating objection).
To avoid that worry, it is helpful to see that a fuller conception of
anonymity is possible.

Accordingly, I propose, contrary to some other uses of the idea of
anonymity, that a procedure’s full anonymity consists in the outcome
being oblivious to any features of individuals. Outcomes would not
have been different if any personal features had been different. This,
then, is the logical limit of procedural fairness. A random choice from
alternative decisions is a procedure that is blind to all features of the
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individuals in question in this way, as is a procedure linking the out-
come to the weather, or any other facts or processes external to the fea-
tures of the relevant people. Following the preference of one randomly
selected person is not a way of being blind to all personal features, of
course. Majority rule is obviously sensitive to people’s choices and so is
not blind to personal features.

Full anonymity: A procedure is fully anonymous if and only if it is blind
to personal features: its results would not be different if any features of
the relevant people were changed.

This sort of blindness to personal features might, at first, seem not to be
about fairness at all, which might be thought to be essentially about tak-
ing an appropriate account of each person’s interests or choices. If that
were right, however, then we should never think of a coin flip, which
gives no regard to preferences at all, as a fair way to resolve a dispute,
and yet we often do. The account here rejects the association of the core
of procedural fairness with a due regard for individual interests or
choices of individuals. As we will see, those might be fair things to at-
tend to in some circumstances, but they are not of the essence of proce-
dural fairness.

On this conception of procedural fairness, a procedure that notices
people’s choices or preferences does not differ, with respect to fairness,
from a procedure that notices people’s race or gender. Neither is fully
or purely fair. Any moral distinction will be made based on evaluation
of the non-fairness standard that a given procedure uses. If a procedure
attends to race in a morally objectionable way, then it will be unfair—
wrongly lacking fairness. This still does not make it any less fair than
majority rule, which departs from full anonymity in a formally similar
way by attending to people’s preferences or choices. If it is not wrong to
attend to choices in the way majority rule does, then doing so is not un-
fair because the departure from fairness is not wrong, but that does not
make it more fair. It just means that its departures from fairness are not
wrong. It all depends on the moral merits of one kind of feature-
sensitivity or another. Sometimes a procedure that attends to race, eth-
nicity, or gender (and so departs from full procedural fairness) might
be morally entirely appropriate. Perhaps the votes of native Americans
should be counted more heavily in certain decisions about the gover-
nance of reservations. Similarly, in some contexts a procedure that at-
tends to preferences might be morally wrong. For example, a military
conscription procedure in which the order of selection is determined by
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a popular majority vote would normally be deeply unjust. Sensitivity to
personal features is a departure from procedural fairness, but that does
not tell us whether it is morally appropriate or not.

We should not say that procedures, including majority rule, are not
fair simply because they are not fully anonymous. Rather, procedures
can mix fairness and other principles, remaining fair, among other
things. But the fairness of a procedure is, on my view, to be understood
by reference to anonymity, the blindness to personal features. One way
for a procedure to retain elements of fairness even without being fully
anonymous is to retain a certain kind of blindness to feature changes. It
is part of the fairness of majority rule that it treats one person’s vote like
another’s. While it is sensitive to changes in votes, and so not fully
anonymous, if votes are held constant and any other personal features
are changed, the result will remain the same. The fairness of this is
clearest if we put it in terms of possible exchanges of other features be-
tween two people. Holding our votes constant, if (so far as possible) I
had certain features of you and you took mine, the procedure would
still give the same outcome. For example, in simple majority rule your
vote does not count more in virtue of your race. This is not necessarily a
morally valuable thing; that depends, as we have seen, on the context.
In a context where race should matter, we can still ask if, holding our
votes and our races constant, the procedure is indifferent to changes in
our other features. That would be a measure of a remaining kind of fair-
ness, which might be a morally valuable thing.

We should pause to take stock. Why, you might ask, isn’t this just a
battle over the word “fairness”? If fairness is not even such an impor-
tant thing (as I argue), who cares whether true fairness means full
anonymity? I think the answer is that appeals to fairness strike us as so
attractive precisely because they purport to be fully neutral, not carrying
any conception of good ends other than the procedure itself. But only full
anonymity, which often has little moral value, actually lives up to that.
Anything less than full anonymity imports nonprocedural and poten-
tially controversial values. I am all for that. My approach, epistemic pro-
ceduralism, is distinctive partly for insisting on something more than
procedural fairness: an appeal to democracy’s epistemic value. The point
here is that it is just false advertising to say of any procedure that is not
fully anonymous that it involves nothing but procedural fairness. If a
standard is not fully anonymous, then it cannot lord its supposed sub-
stantive chastity over an epistemic theory such as mine. I admit that
there might be degrees of promiscuity (epistemic proceduralism is pretty
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moderate, as we will see), but our first question is what, in these matters,
counts as virginity. It turns out not to be an inspiring aspiration. We can
see this more clearly by finally applying the analysis to theories of
democracy.

Beyond Fairness

It is a common thought about democratic procedures, as I have said,
that their moral value consists in their being procedurally fair, and not
in anything about the quality of their outcomes. The view is often moti-
vated by the suggestion that procedure-independent standards of good
political outcomes are all too controversial to be available in the justifi-
cation of democracy, but that the procedural value of fairness is suffi-
ciently agreeable. As I will now try to show, a problem for that view is
that procedural fairness does not seem sufficient to explain the institu-
tions that democrats would insist upon, not even voting.

Granting that majority rule is, in a certain way, a fair procedure (by
virtue of being blind to features other than votes), however, does not
grant what fair proceduralism mainly claims—that the justification of
majority rule rests on its procedural fairness and not on any procedure-
independent standards for outcomes. A close look at procedural fair-
ness has led us to conclude that the value of majority rule cannot be ex-
plained without bringing in procedure-independent standards for
outcomes. Majority rule is a fair procedure in an important respect: it
pays no attention to who casts which vote. But that is also true of a pro-
cedure that holds a vote and chooses one person’s vote randomly. A
random procedure of that kind has all the procedural fairness of major-
ity rule and more, since it is blind to all features, not just some. If proce-
dural fairness were the justification for majority rule, why not go all the
way (or, to reverse the simile, why not stay “fully” virginal)? Why not
flip a coin from among possible decisions? This would be not only
blind to features of people other than their votes, but also blind to all
features of people. It is an absurd proposal in most political contexts, of
course. A theory of the value of majority rule is only plausible if it is not

substantively innocent, and so not really based entirely on fairness.
There is no interesting divide, then, between fully proceduralist theories
of democracy, on the one hand, and impure theories that depart from
merely procedural values, on the other. The interesting debates will turn,
then, on which nonprocedural values are available or appropriate and
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which are not. Fair proceduralism, which would be satisfied by flipping
a coin, is not a plausible account of the superiority of democratic prin-
ciples and institutions over coin flips. With an analysis of procedural
fairness in hand we have been able to see that it is too thin a thing to
support democratic legitimacy and authority. It is true, I have defined
procedural fairness in a certain way, and only then did it turn out to be
paper-thin. But I mean to offer this as the most adequate analysis of the
idea of procedural fairness, at least for purposes of understanding the
attempt to ground democracy in an idea of procedural fairness that
avoids importing procedure-independent standards.

Suppose fair proceduralism accommodates the points of this chapter,
and reasserts itself in new terms. Suppose fair proceduralism granted
that only a partial kind of fairness is appropriate—sensitivity to people’s
votes, but not to their other features. The sensitivity to voter preferences
is granted to import a procedure-independent value, the principle that
outcomes should reflect what is preferred by more people. The selling
point is no longer said to be that fair proceduralism steers clear of all
procedure-independent standards. The point of insisting on the impor-
tance of procedural fairness is now to emphasize that this attention to
voter preferences is a very minimal and uncontroversial substantive
standard for outcomes. Approaches to democracy that rely on more ro-
bust standards for just outcomes such as principles of justice, or experts
or procedures to guide us to good outcomes, are criticized by fair proce-
duralism not for importing procedure-independent standards, but for
importing standards that are too controversial. This, I believe, is the
right way to frame the debate. The emphasis shifts to the question of
what is too controversial and on what grounds. This is a question I con-
sider at length in other chapters. My conclusion is that there is no basis
for thinking that the concern about controversy immediately forces us to
adopt the most minimal standards and principles possible. Indeed, if
we did that, we would not even allow ourselves the sensitivity to voter
preferences that fair proceduralism, on this adjusted presentation of it,
accepts. Procedural fairness is a retreat from substance. Substance has
primacy, if only it is available. That primacy of substance pulls against
the pressure to retreat in the face of disagreement, and we ought to in-
corporate as much substance as is available. The challenge of political
disagreement needs to be taken seriously, but there is no simple route
from that observation to the rejection of all procedure-independent stan-
dards. Procedural fairness is about the retreat from substance, and the
question is when to retreat and when to hold our ground.
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Later, in chapter 5, I criticize two related approaches to democratic
theory, related in their efforts to restrict themselves to procedural val-
ues. Deep deliberative democracy is one, and fair deliberative procedu-
ralism is the other. These are important to consider, since they try to
give a central place to public political deliberation in the justification of
democracy but, again, without bringing in any tendency to make sub-
stantively good or just decisions. We will see that the use of indepen-
dent standards can hardly be avoided, pointing to the need for an epis-
temic dimension to democratic authority and legitimacy.16

Finally, we can briefly note how epistemic proceduralism claims to
stem the retreat to procedural fairness: it claims that certain democratic
arrangements are agreeable (among qualified views) as being effective
at discerning and implementing substantively good decisions. If so, this
ends the retreat that would eventually lead to nothing but procedural
fairness. If it were not so, if there were no epistemic account of democ-
racy agreeable to all qualified views, then mere procedural fairness,
with all its thinness, might emerge as the best principle for organizing
politics. It would not clearly point in a democratic direction, however,
since, as we have seen, random choice of policies is as fair as majority
voting.

I will be arguing that such a retreat from all substantive ambition is
unnecessary. Epistemic proceduralism retreats from some, if not all,
substance about what would be a just outcome, and also from all claims
for the superior wisdom of any person or group. These are all subject to
qualified disagreement. The retreat ends with the assertion that the
epistemic value of properly arranged democratic institutions will tend
to produce substantive just outcomes (whatever those might be). By re-
treating to this ground, epistemic proceduralism has incorporated a di-
mension of fairness. Since no one’s expertise is available, the procedure
should be blind to a voter’s identity (no invidious comparisons). By
holding ground with respect to the epistemic value of democratic pro-
cedures, the account rejects fair proceduralism’s full retreat. The differ-
ence this makes is great both in theory and in practice. By holding on
to the epistemic dimension that is rejected by fair proceduralism, epis-
temic proceduralism can explain why it makes sense to have informed
public discussion among equally enfranchised voters, whereas fair pro-
ceduralism ought to be satisfied with the unimpeachably fair procedure
of choosing an outcome by flipping a coin.
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The Flight from Substance

Fair proceduralism, as we saw in chapter 4, claims not to use any
procedure-independent standards of good political decisions, but is
committed to such standards after all. It claims to stay with the values of
procedure, but is embroiled in substance in the end. We saw that social
choice theory, which has deeply influenced much normative democratic
theory, is also often misleadingly portrayed as innocent of substance, re-
lying wholly on procedural values. It turns out that social choice theory
evaluates actual temporal voting procedures by the procedure-indepen-
dent standards embodied in the conditions it imposes on the abstract re-
lation between individual preferences and the social decision. Fair pro-
ceduralism and normative social choice theory must be among the best
candidates for the status of purely procedural approaches to democ-
racy, and yet they are not purely procedural after all.

Deliberative democracy names a broad approach to democratic theory
that opposes itself to mere aggregation of preferences, emphasizing in-
stead the social and political processes of forming preferences and ar-
riving at choices. An emphasis on public deliberation about what is
right and just might suggest that procedure-independent standards are
more frankly embraced than they are in fair proceduralism or norma-
tive social choice theory. It is striking, then, that in the central strand,
which I will call deep deliberative democracy, they are not. In this chapter
I argue that deep deliberative democratic theory represents itself as
wholly proceduralist, and as eschewing procedure-independent stan-
dards, but that it invokes independent standards after all. Despite
many differences, deep deliberative democratic theory and normative
social choice theory share this fate: they promise not to go beyond pro-
cedural values, and yet they do go beyond them in the end. Keep in
mind, I am all for going beyond procedural values. The important les-
son of these two chapters is that the leading attempts to avoid indepen-
dent standards, and the attendant philosophical challenges such stan-
dards would bring, need to resort to independent standards after all.
This is an important piece of my case for epistemic proceduralism,
which openly brings procedure-independent standards into the theory.
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As it stands, the terminology we have been using of procedure and
substance is too vague for our purposes. Roughly, of course, a substan-
tive value in this context is one that is procedure-independent. One pos-
sible strong claim is that normative political theory should not appeal
to any procedure-independent values at all—that the only available
value is the value of democracy itself. The weaker, more limited claim
on which I will focus is only that normative political theory should not
appeal to any procedure-independent values in the evaluation of political

outcomes—for this specific purpose only the value of democracy is
available. This weaker view attempts to do without any standards of
good political decisions (such as basic rights, or principles of justice, or
the common good), except standards based on good ways of making
decisions. It emphasizes procedural values in this way. But it might still
appeal to nonprocedural values. For example, it might assert the basic
equality of persons without claiming that this value is itself based on
or derived from the value of any decision procedure. It could be a sub-
stantive value in that sense. It might be appealed to as a basis for re-
garding certain equality-respecting decision procedures as valuable.
Still, this is all compatible with the weaker way of avoiding substantive
standards—the view that political outcomes are only evaluable in terms
of the value of certain political decision procedures. Here, then, is the
particular kind of flight from substance I will explore and criticize:

Intrinsic democratic proceduralism: Only democratic political arrange-
ments are legitimate, and the value of their being democratic does not
depend on any qualities of democratic decisions other than whether
they are democratic in two senses: (a) decisions must be made by
democratic procedures, and (b) they must also not unduly undermine
or threaten the possibility of democratic procedure into the future.

We should pause to note (b), this second way in which a decision can
be, or fail to be, democratic: according to whether it protects the condi-
tions for decisions that are democratic in the first sense (retrospec-
tively). For example, if a society with suitably democratic laws and
practices votes to disenfranchise women, the decision is undemocratic
in this latter sense, undermining the possibility of democratic proce-
dures, even if it were made by a perfectly democratic procedure. Intrin-
sic democratic proceduralism does not insist on using only retrospec-
tive standards for evaluating outcomes; it insists on evaluating outcomes
only for whether they are democratic, and this question has both a ret-
rospective and a prospective aspect. The distinguishing feature is that
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both aspects rely on the intrinsic value of democratic procedures. On
this view democratic procedures are to be respected and promoted be-
cause of their intrinsic value.

The opposing view can be simply read off. Against the claim that ap-
peals to substantive outcome standards (to use a compact phrase) are
impermissible in normative democratic theory, the denial would say
that such appeals are permissible. What makes this position interesting
is the possibility that, in a stronger claim, normative democratic theory
will be inadequate unless it avails itself of some standards for the eval-
uation of political outcomes beyond those that can be derived from the
value of democratic procedure itself. I will not argue for this opposing
view directly yet. Rather, building on chapter 4’s critique of fair proce-
duralism, I look closely at two additional influential versions of intrin-
sic democratic proceduralism, versions that I believe underlie quite a bit
of contemporary normative democratic theory, in order to raise what I
think are serious difficulties.

Deep Deliberative Democracy

In general terms, deliberative democracy names the idea that political
authority depends on a healthy application of practical intelligence in
reasonably egalitarian public deliberation. It emphasizes the social pro-
cesses that form individual attitudes, where social choice theory em-
phasizes rules for aggregating attitudes (i.e., preferences) that are, for
purposes of analysis, taken as given. Deliberative democratic theory
also distinctively understands practical rationality as including more
than an individual’s pursuit of her own aims. Certain claims by other
agents are assumed to be unreasonable to ignore. There are these philo-
sophical differences between the two schools as well as political differ-
ences. But central strands of both schools present themselves as intrin-
sically proceduralist theories, and I turn now to the critique of this
claim in the case of deep deliberative democracy.

The popular turn to deliberative democracy was partly a reaction to
the influence of the social choice model in normative political contexts.1

Social choice theory takes preferences as given and does not ask whether
they are wise, or ethically good, or wellconsidered. It can abstain from
these matters and simply address the matter of aggregation of what-
ever set of preferences one wishes to aggregate: predeliberation, post-
deliberation, it does not matter.
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Critics of social choice theory’s model of politics have often targeted
the quality of individual preferences themselves and called for more at-
tention to how these preferences are formed.2 The idea of aggregating
individual preferences into a social choice seems misguided, many
have thought, when the preferences themselves are the product of mis-
information, manipulation, confusion, and ill will. More recently, oth-
ers have responded to this point simply by arguing that the individual
attitudes that should be consulted are those formed under more favor-
able conditions, such as edifying public political deliberation.

Habermas

For Jürgen Habermas, there are no standards that loom over the politi-
cal process, policing its decisions, not even any standard of reason
itself: “We need not confront reason as an alien authority residing
somewhere beyond political communication.”3 The only normative
standards that apply to political decisions are noninstrumental evalua-
tions of the procedures that produced them—in particular, standards of
“procedural rationality”4 based on the power of reason in public politi-
cal discourse. Any imposition (in theory or practice) of substantive—
that is, procedure-independent—political standards would preempt the
ultimately dialogical basis upon which Habermas thinks political nor-
mativity must rest.5 Habermas claims to eschew procedure-indepen-
dent standards as much as normative social choice theory does. The re-
sult is an approach to political theory in which social institutions are
evaluated holistically: do they together constitute a rational process for
forming public intentions for guidance of law and government?

On the other hand, Habermas believes, the proper political process
cannot be understood independently of the guarantee of certain individ-
ual liberties, so it must operate so as to maintain these liberties. This al-
lows a certain standard for directly evaluating outcomes after all: de-
struction of the relevant liberties would be illegitimate even if it had been
decided by the proper procedure. Still, this standard is rooted in the non-
instrumental value of a procedure of rational political communication—
in a procedure’s intrinsic value, not derived from the values it produces
or aims at. Habermas’s account of proper procedures of rational politi-
cal communication relies, of course, on what he famously calls the
“ideal speech situation,” a hypothetical scenario in which participants
are fully informed and unlimited by time, and where the course of
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deliberation is guided only by the force of reason, not by any other kind
of power or influence.6 Politics is not meant to resemble such an imagi-
nary situation, but, evidently, it ought to have a tendency to produce the
same decisions. On this view, then, outcomes are evaluated partly by
standards that are independent of the actual instance or token proce-
dure that produced them. This element of Habermas’s view remains
proceduralist only in a thinner sense: the prospective standard of pro-
tecting basic liberties is meant to be dictated entirely by a conception of
political procedures that are to be promoted or maintained. Basic rights
or liberties receive their status as constraints on political decisions only
in this way, and so are still driven by procedural democratic values in
this sense.

A theory could have this sort of constraint on political outcomes but
otherwise confine itself to retrospective evaluation of outcomes: did
they arise from proper collective decision procedures? But Habermas’s
theory does not actually have this structure. It is not proceduralist even
in that way. The reason is that, according to Habermas, outcomes are
legitimate when they could have been produced by ideal deliberative
procedures.7 The procedures that set the standard are hypothetical,
imaginary. Whether a decision is legitimate or not is always logically
independent of the actual procedure that produced it. It is a substantive,
procedure-independent standard in this important sense.

The point here is similar to the one I pressed against normative social
choice theory’s claim to eschew substantive values in favor of intrinsic
procedural values only. Recall that once we distinguished between a
standard that calls for conformity to an abstract aggregative rule (pref-
erence rule) and a standard that calls for decisions to be causally pro-
duced by certain actual temporal procedures (voting processes), we
saw that it is the former that normative social choice invokes. But then
it becomes clear that conformity of outcomes to preference rules is just
one among the contending standards by which outcomes might be di-
rectly evaluated. Whatever its comparative merits, it is a substantive
standard of outcomes, logically independent of their procedural ori-
gins.

Deep deliberative democracy judges actual political processes by in-
dependent standards, too. The reason is that the use of a hypothetical
deliberative procedure as the standard for evaluating actual democratic
decisions is one way of holding outcomes to a standard that is logi-
cally independent of their actual procedural source. Granted, proce-
dure figures in the ideal standard in a certain way. But it should have
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been antecedently clear that some standards of just outcomes are con-
tractualist, involving procedural ideas in that way. Rawls’s two princi-
ples of justice, for example, are defended on certain grounds involving
a hypothetical collective choice procedure: the original position. Never-
theless, they are standards by which outcomes can be evaluated quite
apart from the outcomes’ actual procedural source. As Rawls says: “Jus-
tice is not specified procedurally.”8 The tendency of democratic proce-
dures to produce outcomes that meet these standards—the principles of
justice—is an instrumental value of those procedures, not an intrinsic
value, because the standard is logically independent of the actual pro-
cedural source.

Deep deliberative democracy, in effect, puts forward one or another
contractualist standard for good political choices. Democratic values—
values resting in actual democratic procedures—are not, in the end, fun-
damental and self-sufficient. Just as with normative social choice theory,
a substantive outcome standard is often construed as an intrinsically
procedural standard, and (nondemocratic) substance such as justice or
common good is thought to be avoided in a salutary way. Whatever the
merits of social choice theory’s aggregative substantive outcome stan-
dards, or deep deliberative democracy’s different contractualist substan-
tive outcome standards, they are substantive outcome standards and go
beyond intrinsically procedural features of real democratic institutions.

Cohen

Joshua Cohen insists that democratic authority is free and self-
determining. It is not under any other authority, not even the “author-
ity” of prior normative standards for better or worse choices. His debt to
Habermas is explicit, and both seek to make democratic values the basis
of normative political reasoning, not as one set of values among others,
but as unrivaled—not in competition with or merely in the service of
other, nondemocratic values such as welfare, or the basic human rights
familiar in the liberal tradition, or justice. Cohen constructs an ideal de-
liberative procedure meant to “highlight the properties that democratic
institutions should embody, so far as possible.” The ideal is “meant to
provide a model for institutions to mirror,” rather than merely a hypo-
thetical construction in the manner of Rawls’s original position.9

Ideal deliberation is free [partly] in that . . . the participants regard
themselves as bound only by the results of their deliberation and by the
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preconditions for that deliberation. Their consideration of proposals is
not constrained by the authority of prior norms or requirements.10

But there’s a wrinkle. Cohen, like Habermas, complicates what looks
at first like a clear reliance on the entirely procedural values of ideal
democratic deliberation. For Cohen the fundamental tenet of a deliber-
ative account of democratic legitimacy is the principle that coercive po-
litical arrangements and decisions are morally illegitimate unless they
can be justified in terms that can be accepted by citizens with the wide
range of reasonable moral, religious, and philosophical views likely to
emerge in any free society. Violations of this principle would leave
some reasonable citizens without a justification in terms they could ac-
cept. Cohen argues that this is a violation of specifically democratic val-
ues. He writes, “There are many ways to exclude individuals and
groups from the people, but this surely is one.”11

Cohen’s central claim for our purposes is that this criterion of legit-
imacy is not some moral right imposed as a constraint on what
democracies are morally allowed to do, but rather is itself part and
parcel of the democratic ideal. According to Cohen, to impose restric-
tions on religious liberty under those conditions would be “a failure
of democracy”;12 not an instrumental failure (where proper democ-
racy gets improper results), but a constitutive failure—a case of
undemocratic politics. Partly to mark this claim, he calls the principle
of legitimacy the “principle of deliberative inclusion,” putting a more
democratic cast over the very same principle Rawls had introduced
under the name “the liberal principle of legitimacy.”13 This latter
name, Cohen might seem to say, could misleadingly suggest that lib-
eralism might be pitted against, or at least externally constrain,
democracy. According to Cohen, democracy is constrained in no
such way.

To defend a view of this kind it is necessary to explain what the value
of democratic procedures consists in. It seems to hold that the proce-
dures themselves are part of a society’s justice or common good, consti-
tutively rather than instrumentally. But then we need an account of
why they should be thought to have such intrinsic value or importance.
The intended account is still, overall, procedural rather than substantive
in the following sense: once all the democratically motivated con-
straints are fully respected, the value of democratic procedures is held
to be intrinsic in some way and not based on any tendency to promote
other values such as justice or common good.
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I doubt, in any case, that we should accept Cohen’s construal of the
Rawlsian criterion of legitimacy (could the arrangement be justified in
terms acceptable to all reasonable citizens?) as a properly democratic
consideration. It is too hypothetical, and so too independent of a deci-
sion’s actual procedural source. The idea of democracy is being
stretched too thin to be recognizable. If acceptability to all reasonable
citizens is the core democratic requirement, then too many arguments
count as democracy-based. A principle of democracy must surely assert
something like inalienable popular sovereignty, the right of citizens ac-
tually to authorize their government, not merely to have a government
that is justifiable from their point of view. Hobbes accepted a principle
of individualized justifiability, which was surely not a democratic prin-
ciple.14 The Cohen/Rawls principle of individualized justifiability is
different from Hobbes’s, and it is probably more supportive of a princi-
ple of democracy, but it is not inherently a more democratic principle. It
is, rather, a certain liberal ideal of justification, one upon which the jus-
tification of a principle of democracy can be held to depend. I do not
think this is any deficiency. The point is only that it would be mislead-
ing to deny it.15

As I defined intrinsic democratic proceduralism, then, Cohen does
not accept it. He does not understand democracy as essentially proce-
dural. Cohen stays within the value of democracy only by expanding
the boundaries of that concept, not by constraining the menu of values
to which he wishes to appeal. This is not an indifferent terminological
matter, though. Under his broader conception of the idea of democracy,
actual citizens now turn out to be under the authority of standards for
better or worse decisions (i.e., are they justifiable in terms acceptable to
all reasonable people?), and not “free” in the more radical sense that
Cohen, as quoted, seems to suggest. My verdict is the same for Cohen’s
view as it was for Habermas’s: Cohen’s view depends for its plausibil-
ity on appealing to standards for evaluating political decisions on
grounds going beyond whether they stem from or promote actual
democratic procedures.

Summing up this section: normative social choice theory and deep
deliberative democracy treat democracy as a kind of correspondence
between outcomes and certain (reasonable or brute, actual or hypothet-
ical) individual interests of the citizens. They have very different con-
ceptions of this correspondence, but both argue for their own as an in-
terpretation of the idea of democratic procedure. This as-if conformity
to a certain pattern of interest satisfaction (or reasonable rejectability,
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etc.) is a version of collective rule. I assume that democracy must, in some
way, involve rule by the people, and that this is not the same as rule by
others in accordance with proper utilitarian or contractualist principles
of just outcomes. I do not oppose the appeal to these procedure-indepen-
dent outcome standards. My point is to see them for what they are: val-
ues that go beyond the value of democracy, and values upon which the
value of democracy itself probably depends. Normative democratic the-
ory, then, cannot be radically democratic if this means that political deci-
sions are to be evaluated entirely according to whether or not they are
democratic.

An Unstable Hybrid: Fair Deliberative Proceduralism

We have seen that fair proceduralism fails to put democracy on purely
procedural grounds. If it were only procedural fairness that mattered,
we might as well flip a coin, but that is not a procedure that any demo-
cratic theory accepts. This might seem like a cramped conception of
fairness, one that defines it into a strange and indefensible form. Why, it
might be asked, can’t we speak of a broader kind of fairness in a way
that makes some sense of why we do not just flip a coin to choose the
outcome, or to fairly choose a ruler, but prefer intelligent public discus-
sion culminating in a vote?

For Jeremy Waldron, large assemblies air a wide range of citizens’
concerns, and this is important as a form of fairness to citizens whose
disagreements run deep. Individual rulers or small boards of regents
would air a narrower range of views, unfairly privileging the views of
the powerful few. This view of fairness denies that it could be achieved
with a coin flip. For Waldron, the point is not the sheer number of
views represented, but the institutional effort to let more of the people

have their views represented, whatever those views might be. It is a
kind of respect to take people into account “as active intelligences and
consciences.”16 Waldron is clear that he is contrasting the fairness of a
large assembly to any emphasis on the epistemic value of such a pro-
cess. He explicitly puts aside Aristotle’s idea that a large number of peo-
ple can come together to achieve a better understanding than any could
have alone. The fairness embodied in large assemblies is, in Waldron’s
view, an explicitly non-epistemic kind of fairness. It is not his view that
a large assembly is fair because the only fair way to come to a decision in
circumstances of disagreement is to let all views be heard in order to let
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the best one rise to the top. That would be an appeal to the epistemic
value of the process and is no part of Waldron’s argument. The idea
must be, instead, that fairness requires giving everyone’s view a hear-
ing, and that fairness requires this quite independently of any epis-
temic value of treating views in this way.17 I call this sort of theory fair

deliberative proceduralism, a kind of hybrid between fair proceduralism
and deliberative theories. We should look more closely at this kind of
fairness to see what its value is if no epistemic value could be assumed.

Certainly, it would be plausible to say that a procedure is unfair if
participants have unequally accurate views of their own convictions or
interests when the vote is taken, and deliberation before the vote might
be held to reduce this kind of unfairness. One problem with this ap-
proach is that it has not avoided epistemic claims for the process after
all. On this view, a fair majoritarian process is one that aggregates ex-
pression of informed preferences, not simply brute preferences, and the
process transforms brute preferences to informed ones. More precisely,
the process has two phases: deliberation and voting. The deliberation
phase is not recommended on grounds of its fairness but on grounds of
its ability to transform the inputs in a valued way. The voting phase is
one way of giving each person an equal chance of determining the out-
come (though not the only way) and could be called fair on this basis.
Since Waldron’s recommendation of large assemblies on grounds of
fairness appeals crucially to the airing of a wide variety of views, the
deliberative phase is crucial to his conception of the process. If he ex-
plains the value of that phase in terms of people becoming better in-
formed, this is an epistemic function and so not a matter of the kind of
non-epistemic fairness that he hopes is a sufficient explanation for large
assemblies.

Secondly, though, what is normally troubling about unequally accu-
rate interest views or unequally informed preferences is not mainly the
unfairness this might involve. Fairness alone would seem only to re-
quire that no one’s view of their interests be more accurate than an-
other’s; it cannot tell us whether we should rectify the erroneous views,
or instead reduce the accuracy of the more accurate. The unfairness of
the process, distinguished carefully from any more epistemic or instru-
mental value, would be removed either way. If pre-vote deliberation is
recommended as a way of ensuring that voters’ preferences are in-
formed, this is an argument from a certain epistemic value of the pro-
cess and not an argument from its fairness. Granted, it is not an epis-
temic value of the process in another sense, that of promoting social
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decisions that are better in terms of standards that are entirely logically
independent of the process that produced them. So far the aggregation
by majority rule of informed preferences might be held to be a version of
pure procedural justice, employing no further procedure-independent
standards. My point is not that the view that deliberation improves in-
puts to the process has gone over to this stronger kind of epistemic view
of democratic deliberation, only that it has decisively extended beyond
the idea of procedural fairness. Having pointed this out, though, we
might still ask whether a plausible account needs to take that further
step and appeal to the epistemic value of the procedure with respect to
the quality of the outcomes, rather than (or in addition to) only with re-
spect to the quality of the inputs.

Giving a person the chance to enter her views into public delibera-
tion prior to a majoritarian procedure can certainly be, as Waldron says,
a way of expressing a certain kind of respect for the person. And giving
everyone something approaching an equal chance of this kind can ex-
press a kind of equal respect. This in turn may seem to be more accu-
rately described as a form of fairness than as a device of collective wis-
dom. The question is whether this strikes us as any valuable form of
respect even if we purge the scene of all traces of epistemic value. A
thought experiment is useful. To make sure we are not being favorably
moved by epistemically valuable elements, let participants have views
of no better than random quality (whatever that might mean), and let
the process of deliberation produce results just as good or bad, wise or
foolish, as if they had been pulled randomly from a hat (or, alterna-
tively, they are no better on average than they would have been without
any public deliberation, whatever that would mean). Now ask what is
involved in giving each person’s view a “fair hearing.” Specifically,
what kind of respect is present here that would be missing, and missed,
if a policy had been chosen simply at random? Do individuals have in-
terests in there being a deliberative process with fair participation even
apart from any epistemic value in that process, and beyond the insis-
tence on being treated equally that can be accomplished by a random
procedure?

Compare several procedures. A random drawing of the social choice
does not give any scope for exercise of any participant’s effort or skill, but
is fair in the sense of giving each an equal probability of getting what she
wants. Majority rule gives each person an equal chance of being decisive,
but gives each majority voter a higher chance than a minority voter of
getting what she wants. Giving each person the equal chance to influence
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the votes of others in public discussion gives those who know which but-
tons to push a higher chance of getting what they want. Letting each per-
son throw darts at a board containing the alternatives, and choosing the
alternative receiving the most darts, gives good dart throwers a higher
probability of getting what they want than bad dart throwers, ceteris
paribus. And yet it gives each person an equal chance to exercise her dart
skills toward the end of promoting the alternative she wants.

These are all fair procedures in certain respects, but that plainly does
not show that they are equally appropriate in every context. In particu-
lar, Waldron’s proposal is strikingly like the dart method. Both meth-
ods give every participant an equal chance to use certain skills that are
unequally possessed to influence the procedure in the direction of what
they prefer. (In Waldron’s explanation of large assemblies, the partici-
pants are the representatives, but the procedure is held to be fair to citi-
zens generally.) Since dart contests can be perfectly fair, the point is not
that Waldron’s method is unfair simply because it favors people with
certain skills (or people with the views advocated by skillful represen-
tatives). Rather, the focus moves from fairness to the question of which
fair procedure we ought to have. Why, for example, should greater per-
suasiveness be rewarded in social choice rather than greater dart skills?
This is not a matter of determining which procedure is, internally, a
more fair procedure. Dart contests are perfectly fair in their way, and so
are persuasion contests. It is, rather, a question of what reasons there
might be to let collective political choice be a persuasion contest rather
than a dart contest, or no contest at all but a random choice? To answer
this it is necessary for a theory to bring in other values. The idea of fair-
ness to views is difficult to understand without assuming that the goal
is a deliberation or outcome that is more responsive to the genuine bal-
ance of applicable reasons.

Fair deliberative proceduralism is an unstable hybrid. Insofar as pro-
cedural fairness is really the point, the deliberation is superfluous. In-
sofar as the deliberation is important to the theory, the view shifts away
from procedural values and toward epistemic ones.

Conclusion and Looking Ahead

We have seen a variety of normative approaches to democratic legiti-
macy or authority that claim to avoid appealing to any tendency of
democratic procedures to produce decisions that are better or more just
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by procedure-independent standards. This flight from substance is,
perhaps, the single most characteristic ambition of normative demo-
cratic theory of the last several decades. I hope to have cast serious
doubt on the proceduralist ambition.

Proceduralism is not the problem, but the effort to rely on nothing
but proceduralism is. Democratic authority and legitimacy could never
be understood without relying to some extent on the idea of retrospec-
tive or purely procedural value in certain ways, and epistemic procedu-
ralism is a form of proceduralism for that reason. It does not limit itself
to procedural values but brings in, in addition, a prospective epistemic
value to democratic procedure—a tendency to produce decisions that
are better or more just by standards that are independent of the actual
temporal procedure that produced them.

Having argued that most normative democratic theory is not
substantive—or epistemic—enough (at least not admittedly), we need
next to worry about a theory’s being too substantive or too epistemic.
As I have argued in chapter 3, we should accept a constraint on political
justification that prevents us from recommending simply the epistemi-
cally best method of decision, whatever it might be: political justifica-
tion is specious if it relies on doctrines that could not be generally ac-
cepted by people with the wide variety of reasonable worldviews that
will flourish under free conditions. This principle is what prevents the
concern with the epistemic value of political decision procedures from
recommending epistocracy, or the rule of those who know how to rule
best.
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Epistemic Proceduralism

Assume that for many choices faced by a political community, some
alternatives are better than others by standards that are in some way
objective.1 (For example, suppose that progressive income tax rates are
more just than a flat rate, even after considering effects on efficiency.) If
so, it must count in favor of a social decision procedure that it tends to
produce the better decision. On the other hand, there is wide disagree-
ment about what justice requires, and no citizen is required to defer to
the expertise or authority of any other. Thus, as we have seen, norma-
tive democratic theory has largely proceeded on the assumption that
the most that can be said for a legitimate democratic decision is that it
was produced by a procedure that treats voters equally in certain ways.
The merits of democratic decisions are held to be entirely in their past.

This contrast between procedural and epistemic virtues ought to be
questioned. Certainly, there are strong arguments that some form of
proceduralism must be preferable to any theory in which correctness
is necessary and sufficient for a decision’s legitimacy. Democratic ac-
counts of legitimacy seek to explain the legitimacy of the general run of
laws (though not necessarily all of them) under favorable conditions.
However, even under good conditions many laws are bound to be in-
correct, inferior, or unjust by the appropriate objective standard. If the
choice is between proceduralism and correctness theories of legitimacy,
proceduralism is vastly more plausible. It should be noted, however,
that correctness theories are not the only form available for approaches
to democratic legitimacy that emphasize the epistemic value of the
democratic process—its tendency to produce outcomes that are correct
by independent standards. Epistemic criteria are compatible, at least in
principle, with proceduralism. Thus, rather than supposing that the le-
gitimacy of an outcome depends on its correctness, I suggest that it
derives, partly, from the epistemic value, even though it is imperfect,
of the procedure that produced it. Democratic legitimacy requires that
the procedure can be held, in terms acceptable to all qualified points of
view, to be epistemically the best (or close to it) among those that are
better than random. In this chapter I mainly explain the structure of
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this kind of approach, what I call epistemic proceduralism, and how it can
be both epistemic and proceduralist. It will take further argument,
reserved for chapter 8, “Original Authority and the Democracy/Jury
Analogy,” to show just how it accounts for the legitimacy and authority
of laws.

Why suppose that there is any kind of legitimacy for a political deci-
sion other than whether it meets some independent standard such as
justice? Why not say that it is legitimate if correct, and otherwise not?
Call this denial of proceduralism a correctness theory of legitimacy.

One thing to notice about a correctness theory of legitimacy is that in
a diverse community there is bound to be little agreement on whether a
decision is legitimate, since there will be little agreement about whether
it meets the independent standard of, say, justice. If the decision is
made by majority rule, and voters address the question whether the
proposal would be independently correct, then at least a majority will
accept its correctness. However, nearly half of the voters might deny its
correctness, and on a correctness theory they would in turn deny the
legitimacy of the decision—deny that it warrants state action, and/or
places them under any obligation to comply. Brute disagreement of this
kind raises pragmatic questions about how to maintain stability. A
morally deeper worry stems from the fact that much of the disagree-
ment might be reasonable, or in our more generic term, qualified. First,
there might be qualified disagreement on what counts as just. Second,
even if there is an account of justice that is beyond qualified objection, I
assume there will be qualified disagreement in many cases about what
actual decisions and institutions meet the agreeable principles of jus-
tice. If so, correctness theories of legitimacy, those that say that a law is
legitimate simply because it meets the independent standards of justice,
will not have a justification that is acceptable to all qualified points of
view. Correctness theories cannot meet the qualified acceptability re-
quirement. I take this to be conclusive against them. Theories that
avoid the epistemic dimension altogether have been rejected already as
well. The space is opened up for epistemic proceduralism.

A critical taxonomy will allow the argument for epistemic procedu-
ralism to develop in an orderly way. Let us begin with one more family
of views, an important and influential one, and then locate the several
different approaches on a chart with respect to the role they give to
epistemic value.

Some authors seem to advocate a view that is like fair deliberative
proceduralism, which we rejected earlier (in chapter 5, “The Flight from
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Substance”), except that the procedure’s value is primarily in recogniz-
ing good reasons rather than in providing fair access (though fair or
equal access would be a natural corollary).2 We might thus distinguish
fair deliberative proceduralism (FD) from rational deliberative procedural-

ism (RD). This view would not claim that the procedure produces out-
comes that (tend to) approximate some standard (of, say, justice or
common good) that is independent of actual procedures, and does so
by recognizing better reasons and giving them greater influence over
the outcome (e.g., by way of voters being rationally persuaded). That
would be an epistemic view. Instead, RD insists that the only thing to
be said for the outcomes is that they were produced by a reason-
recognizing procedure; no further claim has to be made about whether
the outcomes tend to meet any independent standard of correctness.
The process is not held to perform well or badly in this procedure-inde-
pendent sense. The outcomes are rational only in a procedural sense,
and not in any more substantive sense. This claim would be analogous
to fair proceduralism’s claim that outcomes are fair in a procedural, not
a substantive, sense.

This procedural sense of rational outcomes is not clearly available to
the advocate of this reason-recognizing procedure, however. If the pro-
cedure is held to recognize the better reasons, those reasons are being
counted as better by procedure-independent standards. Then to say
that the outcome reflects the better reasons might only mean that the
outcome meets or tends to meet that same procedure-independent stan-
dard. (By contrast, in the case of fair proceduralism, the procedure is
never held to recognize the more fair individual inputs.) If that were the
basis of its claim to fairness, then it too would be an epistemic view.
The space held out for a nonepistemic rational deliberative procedural-
ism would have disappeared.

However, there are two ways RD might resist this dilemma. First,
there might be background reasons for thinking that, while delibera-
tion might improve people’s grounds, there are other factors influenc-
ing their votes, and that these will not often be outweighed. In that
case, a better appreciation of the reasons will not often lead a person to
a different vote, and yet the better appreciation of the reasons is still a
feature of the procedure that might recommend it. Second, even if
many people do change their votes in light of their improved view of
the reasons, we might have background reasons for thinking that the
margin of victory will tend to be too large to be overcome by this effect.
I do not know whether these suppositions play a significant role in our
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thinking about actual politics, but they are available in principle. So, let
me turn to a different difficulty for the view, without assuming it is
relying on better outcomes after all.

We can see how there is some value even when the outcomes are not
improved by thinking of an example of a planning committee for a high
school prom.3 We might have background reasons for thinking either
that letting the committee members discuss and decide things for them-
selves will not much change what they decide, or that even if it does,
their decisions will still not tend to be substantively very good. And yet
we might let them decide for themselves because many of them will
come to appreciate the structure of the reasons for and against the vari-
ous options, and often to come to a sounder view of the merits of their
choices (none of this in the hope of improving the outcomes).4 There is
recognizable value here. But is it weighty enough for us to take the same
view when it is not a prom but the laws and policies for a whole society?
Granting that it has some value, does it have enough to explain our plau-
sible commitments about the importance of democratic institutions?

We should doubt that it does, for several reasons. First, their coming
to appreciate the reasons for and against alternative policies can occur
even if they don’t vote. If we want them to manifest their improved
view of matters by playing a role in making the decision, RD has yet to
provide any basis for this part of the decision procedure. Second, while
there may be some intrinsic value in people appreciating the relevant
reasons, a decision procedure might have lots of intrinsic value. It might
be fair, or it might be humorous, or it might be fun or pleasant, or it
might be reason-recognizing. If its being reason-recognizing is some es-
pecially great value even when there is no claim at all that it will im-
prove decisions, we would want to know what is so valuable about it
that requires us to organize our political decision making around it
rather than around the other intrinsic values a procedure could have.
Why do we want our political decisions to be made by a reason-
recognizing procedure rather than by, say, a merely fair procedure
(such as a coin flip), unless the reason-recognizing procedure is
thought to tend toward better decisions? The intrinsic procedural value
emphasized by RD is, like procedural fairness, a fairly thin thing. I do
not mean it is thin simply because it does not improve decisions. I mean
that it is far from clear how it is any more weighty than lots of intrinsic
values a procedure could have, but which everyone would recognize
are very thin, such as the intrinsic procedural fairness of choosing poli-
cies with a coin flip.
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I conclude that without any space for the view that democratic out-
comes are procedurally, but not substantively, rational, deliberative con-
ceptions of democracy are forced to ground democratic legitimacy either
in the infertile soil of an impartial proceduralism or in a rich but com-
bustible appeal to the epistemic value of democratic procedures. Turn-
ing, then, to epistemic theories of democratic legitimacy, there is a fork
in the road. Three challenges for epistemic theories are helpful in
choosing between them: the problem of deference, the problem of de-

mandingness, and the problem of invidious comparisons. Epistemic proce-
duralism, I will argue, can meet these challenges better than nonproce-
duralist epistemic approaches, which I am calling correctness theories.
The latter sort of theory holds that political decisions are legitimate
only if they are correct by appropriate procedure-independent standards,
and adds the claim that proper democratic procedures are sufficiently
accurate to render the general run of laws and policies legitimate
under favorable conditions. This was Rousseau’s view, and has also
been advocated by some contemporary theorists such as Carlos Nino
and William Nelson.5 Having pushed things in an epistemic direction,
I now want to prevent things from getting out of hand. Existing epis-
temic conceptions of democracy are, in a certain sense, too epistemic
(see fig. 6.1).

The moral challenge for any epistemic conception of political author-
ity is to let truth be the guide without illegitimately privileging the
opinions of any putative experts. As I have argued in chapter 2 (“Truth
and Despotism”), experts should not be privileged because qualified
citizens will disagree about who counts as an expert. Epistemic proce-
duralism needs to hold that unlike any supposed expert elite, a proper
democratic process taken as a whole can be agreed by all qualified
points of view to have epistemic value with respect to political ques-
tions. It would be easy to go overboard with this kind of account, ask-
ing citizens to take democracy’s word for it when they lose to a major-
ity. Epistemic proceduralism does not ask the minority voter to defer, in
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her judgment, to the democratic process in this way. This feature of the
view can be clarified by contrasting it with Rousseau’s view, as the clas-
sic example of correctness theories of epistemic democracy.

Rousseau argued that properly conducted democratic procedures (in
suitably arranged communities) discovered a procedure-independent
answer to the moral question, “What should we, as a political commu-
nity, do?” The correct answer, he held, is whatever is common to the
wills of all citizens, this being what he called every citizen’s “general
will.” In this way, citizens under majority rule could still “obey nobody
but their own will,”6 securing autonomy in a way in which under
Locke’s theory, for example, they could not. (For Locke, the minority
simply loses, since the majority determines the direction of the whole
group.)7 For Rousseau, democratic procedures discover the general will
when citizens address themselves to the question of the content of the
general will, though they often use the process illegitimately to serve
more particular ends. The key point for our purposes is that, according
to Rousseau, outcomes are legitimate when and because they are cor-
rect and not for any procedural reason. When they are incorrect, they
are illegitimate, because nothing but the general will can legitimately
be politically imposed.

Rousseau, uncharacteristically, asks the citizen to surrender her judg-
ment to the properly conducted democratic process: “When, therefore,
the opinion contrary to mine prevails, this proves merely that I was in
error, and that what I took to be the general will was not so.”8 The mi-
nority voter can, of course, conclude instead that the process was im-
properly conducted, and that others have not addressed the question
that was put to them. But she must decide either that it is not even a
legitimate collective decision or that it has correctly ascertained the
general will—the morally correct answer. In a well-functioning polity,
where she has no grounds to challenge the legitimacy of the procedure,
she must not only obey it but also surrender her moral judgment to it.
She must say to herself, “While it doesn’t seem right to me, ‘this proves
merely that I was in error.’ ”

One problem with Rousseau’s expectation of deference is suggested
by a passage in John Rawls’s doctoral dissertation. In chastising ap-
peals to exalted entities as morally authoritative, he writes,

The kinds of entities which have been used in such appeals are very
numerous indeed. In what follows I shall mention some of them very
briefly. The main objection in each case is always the following: how do
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we know that the entity in question will always behave in accordance
with what is right[?] This is a question with [sic] which we always can
ask, and which we always do ask, and it shows that we do not, in actual
practice, hand over the determination of right and wrong to any other
agency whatsoever.9

In A Theory of Justice, Rawls applies the idea to democratic choice:

Although in given circumstances it is justified that the majority . . . has
the constitutional right to make law, this does not imply that the laws
enacted are just. . . . [W]hile citizens normally submit their conduct to
democratic authority, that is, recognize the outcome of a vote as estab-
lishing a binding rule, other things equal, they do not submit their judg-
ment to it.10

This is the problem of deference faced by epistemic approaches to
democracy. My objection is not to Rousseau’s requirement that the out-
come be obeyed. I believe that something much like Rousseauian vot-
ing can justify this requirement. Rousseau goes wrong, I believe, in
resting this case on the fact—when it is a fact—that the outcome is the
general will, the morally correct answer to the question faced by the
voters.11

Here we can see the promise of an epistemic form of proceduralism,
one that departs from correctness theories by holding that the outcome
is legitimate even when it is incorrect, owing to the epistemic value, al-
beit imperfect, of the democratic procedure. Such an account would not
expect the minority voter to surrender her judgment to the procedure
in any way, since she can hold both that the process was properly car-
ried out and that the outcome, while morally binding on citizens for
procedural reasons, is morally mistaken.

What if a nonproceduralist theory can support the claim that the ma-
jority is overwhelmingly likely to be correct? Wouldn’t it be sensible to
expect deference to the outcome in that case? Recent discussions of the
epistemic approach to democratic authority have usually invoked the
striking mathematical result of Rousseau’s contemporary Condorcet,
known as the jury theorem: roughly, if voters are better than chance on
some yes/no question (call this their individual competence), then
under majority rule the group will be virtually infallible on that ques-
tion if only the group is not too small. I argue against the value of the
jury theorem for democratic theory later.12 Here I want to make a few
points about any device or procedure that might be held to be highly
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reliable on the questions that political communities must decide. Is any
such device or procedure really an instrument to which we can com-
fortably surrender our moral judgment on certain matters?

Suppose there were no good reason to challenge the overwhelming
likelihood that the procedure’s outcome is correct. And never mind
whether the basis for this likelihood is the jury theorem or something
else altogether. Since correctness theories treat outcomes as legitimate
because they are correct, the reason for obedience given to the minority
voter is the correctness of the outcome, something the minority voter is
on record as denying. So correctness theories go on to say to the mi-
nority voter that it is overwhelmingly probable that the outcome is cor-
rect. Correctness theories need this claim for two reasons: first, to actu-
ally supply legitimacy in the vast majority of cases; second, to give the
minority voter in any given case reason to change her opinion to match
that of the outcome of a majority vote. Correctness theories, then, ap-
parently rely on the following premise:

Probability supports moral judgment: One who accepts that the correct-
ness of a given moral judgment is extremely probable all things con-
sidered has good reason to accept the moral judgment.

Epistemic proceduralism does not rely on any such assumption, since it
does not rest the minority voter’s acceptance of an outcome’s legitimacy
on the outcome’s correctness. This is an advantage for epistemic proce-
duralism, since the claim that probability supports moral judgment is
deeply problematic. It may be false; at least it is not something all rea-
sonable citizens can be expected to accept, as the following thought ex-
periment suggests.

Suppose there is a deck of 1,000 cards, and each has written on it a
putative moral statement about which you have no strong opinion ei-
ther way. Suppose further that you accept on some evidence that ex-
actly 999 of these contain true statements, and 1 is false. Now you cut
the deck and the card says, “Physician-assisted suicide is sometimes
morally permissible” (or some other moral statement about which you
are otherwise uncertain). It is not clear that you have been given very
good reason to accept that physician-assisted suicide is sometimes per-
missible. Of course, you might doubt the reliability of the deck of cards
(or the “expert”), but suppose you do not. There is nothing inconsistent
in holding that, “While there is almost no chance that this is incorrect,
still, that doesn’t make physician-assisted suicide seem permissible to
me, and so I do not accept that it is. The expert is almost certainly correct,
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and yet I am not prepared to share in the expert’s judgment.” This atti-
tude may make sense for moral judgments even though it apparently
does not for factual judgments.

Rawls prefers to say that we can always rely on our own moral judg-
ment as our basis for denying that the expert is infallible. But why
would this be? If we do not say this about physics, why say it about
morality? It would normally be epistemically irresponsible to dismiss
the trained physicist’s judgment about whether, say, there is such a
thing as objective simultaneity, merely on the ground that things seem
a certain way to us. It might seem to me that there is objective simul-
taneity, but I should normally take the physicist’s word for it if she tells
me that there is not. The fact that we can and sometimes do doubt the
word of supposedly expert physicists and moralists does not capture
the way in which the cases are different. We are permitted to doubt the
moralist even though it would be irresponsible to doubt the physicist in
parallel circumstances.

I admit, this is all somewhat puzzling. Even if we could assume that
the deck of cards were 100 percent reliable, knowing that the card we
turn up is certain to be correct still does not give us any idea of what is
correct about it, any moral basis for the judgment. And, yet, “P is (cer-
tainly) true but I do not believe it” is probably not a sensible stance. I
will leave the point here, only to say that there is a puzzle here that
raises questions for correctness theories, those that say the minority
ought to obey the outcomes of majority rule because this gives them
their best evidence about what the substantively correct decision is.
Epistemic proceduralism avoids any such difficulties, since it does not
say that the democratic outcome is a particularly strong reason for a
belief about what the correct outcome would be. The reasons it gives
the citizen are moral reasons to comply, not epistemic reasons to be-
lieve.

Since the problem about moral deference is puzzling and uncertain,
we should notice another way in which correctness theories take on
burdens that epistemic proceduralism avoids. Since the reason for en-
forcement and obedience that correctness theories give stems from the
claim that the democratic outcome is substantively correct, then it could
only explain the general run of laws being legitimate and binding if it
held that the general run of laws are substantively correct. Epistemic
proceduralism generates more legitimacy and authority with less de-
manding epistemic claims. All it claims is that the democratic process
has a certain modest epistemic value. Since it can have that modest
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value even when it is mistaken, it gets more authority and legitimacy
out of a given degree of epistemic value of democratic procedures.13

What moral reason is there to obey the decisions of the majority,
when they meet the criteria of epistemic proceduralism, even if they are
incorrect? Begin with a case where it is granted that each individual is
under an obligation to abide by the outcome of a fair procedure. The
question “What should we do?” is treated as answered by aggregating
what each of us wants to do in some impartial way. But now suppose it
is known that the choice we make will be morally better or worse, and
we do not all agree on which choices are morally better. First, it would
be odd to use a procedure that operated solely on our individual inter-
ests, ignoring our moral judgments. I have argued that there would be
little obligation to obey the outcome of such a procedure despite its pro-
cedural fairness. Second, it still seems an insufficient ground of obliga-
tion merely to use a procedure that chose the alternative in accord with
the moral judgments of a majority for reasons of fairness. There is no
point in attending to moral judgments rather than interests (or rather
than choosing the outcome randomly) if they are simply to be counted
up on the model of procedural fairness. Why should this produce any
stronger sort of obligation than the straight procedurally fair aggrega-
tion of interests? The reason for moving to the moral judgments could
only be to apply intelligence to the moral issue at hand.

I propose, as the counterpart of the idea of procedural fairness in
cases where there is an independent moral standard for the outcome,
the idea of epistemic proceduralism: procedural impartiality among
individuals’ opinions, but with a tendency to be correct; the impartial
application of intelligence to the moral question at hand.

Why do you have any obligation to obey such a procedure when you
firmly believe it is mistaken? The question is sometimes prompted by
supposing that the epistemic dimension is meant to make the proce-
dure’s outcome also the individual’s best guess as to the answer, as if the
goal of the procedure were to find epistemic reasons.14 But, as I have said,
that is not the role of the epistemic dimension in epistemic procedural-
ism. That would be roughly like supposing the role of majority rule in
fair proceduralism is to make the outcome conducive to my own inter-
ests. Thus, one would ask, why obey a fair procedure when it does not
accord with your own best interests? I am taking as a starting assump-
tion that the fairness of the procedure is a fully adequate reason to obey
in simple non-epistemic cases. The problem is to stay as close to this
model as possible, while making adjustments to fit the case where there
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is a procedure-independent moral standard for the outcome and there
is a generally acceptable way of trying to meet it. In neither case will the
reason to obey be based on any substantive feature of the outcome—
both are pure proceduralist accounts of the reason or obligation to obey.
One looks back to the procedure’s fairness, whereas the other, epis-
temic proceduralism, looks back to the procedure’s generally accept-
able tendency to make substantively correct decisions. This is retro-
spective still, since the procedure retains its relevant epistemic features
whether or not it gets the right answer in a given case.

Mere procedural fairness, as I have repeatedly argued, is a very weak
reason to obey when I believe the outcome is morally mistaken. It may
seem, then, that my own moral judgment about the outcome is supreme
in my own deliberations. That is not, however, the only reason for think-
ing procedural fairness is insufficient in such cases. A different reason is
that procedural fairness is not equipped to address cognitive issues—it
is not a cognitive process. This can be remedied without making my
own moral judgment supreme if proceduralism can be adapted to cogni-
tive purposes. There is a moral reason to abide by its decisions quite
apart from their substantive merits, just as there is reason to abide by a
procedure that fairly adjudicates among competing interests quite apart
from whether it serves your interests. Epistemic proceduralism is pro-
posed as a conservative adaptation of the idea of procedural fairness to
cases of morally evaluable outcomes. It is conservative in requiring no
more epistemic value than necessary ( just-better-than-randomness)—
while still fitting the cognitive nature of the cases.15

This begins to clarify the sort of reason for compliance that epistemic
proceduralism is held to generate: it is a moral reason, and one not de-
pendent on the democratic outcome’s being the agent’s best epistemic
guide. You might have more reason to believe your own opinion even
when a proper democratic majority disagrees. Epistemic proceduralism
holds that in that case you ought, rationally, to believe that the majority
is mistaken, but you ought, morally, to obey the mistaken law (within
limits, about which more shortly). The structure is similar to what we
might naturally say about the authority of a jury’s verdict in a criminal
trial: the jury system is designed with great attention to its epistemic
value (among other things.) When the jury reaches a verdict, its legiti-
macy and authority do not depend on its correctness, but they do de-
pend on the epistemic value of the procedure.

So far, this is still just a clarification of the structure of the view. In
order to show more specifically how epistemic proceduralism yields
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legitimate and authoritative laws, we will have to engage directly with
the relevant general principles. To explain how epistemic procedural-
ism generates authoritative law we need to argue that procedures con-
forming to the epistemic proceduralist structure would receive norma-
tive consent. I reserve this argument for chapter 8, “Original Authority
and the Democracy/Jury Analogy.”

Looking at epistemic proceduralism from the standpoint of Rousseau’s
view, the authority of the public view takes the place of the authority of
the general will. The Rousseauian will object that if the general will is re-
placed in this way, political obedience will no longer be obedience to
oneself, and political society cannot be reconciled with freedom. The
Rousseauian argument that legitimacy requires correctness is based on a
respect for the ultimate authority of the individual will. Only if the po-
litical decision is willed by each citizen can required compliance be rec-
onciled with autonomy. The general will is that part of each citizen’s will
that all have in common, and so only decisions in conformity with the
general will can be legitimately required of everyone.

If this were a good argument, then the authority of the majority deci-
sion would not depend, as it does in Rousseau, on majority rule having
been agreed upon in an original social contract.16 By positing a previ-
ous unanimous authorization of majority rule, Rousseau undermines
the idea that majority decisions are legitimate only because they cor-
rectly ascertain the general will. If the procedure must be previously
authorized, this could only be because obedience to the general will is
not straightforwardly obedience to one’s own will. This is because a
person’s general will is not simply the person’s will, but the part of his
or her will that is also a part of every other citizen’s will. The authority
of the general will is the authority of all over the behavior of each. Even
if this is conceived as compatible in a certain way with freedom, moral-
ity is not simply freedom to do as one wills, even on Rousseau’s view,
since each person’s private will is morally subordinated to the general
will. Thus, Rousseau thinks the legitimacy of majority rule depends on
unanimous contractual acceptance (apparently hypothetical). Once this
is admitted, we see that even Rousseauian democracy does not avoid
every kind of subjection of the individual to external authority, rhetoric
notwithstanding. The question is how this kind of subjection can be
justified, not how it can be avoided. It is not as if Rousseauian theory
avoids subjection to political authority whereas epistemic procedural-
ism embraces it. The rhetoric of individual self-rule in the context of po-
litical authority places the bar higher than any theory can meet, and
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epistemic proceduralism proceeds without it. Legitimate and authorita-
tive commands are plainly not compatible with individual self-rule. It
is possible to rest your political philosophy on the principle that no one
owes obedience to another unless they have actually consented to that
authority (or, as with Wolff,17 not even then). But why is this more plau-
sible than the view that, just as we find ourselves with other moral ob-
ligations whether or not we consent to them, we might find ourselves
with obligations to obey others in certain cases? For now, let it suffice to
say that there is no attempt here to reconcile authority or legitimacy
with self-rule or actual consent. I leave the more general accounts of
legitimacy and authority to chapters 7 and 8.

Epistemic proceduralism says that even some substantively unjust
laws might nevertheless be legitimate or authoritative or both, because
they are produced by the right sort of procedure. Correctness theories,
which are defined by the contrary view, are rejected. The idea that even
unjust law is sometimes legitimate and authoritative is, first of all, consis-
tent with many ordinary convictions. Recall the jury context: the legiti-
macy and authority of the verdict are not canceled just whenever the jury
is mistaken. If they were, then jailers and police officers ought not to
carry out the court’s judgment, but should rely on their own judgment of
the defendant’s guilt or innocence. That conclusion would be the striking
and heterodox one. Epistemic proceduralism is one of many views that
say that so long as proper procedures and guarantees were respected,
even erroneous decisions will often have authority and legitimacy.

Still, there must obviously be limits to this. Some verdicts, and some
legal commands, must be too unjust or otherwise over the line beyond
which legitimacy and/or authority falls away however proper the pro-
cedure for making the decision might have been. Of course, this could
be denied. It is natural and important to try out the hypothesis that
these could always be explained in terms of failures of the procedure:
perhaps no really proper procedure would ever generate laws that
should not be enforced or obeyed. I know of no argument that lends se-
rious support to such a conjecture. Certainly, actual heinous laws can
normally be shown to have been produced by defective procedures, but
that may be only because actual procedures are always more or less de-
fective. That would not show that if they had not been procedurally de-
fective they also would not have gone substantively so terribly wrong.
There seems to be no reason to believe that. In the end, democratic pro-
cedures, however procedurally pristine, will reflect the views of those
who vote. And those views might be anything at all, as heinous or as
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noble as you please. We are forced to conclude that even a fine proce-
dure, one that normally lends legitimacy and authority to its decisions,
can sometimes generate laws that lack the characteristic legitimacy and
authority that the procedure normally provides. A complete theory,
then, must say something about where these limits lie—about which
laws are over that line even though not all mistaken laws are.18

Of course, a complete theory would say something about everything,
and the theory presented here will not be complete. In particular, I will
not offer a theory of where these limits lie, except to make the following
limited points. First, one category of limits seems very likely to stem
from the idea of laws that, while democratically produced, would either
directly or indirectly undermine the possibility of proper democracy in
the future. The classic example of a majority disenfranchising a minority
falls into this category. Ideally, we would want the theory that establishes
the authority and legitimacy of democratic outcomes to also explain why
these cases are exceptions. The authority of democracy does not extend
even to all antidemocratic measures a democracy might pass. But, second,
I do not have any hope of explaining all the exceptions in that way. A law,
passed by proper democratic procedures, that established, as a punish-
ment for anything, being boiled in oil would be neither legitimate nor
authoritative even though it has no real antidemocratic dimension to it.
There is no reason to demand a democratic, or even a political, account of
limits like this. Morality is not exhausted by democratic politics however
perfectly carried out, and there is no reason to think it cannot place lim-
its on democracy’s ability to permit enforcement or require obedience.

There will also be the intermediate cases of unjust laws that, while
not so heinous as to silence any suggestion of authority or legitimacy,
warrant disobedience of a conscientious or demonstrative kind. Civil
disobedience and other forms of resistance and noncompliance have
their place as well. Here we should just note that, again, the mere fact
that a democratic decision is in error should not be taken to trigger any
of these forms of resistance or noncompliance. Some errors do, and
some do not. I say more about sharp forms of protest in chapter 10,
“The Real Speech Situation.”

Nothing short of a full moral theory could give a full account of the
limits of democratic authority and legitimacy. But we have not left the
field open to all possible views of the matter: some (putative) laws lack
legitimacy and authority simply because they were not produced by a
proper democratic political procedure. Some laws are authoritative and
legitimate even if they are substantively unjust, such as some mistaken
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jury verdicts, or laws that are moderately in error on just taxation rates.
Some laws with a perfect democratic pedigree would lack legitimacy
and authority because they undermine democracy itself in a forward-
looking way, such as disenfranchising blacks or women. Yet other laws
are neither legitimate nor authoritative despite unexceptionable retro-
spective and prospective democratic credentials, such as laws punish-
ing any crime with boiling in oil. We will not be able to draw the
boundaries of all these categories, but this defines a distinctive kind of
view and clarifies the intended structure of epistemic proceduralism.

The general acceptability requirement applies at two places in epis-
temic proceduralism. First, the proposition that the political procedure
has epistemic value must be generally acceptable if it is to figure in politi-
cal justification. Second, though this is less obvious, it must be a gener-
ally acceptable conception of justice or correctness, rather than true jus-
tice, that the political process is said to be good at ascertaining. Or, at
least, this is probably required. The reason is that there is so much quali-
fied dispute about true justice that public deliberation about what will
promote it seems bound to be splintered. Different moral, religious, and
philosophical schools would be attending to such different subsidiary
questions—the ones they take to be central to the substance of true
justice—that the prospects for thinking constructively together would be
severely limited. Too much of the dispute would be about the nature of
justice itself, and not enough about what justice permits and requires in
the real cases at hand. Matters would be improved if there were a public
conception of justice, acceptable for practical purposes, to all qualified
points of view who still disagree about the whole truth about justice.19 If
it were to turn out that there is no conception of justice acceptable to all
qualified points of view, epistemic proceduralism would need to try to
make its case with citizens addressing themselves to true justice. We will
assume, however, that citizens share, at least roughly, a public conception
of justice and take it for granted in their deliberations about what to do.
We need it to be generally acceptable that the procedure has a certain
tendency to make decisions that are good according to a conception of
justice that is, itself, generally acceptable as a public conception of justice.

The Idea of Accuracy

We need to say more specifically what is meant by saying that the politi-
cal process is accurate, or tends to get things right. To say that democratic
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decisions tend to get the right answer is ambiguous in the same way as
saying that a certain medical test tends to get the right answer.20 This
might mean either that it is sensitive or that it is discriminating, in the
following senses:

Given that x is the right answer it is very likely that the test or decision
procedure says x. It rarely gives false negatives. We might call this sen-

sitivity.

Or,

Given that the test or decision procedure says x, it is very likely that
x is the right answer. It rarely gives false positives. We might call this
discrimination.

So we might define the perfectly accurate procedure as having both
properties to the maximal degree (substituting “guaranteed” for “very
likely”). Any deviation from the perfect procedure will include prone-
ness to one kind of error or the other.

It is easy to avoid false positives by running very few tests, or run-
ning the procedure only rarely. Zero decisions means zero false posi-
tives. If there are zero decisions (or zero diagnostic tests), the system

(which we might say sometimes runs a test and sometimes does not)
produces no false positives but lots of false negatives—indeed it yields
all possible false negatives. This could be the case even if the test, once
it is run, rarely produces false negatives. Suppose you were connected
to a device that was programmed to check you for a virus every so
often. Suppose we measured the test’s proneness to false positives and
false negatives by looking only at the times that it actually checked. But
this would not capture the kind of sensitivity that we really want from
the device, since on this way of measuring its performance it could per-
form perfectly by never running a test at all (no false positives, no false
negatives), or running a test once and getting it right (say, one correct
negative in the course of your life). Rather, we want the device both to
detect the virus if it is present and not to falsely report it if it is not pres-
ent. So the distinction between a test and a system of tests is important.

Suppose, now, that the question is justice, and the system is a political
system that makes decisions. In this system suppose that a certain deci-
sion procedure, a test, is conducted at certain intervals, say majority
rule voting by all citizens, or polling a panel of rulers. The decisions
are, by some independent standard, either permitted by justice or not,
and if permitted, then they are also either required or not. (I assume all
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required decisions are permitted.) There are two dimensions here: per-
mitted/not permitted, and required/not required. In addition, there
are also the two kinds of error in each case: possible false positives and
false negatives with respect to what is permitted, and also with respect
to what is required. So far, for our purposes, we can suppose that epis-
temic proceduralism cares about both sensitivity and discrimination,
both for the permission and requirement dimensions, all somehow bal-
anced (though we will modify this assumption shortly).

What about the idea of accuracy that is better than random? Think
about a continuous detector, such as an electronic monitor for water on
the basement floor. We can define random accuracy in the following
way: the probability of water, given that the detector says water, is no
higher or lower than the probability of water overall (its unconditional
probability). That would be a random level of discrimination. And the
probability that the detector says water given that there is water is no
higher than the probability that the detector says water overall—a ran-
dom level of sensitivity. The conjunction of those two features defines
random accuracy of a detector.

We can bring this approach together with our distinction between
the requirement dimension and the permission dimension of accuracy
for a political system. We want democracy to do what justice requires,
and not do what justice forbids (leaving aside political supererogation).
Start with requirements:

Requirement Sensitivity
Given that legislating x is a requirement of justice, it is very likely that
the system legislates x.

And,

Requirement Discrimination
Given that the system legislates x, it is very likely that legislating x is a
requirement of justice. (This is equivalent to: Given that x is not a re-
quirement of justice it is very unlikely that the procedure legislates x.)

Requirement discrimination is not as compelling, intuitively, as re-
quirement sensitivity. It does not seem highly important that nothing
be legislated unless doing so is required by justice. Some optional things
might be positively good to do. On the other hand, there are some nat-
ural libertarian qualms about the possibility of too much legislation.

To incorporate permission-justice as well as requirement-justice, it
stands out immediately that there is no reason to want the procedure to
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tend to legislate everything that it would be permissible to legislate. But
there is a strong interest in refraining from legislating where doing so is
not permitted. Still, let us lay out the two kinds of accuracy in question.

Permission Sensitivity
Given that legislating x is permitted by justice, it is very likely that the
procedure legislates x.

And,

Permission Discrimination
Given that the procedure legislates x, it is very likely that legislating x
is permitted by justice. (Equivalent to: Given that x is not permitted by
justice, it is very unlikely that the procedure legislates x.)

Again, one of these seems more important than the other. In fact, we
certainly do not want every permissible law. It appears that it would
be natural to want a procedure that was requirement-sensitive and

permission-discriminating. (This is a simplification, because we would
also want a system that did some things that were not required, and
this is not measured by our concepts so far.) We can now define a
benchmark of random accuracy on these two dimensions (putting aside
requirement discrimination and permission sensitivity) as follows:

Random Requirement Sensitivity
The probability, given that legislating x is a requirement of justice, that
the procedure legislates x is no different from the unconditional prob-
ability that the procedure legislates x.

Random Permission Discrimination
The probability, given that the procedure legislates x, that x is permit-
ted is no different from the unconditional probability that x is permit-
ted. (Equivalent to: The probability, given that x is not permitted, that
the procedure legislates x is no different from the unconditional prob-
ability that the procedure legislates x.)

For our purposes, then, random accuracy of a democratic procedure
would be the combination of random requirement sensitivity and ran-
dom permission discrimination.

Being better than random is a little more complicated. Certainly, if a
system is no worse than random in either respect but better in one re-
spect, then it is better than random. But if it is better than random in
one respect and worse in the other, there is no simple answer to whether
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it is, in some sense, better than random overall. A more elaborate ac-
count could try to specify how much better it needs to be in one dimen-
sion to compensate for shortfalls in the other, but this is more than I
will attempt here. We avoid these problems if we try to establish that
some democratic system would be better than random in at least one re-
spect, and no worse than random in either respect. This is how my talk
of the system being better than random should be understood. Epis-
temic proceduralism prefers a democratic political system insofar as it
performs better than the alternatives, so long as it is better than ran-
dom. We can now refine this criterion. The question is whether a sys-
tem (not just a test, such as majority voting) performs better than the al-
ternatives and is better than random with respect to both requirement
sensitivity and permission discrimination.

Conclusion

This chapter has laid out the structure of epistemic proceduralism. It is
not the view that since (at least improved) democracy almost always
gets the right answer citizens ought to take democracy’s word for it
about what ought to be done. It is the view that partly because democ-
racy has some modest epistemic value (in a way that no qualified point
of view can deny), its outcomes are legitimate and authoritative in a
purely procedural way. It is a proceduralist view, linking legitimacy
and authority of a decision to its procedural source and not to its sub-
stantive correctness. Unlike more familiar proceduralist accounts, how-
ever, it does rely on the epistemic value of the procedure rather than on
some non-epistemic virtue of a procedure such as its fairness to partici-
pants or to their points of view.21 Citizens are not given strong reasons
to believe its results are correct. They are, rather, given moral reasons to
comply with and enforce those results even, in many cases, when they
think they are mistaken. Not in all cases, however, since some decisions
(such as ordering criminals to be boiled in oil), however democratic
their sources or their consequences, will lack legitimacy or authority for
moral reasons having nothing special to do with democracy.
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Authority and Normative Consent

Epistemic proceduralism is an account of, among other things,
how democratically produced laws can be authoritative and legitimate.
In this chapter I step back from democracy to offer an account of the
basis of political authority in general terms. In the next chapter I will
link this general account to my epistemic approach to democracy in
order to explain the authority of democracy. For now, though, I con-
sider the basic idea of political authority.

Moral obligations can simply befall us. Sometimes we are morally 
required to help someone in need, or to tell the truth, or to undo some
damage we have inadvertently caused, and we are required whether or
not we consented to accept these requirements. But it is often held that cer-
tain obligations, obligations to do as we are told, can never simply befall
us. We are never under the authority of another person unless we have
consented to be. This view adds that even if we have consented to author-
ity, we are still not under authority unless the consent meets certain con-
ditions of adequacy, such as being uncoerced, informed, and so forth.
Sometimes even consent is null, failing to create any obligation to obey.

Among our moral requirements, there might be moral requirements
to consent to authority in certain cases. In those cases, what happens if
we do not consent? Can we escape the authority in that way, by abusing
our power to refuse consent? Why not say, instead, that just as consent
is sometimes null if it fails to meet certain standards, likewise, non-
consent can be defective too? I will concentrate on the case of wrongly
withheld consent and argue that in some cases this renders the non-
consent null. The nullity of non-consent means that the authority situa-
tion is just as it would have been if the non-consent had not occurred—
that is, just as if consent had occurred.

The result would be a novel form of a hypothetical consent theory of
authority, based on what I will call normative consent. If this view can be
sustained, authority can simply befall us, whether we have consented to
it or not. Still, the normative consent approach does not separate author-
ity from issues of consent completely, as some views do. My aim in this
chapter is to begin to explore the implications of the idea of normative
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consent. I begin with actual consent theory and criticize some argu-
ments that have traditionally been offered in support of it. I then de-
velop several points that appear to support normative consent theory.
Many questions remain, and I will note some of them in passing. Nev-
ertheless, I hope to show that it is an approach with some promise.

The Libertarian Nub of Consent Theory

Consent is morally important in several contexts. I want to concentrate
specifically on consent theories of authority. Much of what I say would
have implications for other contexts of consent as well, but I will not be
pursuing them. My interest is especially in the authority of political
states, but I will not treat that case specially here. I will look at the gen-
eral case of one person’s authority over another, in the hope that a gen-
eral theory of authority will eventually help us to understand the au-
thority of states. I will also be leaving aside questions of law.

By authority I will mean the moral power to require action (borrowing
a phrase from Raz).1 To say you have authority over me on certain mat-
ters is to say that on those matters if you tell me to do something, then
I am, for that reason, required to do it. There are bound to be limits; no
one thinks I could be required to do just whatever you say. But within
those limits I can perhaps be required to do some things just because
you said so.

The phrase “the moral power to require action” might seem to cover
too many things for our purposes. If a petulant child of a brutal dictator
whimsically tells the minister to leave the palace, and the dictator will
unleash brutality on the masses out of anger if the minister disobeys,
then the child’s command has created a moral requirement to obey.2

The child has the moral power to require action, but it sounds wrong to
say that she has authority. One way of capturing this is to point out that
in this case, when the minister considers what to do, the fact that the
child commanded him to leave has no weight of its own. The danger of
the dictator’s brutality is triggered by the command, but the command
itself drops out of the set of reasons for action. In cases of authority the
fact that it was commanded is itself a moral reason for action, a reason
that requires action unless it is canceled or outweighed. We have not said
how commands can be reasons in this way yet, but this is a reasonable
constraint on the concept of authority. I will simply build this into the
idea of a moral power to require action, assuming this is different from
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the moral power to command actions in ways that result in require-
ments. A moral power to require action, then, is the power of one’s
commands to count as moral reasons for action on their own. We would
need to explain how an agent can ever have such a power, but when
someone has it the fact that they command something is a reason to do
it, a reason that will be a moral requirement unless it is canceled or out-
weighed. This, at any rate, is the sort of moral power that I try to ac-
count for in this chapter.

By a consent theory of authority I will mean basically (to be refined
later) the view that there is no authority over a person without that per-
son’s consenting to be under that authority. On this view no one has the
moral power to require action by me unless, first, I have consented to
their having that moral power.

Consent theory is not distinctive for holding that under the right
conditions consent can establish authority. That is very widely agreed.
In any case, I will assume that it is true for my purposes in this inquiry.
Consent theory, as I am understanding it, is more controversial. Its dis-
tinctive claim is that without consent there is no authority.

Consent theory, then, holds that,

Without consent there is no authority (the libertarian clause), but unless
there are certain nullifying conditions (the nullity proviso), consent to
authority establishes authority (the authority clause).

The nub of consent theory, its controversial element, then, is the liber-
tarian clause: if A does not consent to B’s authority, then, for that rea-
son, B has no authority over A. Roughly, no authority without consent.3

Supposed Grounds for Consent Theory

What is meant by the idea that people are born free, or are naturally
free? This idea is central to modern moral and political thought. In what
sense are we all naturally free? Children are normally treated as excep-
tions, since they are naturally under the authority of parents. Without
delving into that question, I concentrate on adults only. One thing that
is often meant is that it would be wrong of others to interfere with me
in a certain wide range of activities. This kind of natural freedom will
not concern me here, since it is not about authority as understood here.

Another thing that is often meant by natural freedom is that no
person is born under the authority of anyone else. The authority of
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one person over another is, as I have said, simply the moral power to
require action. So this thesis of natural freedom is the claim that no
one is naturally subject to another’s commands in this way. The claim
is not that there are no authority relations at all, but only that none
are owed to nature. This idea of authority relations being owed to na-
ture is still vague, however. One thing this might mean is that no
adult is under the authority of another except by voluntarily accept-
ing his authority. If this is what is meant by natural freedom, then it
just asserts that there is no authority without consent. This assertion
is just the libertarian clause of consent theory, and so it is no argu-
ment against other alleged grounds for authority; it just asserts that
they are false. The question I want to consider in this section is what
reason there is to accept that there is no authority without consent.
The appeal to mankind’s natural freedom, in this sense, only begs the
question.

Sometimes consent theory is based less on natural freedom than on
an appeal to a natural descriptive equality. Hume’s version is typical:

When we consider how nearly equal all men are in their bodily force, and
even in their mental powers and faculties, till cultivated by education, we
must necessarily allow, that nothing but their own consent could, at first,
associate them together, and subject them to any authority.4

Descriptive equality really establishes very little about authority. At
most, it would refute the claim that owing to certain descriptive inequali-

ties, some naturally have authority over others. This leaves the field
open to any basis for authority other than descriptive inequalities, and
consent is only one possibility.

Consider the idea that the “default” condition is the absence of au-
thority. This might only mean that there is no authority without con-
sent, in which case, again, it begs the question. The idea that non-
authority is the “default” might instead mean that there is no authority
unless some positive moral case can be made for it. Absent moral con-
siderations in either direction, a person is free from authority. Non-
authority requires no reason, on this view, and is the default in pre-
cisely that sense. (Nothing is implied, by the way, about what kinds of
reasons might establish authority, or how they might weigh up against
conflicting reasons.) So understood, I accept the idea that non-authority
is the default. As I have argued,5 the qualified acceptability requirement
burdens authority (and legitimate power) with the need for justification
in terms acceptable to all qualified points of view. Absent such justifica-
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tion, the default condition is the absence of the authority or legitimate
power in question. But this is no particular support for any claim of nat-
ural liberty in general or for consent theory in particular. All it implies
is that if people are under authority (possibly even “naturally” or apart
from any consent), there is a moral basis for it.

Appeals to natural freedom, or to freedom from authority as a default,
are no particular support for consent theory. I turn next to a point about
consent theory that has a tendency to subvert it: the idea of nullity.

Nullity Goes Both Ways

The nullity proviso in consent theory says that consent does not estab-
lish authority when it fails to meet certain standards, with different
consent theories specifying different standards. Sometimes it is sug-
gested that under those nullifying conditions (such as duress or coer-
cion) there is, really, no consent after all. Other times, it is said that it is
consent but that it fails to have its characteristic moral power. For now, I
want only to point out that consent theory includes an account of when
(putative) consent is null or disqualified.

When we say that a (putative) act of consent is null or disqualified, we
should not assume that the resulting condition is one of non-authority.
All that follows is that there is no authority owed to that (putative) consent.
To assume that this means there is no authority would be illegitimately to
assume the libertarian clause: that without consent there is no authority.
Even where consent fails, other circumstances might establish the au-
thority relation that is in question. So long as consent theory is held in
question, null consent does not entail nonauthority. It only entails that
there is no authority stemming from that consent.

There is an interesting asymmetry of a sort in consent theory. The au-
thority clause (stating that consent can establish authority) is limited or
qualified by the nullity proviso (stating that consent is sometimes null
or disqualified). But the libertarian clause (stating that without consent
there is no authority) is not subject to any such qualifications. Non-
consent establishes non-authority, no questions asked.

We can put the asymmetry this way:

Consent only establishes authority if it meets certain standards, whereas
non-consent establishes non-authority without the need to meet any
standards at all.
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Many of the familiar qualifications are aimed at ensuring that an act of
consent is not valid unless it genuinely expresses the agent’s will. For
example, consent might be rendered null if the agent is seriously mis-
taken in certain ways about the nature of what is being consented to.
The details of this are difficult. It is not clear that my consent to your
borrowing my car is null if unbeknownst to me you will change the sta-
tion playing on the radio. But if, unbeknownst to me, you do not have a
driver’s license, then arguably my consent is simply null. Qualifications
on valid consent that preclude certain kinds of coercion and duress
have a similar will-expressing function.

One possible version of consent theory, which I will call the hard-line

consent theory, holds that the only conditions that nullify consent are
conditions that serve to promote the accurate expression of the agent’s
own will. We can contrast this with a more moderate consent theory, in
which there are some nullifying conditions that have a basis other than
accurately tracking the agent’s will. The moderate version is perhaps
the traditionally more important one, since most major consent theo-
rists held that some rights were “inalienable.” The sort of condition that
I want to consider applying to non-consent, that the non-consent is
(often) null if it is morally wrong, does not aim to promote the accurate
expression of the agent’s will. So, it would not count as a symmetrical
consideration for a hard-liner. The hard-line view, though, has some
morally dubious implications. It implies that a person could become a
slave, under the complete authority of another person, by consenting to
it, so long as this genuinely reflected his or her will. Many people will
reject the hard-line view for that kind of reason, and so they think that
in some cases consent is null even if it genuinely reflects the will of the
agent. They accept a moderate view, accepting what I will call external

normative nullifying conditions, and not only the will-tracking nullifying

conditions of the hard-line view. The condition I propose, that non-
consent is null if it is wrong, is not will-tracking and so cannot gain any
support from the idea of symmetry, on a hard-line view.

But on a moderate view, positive consent is nullified also by some
conditions whose point is not the accurate tracking of the will. Consent
to slavery, or to having a limb removed for amusement—these are often
held to be null even if the person genuinely intends to consent. Excep-
tions like these might have various kinds of moral basis, and obviously
there can be many different moderate views that accept different nulli-
fying conditions. But then moderate views are vulnerable to the ques-
tion why no nullifying conditions apply to non-consent. A condition
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such as the one I propose, in which non-consent is null if it is wrong,
now has some standing on grounds of symmetry.

In principle, the libertarian clause could be subject to nullifying con-
ditions too. The idea can seem foreign: what would it mean to say that

non-consent is null? Such a view would be one form of hypothetical con-
sent theory. Since we are modeling the nullity of non-consent on the
standard idea of the nullity of consent, we should note a few features of
that more familiar idea. For one thing, to say that (putative) consent is,
for some reason, null or disqualified seems to be to say that the author-
ity situation is as if the consent had not occurred. (As noted earlier, we
are not assuming that this means there is no authority; that is a separate
issue.) But now that we have noticed the possibility of disqualified non-

consent, we see that it would be indeterminate to refer to “the authority
condition that non-consent would have produced.” Qualified non-
consent and disqualified non-consent would produce different moral
conditions.

On the other hand, if we wish to model the nullity of non-consent
on the nullity of consent, by referring to the authority condition that
would have obtained without it, the idea must be that when x is dis-
qualified, the authority condition is as if there had been qualified non-x.
Otherwise, the “as-if ” construction would threaten to bounce back and
forth infinitely. This also seems to capture the normative position of
consent theory: if consent is disqualified, then the authority condition
is as if there had been qualified non-consent.

So the nullity of non-consent would come to this: when non-consent
is disqualified, the authority condition is as it would have been if there
had been qualified consent. That authority condition would often have
been, as even consent theorists agree, the establishment of authority.
This would be a particular version of hypothetical consent theory: even
in some cases where you have not consented, you are under authority
just as you would have been if you had consented (and not been dis-
qualified).

Example

The normative consent theory of authority relies to a great extent on the
reasons that would make it wrong not to consent to authority. There need
not be any great unity to these reasons across contexts and examples.
Clearly, it would be helpful to have examples in which non-consent
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would be wrong, and in which this wrongness renders it null—cancels
what would otherwise be the authority-blocking power of non-
consent—with the result being authority.

Consider a flight attendant who, in an effort to help the injured after
a crash, says to Joe, “You! I need you to do as I say!” Let us not yet sup-
pose this puts Joe under her authority. Even if it does not, Joe would (I
hope you agree) be morally wrong not to agree to do as she says (at
least under a significant range of circumstances). Once that is granted,
the question remains whether by refusing, wrongly, to agree to do as
she says, Joe has escaped the duty to do as she says. Consent theory,
with its libertarian clause, draws the libertarian conclusion: Joe may
have various obligations in such a terrible scenario, but the flight atten-
dant’s instructions have no authority over him.6 Why? Because, lucky
for Joe, he is despicable. If you find consent theory’s implication im-
plausible here, as I do, then you think that Joe has not escaped the au-
thority by refusing to consent. So he is under authority even without
having consented. In this case, non-consent to authority is null. If this
is granted, consent theory must be rejected. Normative consent theory
does not jettison considerations of consent completely, and I will return
to the comparison with direct theories—those resting authority on
something other than actual or hypothetical consent.

It could yet be objected that Joe is not under any obligation to consent
to the flight attendant’s authority, but only to what we might call her
leadership. He has a duty to follow her so long as she leads well under
these urgent conditions, but authority is something more. The objector
might say, and I am happy to agree, that there is no authority present
if the commanded person may simply disobey if he thinks the com-
mands are themselves at all defective. The objection continues, the
flight attendant is well positioned and knowledgeable enough to sup-
ply the most effective plan to aid the crash victims. But no one is obli-
gated to accept her authority even in cases where she gets it wrong. So
what they must agree to is not authority at all.

In reply, it is important to see that authority is rarely if ever absolute,
if that means that some commander must be obeyed no matter how er-
roneous or immoral the commands. The mere presence of exceptions of
that kind would not suffice to show that authority was not present at all.
We should accept that authority is present to some extent so long as a
duty to obey survives in some cases of erroneous or wrongful com-
mands. Those cases of error put into relief the fact that the source of the
subject’s requirement is the command, not some other goal, requirement,
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or consideration. That is the characteristic of authority, the moral power
to require action by commanding it.

Does the flight attendant have authority, even though, of course, some
errors would be too grave for a requirement of obedience to survive?
Consider a modest error. Suppose that she were to order Joe to grab the
bandages from the remnant of the overhead compartment. Joe correctly
believes that it would be wiser to secure whatever fresh water can be
found first. Does this exempt Joe from the duty to obey her command?
On the contrary, unless the stakes were especially high, it would be
wrong for Joe to decline to obey on that ground. The flight attendant
may be making a mistake, but she is in charge. This is characteristic of
authority, and different from merely following the leader when and
only when she is leading correctly.

Certainly the flight attendant’s having authority has something to do
with her having the training and position to have some tendency to
lead well in these conditions. The question, though, is whether the duty
to obey runs out whenever she errs. If, as I believe, it does not, authority
is present. So, to sum up the point of the example: when she asks Joe to
agree to do as she says, it is (new) authority, not merely leadership that
Joe would be wrong not to agree to. The result is a duty to obey, which
unlike a mere duty to follow, survives some of the commander’s errors.
Normative consent theory says that you are under authority even if you
refuse to consent because, owing to her knowledge and situation, you
would be wrong to refuse to consent to her having the power to require
actions of you even, sometimes, when she is in error. The duty to con-
sent in this case concerns the potential authority’s expertise and capac-
ity to guide under urgent circumstances, but normative consent theory
is open to other grounds, in other circumstances, for the duty to agree
to authority. As it happens, our use of the normative consent approach
(in chapter 7) will rely on the epistemic value of the authority in a sim-
ilar way.7

The Moral Power to Withhold Consent

Appeals to hypothetical consent can seem to miss the point of consent.
Often, it is a source of freedom and power to be able to refuse to consent
to something and thereby prohibit certain actions of others. This is a
value that hypothetical consent theories might be charged with ignor-
ing. Even in a case where it is wrong to refuse consent, it is often one’s
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own choice to make, and the non-consent keeps its moral effect: that
which is not consented to remains morally wrong even though the non-
consent is also wrong. For an example (not involving authority), if
someone asks for your consent to touch you, then even if under the cir-
cumstances you are required to consent (suppose, for example, you had
promised, or it would do them a world of good), normally they are not
permitted to touch you unless you actually do consent. How might you
be required to consent? Surely, not all refusals of sex are morally per-
mitted, even if they all are sufficient to forbid sex. Consider a commit-
ted sexual relationship. Normally, each partner will have a moral duty
to be sexually available to the other to some degree. To simplify, sup-
pose that this was simply promised. When sex is proposed, the partner
can still prevent it from being permitted by refusing to consent. If this
refusal is too frequent or at the wrong times, it might itself be wrong in
light of the promise (an “imperfect duty” not to always say no). Still, it
is each partner’s moral power, a power that can be rightly or wrongly
used, to permit or forbid sexual contact at will. We should have grave
doubts, of course, about a view that said sexual contact is permitted so
long as the partner was morally required to consent, whether or not he
actually did. Hypothetical consent is not enough for that. (We might
express this by saying that normative consent is null in this context.)
What I have said is only that the refusal of consent can be wrong, not
that this permits contact. My whole point is that even if refusal can be
wrong, and even if this fact were to generate an obligation to be sexu-
ally available, this does not nullify the refusal. It retains its prohibitive
moral force.

Why should wrongful non-consent be nullified when authority is
proposed rather than sexual contact, as normative consent theory pro-
poses? There is an important difference between the cases. It will be
helpful to look at a few examples. We have seen that wrongful non-
consent to sex is not null. Here is another example in which wrongful
non-consent is not null: in order to get to the movie theater, you ask to
borrow my car, for which I have no use at the moment. You have re-
cently let me borrow your car several times. If I refuse to consent to
your borrowing the car, this would be wrong, but it would still be
morally effective: you may not borrow my car to go to a movie without
my consent even if I am wrongly withholding it.

Now consider some cases in which wrongful non-consent is null.
Suppose we are roommates, and you never consent to my listening to
the stereo. This is wrong of you and, after a certain point, null. I should
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ask for your consent because, so long as you do not abuse your power, I
may not have the stereo on without your consent. But you have a duty
not always to say no. Moreover, in this case, if you violate that duty, your
non-consent is null. If I were proposing sex rather than music, your
non-consent would not be null, and so what makes it null is not simply
the fact that it is wrong.

I do not know what the criterion is for when wrongful non-consent
is, or is not, null. In the sex and car cases, if non-consent were null, this
would permit another to interfere with my person or property. In the
stereo case, null non-consent does not have this effect. I doubt that this
draws the line finally in the right place, though it might be a relevant
distinction. But with this in mind it is notable that the nullity of non-
consent to authority does not permit anyone to do anything. It does not
even permit anyone to issue commands, since all it does is put someone
under a duty to obey them if they are issued. Whether it is permissible
to issue the commands is a separate question. Since null non-consent to
authority only creates authority, and does not permit any actions, then
a fortiori it does not permit interference in my person or property. This
is as far as I am prepared to take the matter.

Recall (from chapter 3) that I have chosen to avoid the question
whether actual consent is required for legitimate law—law whose en-
forcement is permissible owing to its procedural source. Maybe law is
like sex in this way: even impermissible refusals are successful at for-
bidding the proposed action. In any case, normative consent is an ac-
count of authority, saying nothing about anyone’s being permitted to
do anything. Normative consent (without actual consent) can establish
authority even if it cannot establish legitimacy.

The Opportunity Objection

It can only be wrong for a person to refrain from consenting if that per-
son has had the opportunity to consent. Indeed, unless there is an op-
portunity, she has not refrained. It might seem as though this limits our
conclusions a great deal: if, when offered the opportunity to consent to
authority, a person wrongly refrains, then (in a certain class of cases)
she is under that authority just as if she had consented. But if there is no
opportunity to consent, there is no wrongful refraining in the first
place, and the point simply fails to apply. Call this the opportunity objec-

tion to normative consent theory.
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It is certainly true that without the opportunity she hasn’t wrongly
refrained. So her subjection to the putative authority could not rest on
this (missing) act or decision. On the other hand, we are not taking for
granted that a person only falls under authority owing to voluntary
acts of her own. So, the fact that there is no responsibility-anchoring act
of refraining in these cases (where there was no opportunity to con-
sent) is not of any clear relevance to the question whether authority ex-
ists. The question is whether the presence of that element—that factual
difference—makes any moral difference. Here are the two slightly dif-
ferent cases:

Case 1: Jodi is offered an opportunity to consent to some authority, in
conditions where refraining would be wrong. And assume this is a case
where wrongful refraining is null, leaving the authority situation just as
if she had consented.

Case 2: Conditions are just as in Case 1 except that Jodi is not offered the
opportunity to consent. Still, if Jodi had been offered the opportunity,
she would be bound whether or not she consented.

The opportunity objection must say that even though Jodi’s decision
whether to consent would make no moral difference with respect to the
authority, her being bound depends on whether she is offered the
chance to consent or refrain. What moral basis would there be for
thinking she escapes it? It is not as if offering her the chance to consent
or not would give her a choice between being under the authority and
being free of it. We are assuming that she would be under the authority
whether she consented or not because non-consent would be null. The
opportunity to consent or to refrain presents only a morally trivial
choice: whether to consent without moral effect, or refrain without
moral effect. There is no clear moral basis, then, for the opportunity
objection.

The Direct Authority Objection

I have said that normative consent theory, the view that results from
saying that non-consent is sometimes null, is a version of hypothetical
consent theory. Normative consent is present when it is the case that if
you had been offered the chance to consent to authority, you morally
should have consented, and as a result the authority situation is as it
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would have been if you had. There must be some prior moral consider-
ations, then, that make consenting required. In a certain way, this
means that normative consent is never the complete basis of an author-
ity relation. So what is its significance?

Since I am not claiming that normative consent is the only basis of
authority, I want to consider this objection in a particular form:

Direct authority objection: Whenever it would be wrong to consent to
authority in light of certain facts, those same facts already establish
authority independently of anything about the duty to consent.

Just because the hypothetical agent looks to certain prior moral consid-
erations does not show that those must already be the very moral
facts—authority facts—that the hypothetical scenario is designed to ac-
count for. So, just as Rawlsian contractors look to nonjustice facts, and
Scanlonian contractors look to non-rightness facts, normative consent
theory’s hypothetical consenters look to non-authority facts.8 The per-
son whom we imagine being offered the chance to consent does not ad-
dress the question whether there is authority present, but a separate
question: “Even if no authority were already present, would I be wrong
to refuse to consent to the proposed new authority?” There will be var-
ious non-authority facts that will bear on the answer to this question.

An example might help: suppose you think that there is no authority
without consent. Still, suppose I ask you, a passenger in my car, if you
will do as I ask (within reason) with respect to caring for the car. If you
refuse to consent, the refusal is wrong, or so I hope you will agree. Stop
the story before I try to claim that any authority enters. The important
point is that you are faced with the issue about the permissibility of ac-
cepting new authority even if you believe that there is, at least so far, no
authority already present to determine the matter. So the passenger’s
reasons are not, as the objection claims, the authority reasons them-
selves. It might be that it would be extremely rude to refuse, a rudeness
that is bad enough to be morally wrong. Or there might be other con-
siderations that require you to consent to my authority.

A set of facts that guarantees (materially entails) some moral condi-
tion might not yet be a sufficient (or any) moral basis for that condition.
The physical facts as stated in the language of physics entail all present
moral conditions, but they are not generally a sufficient moral basis. If
asked for a moral basis for my duty not to leave this café without pay-
ing, you would not for a moment think a physical account of the masses
and forces at play would be an answer, even though the facts about the
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masses and forces do guarantee that I have the duty. The problem is
that they do not give any moral basis for the duty. So it is no objection to
my account to say that the facts that would-be consenters look to al-
ready guarantee the authority facts.

A more formidable objection is that the duty to consent already de-
pends on prior moral facts, which might as well be taken as the moral
basis for the authority itself, as well as for the duty to consent. The di-
rect authority objection claims that the consent-requiring facts are al-
ready authority-establishing facts. This objection (if it is to be interest-
ing) claims that the facts are already a sufficient moral basis for authority.
However, whether consent to new authority is morally required is not
the same question as whether it is present. Normative consent theory ex-
plicates the presence of authority in terms of the separate—admittedly
still moral—question of when a person would be required to consent to
new authority if offered the chance.

This is only part of an adequate reply to the direct authority objec-
tion, of course. It might be a good reply to those who think normative
consent depends on previously existing authority. I have tried to show
how there could be authority resulting from normative consent even if
there were not already authority on independent grounds. However,
this might be granted by a proponent of the direct authority objection,
who might wish to add that, nevertheless, there always is already au-
thority on independent grounds, in addition to whatever ground for au-
thority normative consent provides. I do not want to argue that there is
no other basis for authority than normative consent. At the very least,
actual consent can be such a basis, and perhaps there are other bases. It
is hard to know how to decide whether whenever normative consent
grounds authority there would always already be authority on other
grounds, too, even though normative consent does not depend on such
existing authority. Since it is not clear how this coincidence could be
explained by the objector, I believe he bears the burden of proof.

Normative consent rejects the voluntarist idea that you are not under
authority unless you have voluntarily accepted it. Still, it retains the
idiom of consent rather than simply embracing utterly will-independent
requirements of authority. It retains the idiom of consent, of course, by
grounding authority in the fact that if you didn’t consent, at least you
should have. It is natural to wonder whether we are being fickle—
granting something to voluntarism, but then not really honoring it.

Normative consent retains, to put it in a way that is usefully vague now,
some connection to the will. It is intuitively compelling to maintain that
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there is, putting it vaguely again, some moral independence of each per-
son from the wills of others, having something to do with the fact that
they, too, have a will that is just as morally important as anyone else’s.
This is a quasi-voluntarist constraint on authority.9 This is one sense we
might try giving to the idea of natural freedom: no one’s will is more au-
thoritative, because of who they are, than anyone else’s, and so each of us
is free of other wills and subject only to our own. Unfortunately, this ex-
aggerates the situation. My freedom from the wills of other people does
not, of course, mean that I am free from true moral requirements. Our re-
spect for the freedom of others finds a limit when their will is exercised
immorally, and normative consent tries to capture this fine line. You are
not under another person’s supposed authority so long as you freely and

morally decline to accept it. But if your rejection of it is not (or would not
be) morally permissible, it is that moral fact that grounds the authority.

As a further concession to freedom, we can add that permissible co-
ercion is not yet warranted by the fact that your refusal of consent was
wrong. Some morally wrong choices are choices you nevertheless have
the right to make without interference. In any case, authority is not co-
ercive interference with your choices. It is only the imposition of duties,
and this is not something you can avoid by immorally refusing to con-
sent to it.

Normative Consent as Umbrella

Direct authority theories, of course, owe us some account of the direct
basis of authority, and this has proven difficult.10 In this section I want
to propose a way of thinking about the relation between normative con-
sent theory and several considerations that might seem to support au-
thority directly.

I want to consider several competing approaches to authority that
also do not rely on actual consent. My aim is to suggest that they might
be conceived so as to be compatible with normative consent theory.
What these approaches have identified, if this idea is right, is not any
general moral basis of authority, but several contexts in which a person
would, if asked, be morally required to consent to authority. The alter-
native approaches I will consider are (a) urgent task theory, and (b) fair
contribution theory. I briefly explain each one and propose reconceiving
each as falling under the umbrella of normative consent theory. Space
only allows a sketch of how this might be done.
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We can distinguish between relatively modest or ambitious uses of
normative consent theory. The ambitious approach would be to hold
that some authority is based on normative consent and some based on
actual consent, and that there is no authority that is not based on one or
the other. The more modest claim would be similar, except that it would
leave open whether there are some direct bases of authority. I do not
choose between these here, but I do want to argue that some cases of
supposed direct authority, derived from several different alleged direct
grounds of authority, are better conceived as based on normative con-
sent. Whether all alleged direct bases can be brought under the norma-
tive consent umbrella (when they are not simply mistaken) is a further
question I must leave aside.

First, urgent task theory holds that some tasks are morally so impor-
tant that there is a natural moral duty to obey the commands of a puta-
tive authority who is well positioned to achieve the task if only people
will obey. This is somewhat rough, and there are many possible vari-
ants, but it will serve the present purpose.11

One difficulty for such a view is in the idea of urgency. We cannot get
plausible results if we just let this stand for a measure of the great value
of something being done. The reason is that some things that would be
very great achievements nevertheless make no plausible moral claim on
everyone we might try to enlist by commanding them to help. For ex-
ample, if my religion is the true religion, then it might be the case that a
temple to my god would be of great objective value.12 That would not
yet establish that you have any duty to obey my commands to help me
build it. Other tasks, such as saving the person drowning at sea, do
seem to have a claim on the assistance of whomever I enlist to help me
save the person (assuming I am well positioned to organize a rescue, I
do not invidiously discriminate with my commands, etc.). The basis of
authority, then, is evidently not simply the fact that the task is impor-
tant. Normative consent theory proposes that in the case of some ur-
gent tasks, but not others, those who are commanded would, if asked,
be wrong not to consent to the commander’s authority for these pur-
poses. The wrongness of refusing consent, rather than urgency itself,
would be the explanation for why some urgent tasks ground authority
and others do not.

A second alternative approach to authority is often called the “fair play
argument,” but might be better called “fair contribution argument.” It
says, roughly, that it is wrong to take advantage of the cooperation of
others in an arrangement from which one benefits without contributing
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one’s fair share. Nozick and others have presented examples that seem
to meet this criterion but intuitively do not generate obligations, such as
cases where the benefits are either unavoidable or at least not actively
taken.13 Some writers have tried to limit the criterion to especially im-
portant benefits, but these adjustments face problems of their own.14

Consider fair contribution theory under the umbrella of normative
consent theory. The question now would not just be whether one is ben-
efiting without contributing, nor would it necessarily focus on the im-
portance or nature of the benefits. Rather, there could be a variety of
reasons why it would be wrong not to consent to authority in certain
contexts of fair cooperation. The importance of the benefits and costs
might certainly be relevant. But there is no obvious warrant for infer-
ring a duty to comply from facts about costs and benefits. Normative
consent theory asks which cases of this kind are such that it would be
wrong not to consent to authority if one’s consent were solicited. The
advantage of this step is that it is often easier to see that such a refusal
to consent would be wrong than it is to grant that, lacking consent, it
would be wrong to disobey commands.

Consider the honest effort of a putative authority to distribute bene-
fits and burdens fairly in order to accomplish a task that requires wide-
spread contribution and has morally important effects. For example,
consider a state collecting taxes in order to provide for national defense.
Suppose, though, that the state is fallible and does not always distribute
burdens quite fairly. The obligation to contribute fairly, then, would not
generate a duty to comply. If offered the chance to consent to being
under this state’s authority, however, the fallibility of the commands
might not be an adequate reason for declining. The commander’s aim-
ing at fairness, and maybe some reasonable tendency to approximate
fairness, has something to do with the moral story here, but it is not
simply a duty to do one’s fair share. It is the requirement to consent to
this fallible person’s authority so long as there is a proper and compe-
tent effort at fairness (or something along these lines). Since refusing to
consent would be wrong, you cannot escape the authority by pointing
out that you would not have consented to it. The result is a duty to com-
ply with the commands even when they are mistaken. I have not tried
to specify which precise features of the case have ensured that it would
be wrong not to consent to the authority. Still, this is enough to suggest
that fair contribution theory might best explain authority when it is
understood as falling under the larger umbrella of normative consent
theory.
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This at least suggests that the difficulties faced by direct theories can-
not be assumed to infect the normative consent umbrella in the same
way. The moral considerations for or against a duty to consent will
often be different enough from the moral considerations for or against a
duty to obey in the absence of any normative or actual consent.

It will be useful to bring together my conclusions about political
legitimacy and authority in a summary way. Recall that legitimacy is
the permissibility of coercively enforcing commands. As discussed in
chapter 3, no justification for coercion can succeed if it relies on doc-
trines that qualified views could reject. If the justification avoids rely-
ing on such doctrines, then maybe the coercion is justified, but I do not
take a stand on what else might be necessary or what collection of con-
ditions might be sufficient. For example, I leave open whether my ac-
tual consent to coercive enforcement is necessary for its permissibility.
It is, however, not sufficient, since even if I actually consent, the coer-
cion (even over me) is not permissible if the justification relies on any
doctrines that could be rejected from a qualified point of view (whether
or not I happen to accept the doctrine myself).

Authority, by which I mean the moral power to require action—can,
in principle, be established even without a generally acceptable justifi-
cation if normative consent (the moral duty to consent to authority if of-
fered the chance) is present. Actual consent is not required for author-
ity, though it might be sufficient if it were present. So, on the view
defended here, there can be authority without legitimacy.

Can there be legitimacy without authority—permissible coercion
without an obligation to obey? I am not sure. Even if the justification
were generally acceptable, it might still be wrong to coerce me unless I
actually (and without disqualification) consent to the coercive enforce-
ment regime. Still, it is possible that all of this could obtain without nor-
mative consent. That is, in such a case there need not be a moral obliga-
tion to consent to authority if one had been offered the chance. So, if a
person actually accepts a coercive enforcement arrangement, and there
is no qualified basis for rejecting it, then the coercion would be permit-
ted even if there were neither actual acceptance of authority—the moral
power to require action—nor any obligation to accept the commander’s
authority (normative consent). As for the authority and legitimacy of
political structures that meet the criteria of epistemic proceduralism, I
argue that owing to normative consent they are authoritative, and also
that they at least meet the general acceptability condition for legitimacy,
whatever other conditions on legitimacy might be appropriate.
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In the next chapter I will propose an account of why, under the right
conditions, people would be required to consent to the new authority
of democratic legal arrangements that meet the demands of epistemic
proceduralism. Normative consent is the umbrella, but we need a more
particular account for this particular context.
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Original Authority and the 
Democracy/Jury Analogy

We have seen the structure of epistemic proceduralism in chapter
6, and a general nonvoluntaristic approach to political authority, the
normative consent approach, has been laid out in chapter 7. In this
chapter I will argue that an epistemic proceduralist account of demo-
cratic authority can be grounded in normative consent. I try to bring to-
gether several promising considerations from the excellent literature on
political obligation and then link them up with the theory of normative
consent. I believe the resulting account avoids many of the most impor-
tant difficulties for previous attempts to account for political authority.

It will be helpful to begin by briefly describing the strategy of argu-
ment. Much of what epistemic proceduralism has to say about demo-
cratic lawmaking generally can be observed in a familiar setting, that of
a criminal justice system of trial by jury. I begin by arguing that a jury
trial system has the authority to require punishment or exoneration, and
that this depends neither on anyone’s consenting to it nor on the sys-
tem’s being authorized by any prior political procedure. It has what I
shall call original authority in that sense. The argument in the jury context
states and responds to the general objection that there cannot be author-
ity without consent or some other voluntary act of acceptance. The gen-
eral response is to use the idea of normative consent, but more is re-
quired to show that normative consent applies there. That is, I argue that
the conditions that support the authority of juries do so by making it
morally required for individuals to consent to that new authority
arrangement. If our earlier discussion of normative consent is sound,
this would establish authority even if no consent was given or solicited.

By reflecting on the original authority of a jury system, I hope to
identify several considerations that morally explain it. These would not
only shore up our confidence in it, but they are then available to apply
in other contexts. In particular, of course, I will then argue that these
conditions apply in a very similar way to the question of the authority
of democratic lawmaking institutions. The reasoning for democratic

C H A P T E R V I I I



authority is meant to stand on its own two feet, more or less. The sug-
gestion is that we can see how such an argument would go by trying
something closely parallel to the argument that supplies the moral
basis for the original authority of jury systems. To anticipate, both sys-
tems serve urgent collective tasks with institutions that can publicly be
seen to have some decent tendency (better than or at least nearly as
good as any other and also better than random) to produce good or cor-
rect decisions. There is no pretense of justifying particular institutional
details in either context. If the arguments succeed as far as they go, then
that would become an important further topic.

There is a methodological point that might preempt certain misun-
derstandings and objections. I divide my arguments into two kinds
here. One kind is aimed at giving the reader sufficient reasons to be-
lieve in the original authority of a jury system. Only the other kind tries
to provide an account of the moral basis or justification for it. So, first, I
hope to make the authority claim intuitively plausible, giving reasons
of an intuitive kind to believe it. But these will probably strike many of
us as highly provisional, vulnerable to being overridden without sup-
port of other kinds. This is where it is important to consider what might
be the moral basis for this authority. If no good account of the moral
basis could be found, we should wonder if there is one, and believe in
the authority less confidently or even not at all. But I do offer an account
of its moral basis, which I then apply to the case of democratic politics.
First, though, I consider the jury context in some detail.

Prejuria

Imagine Prejuria:

The men and women of Prejuria have held their community together
tenuously for some years even without any commonly accepted criminal
justice system. There is widespread agreement, even among the trouble-
makers, that certain things are unjust: theft, assault, fraud, slander, and
so on. There are even well-known social rules that specify which of the
unjust things are, as it were, the community’s business. Some people call
these laws, but they are not enforced in any public way. The rules do
specify the punishments for each “crime,” but there is no institution de-
voted to accusing, trying, or punishing anyone. People form their own
judgments and treat each other accordingly. This causes some serious

O R I G I N A L A U T H O R I T Y

137



problems for the people of Prejuria, as the case of Prudence Powers illus-
trates. Ms. Powers, who owned one of the community’s general stores,
was seen by at least a dozen people (so they say) sneaking out the back of
Faith Friendship’s general store, with which Ms. Powers’s store com-
petes for customers, just before Mrs. Friendship’s store burned to the
ground. This struck many people as less than surprising, Ms. Powers
being a ruthless businesswoman when she isn’t busy entertaining one
man or another. This was a year ago, and Ms. Powers has since found it
impossible to live a decent life in Prejuria, since no one will talk to her, do
business with her, or intervene when she is verbally or even physically
accosted, which often happens if she goes out in public. She reasonably
fears leaving her house now and lives on the meager provisions she makes
herself. It so happens that this roughly corresponds to the punishment—
extended imprisonment—that is known, in the public rules, to be associ-
ated with the crime of which she is accused. Everyone realizes, though,
that she is also in danger of being killed by some of the community’s
rougher elements.

Let us call this the story of Anarchic Prejuria. We should also consider a
variant: Epistocratic Prejuria, in which there is an institution for accus-
ing, trying, and punishing, if you can call it an institution.

The church fathers meet on Friday nights, and they let it be known on
Saturday mornings what needs to be done to whom. They have said that
Prudence Powers ought to be confined to her home for nineteen years.

In a third and final rendition of Prejuria,

A group of citizens has invented a system whereby a panel of six citizens
is randomly chosen and asked to hear the case against any accused per-
son and the case in that person’s defense, and to make a decision as to
whether the named punishment shall be imposed or not.

Call this Juristic Prejuria, a transitional phase, if it should hold up, to a
successor community, Juria. There is nothing like a legal basis for these
proposed jury trials, which are the brainchild of a private group, Citi-
zens for Public Justice.

Suppose that these three scenarios are all available to citizens of Pre-
juria. If enough people accept and comply with any of them, then that
will be the way things are done for the foreseeable future: anarchic,
epistocratic, or jury-based administration of criminal justice. Obvi-
ously, so long as the details are filled in right, the jury-based system is
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the one we should hope they choose. Unfortunately, our question is a
more difficult one: supposing the jury system gets going, do the citizens
of Prejuria have an obligation to abide by its decisions? We do not al-
ways have an obligation to obey the commands of a system simply be-
cause we think it is a good thing. On the other hand, its being a good
thing can, along with other features of a case, contribute to the case for
an obligation to obey, and in this case I think it does.

Here is the shape of the argument before turning in more detail to
several points that it depends on. First, in Prejuria, there is no qualified
disagreement with the proposition that the jury system will be more
likely to promote substantive justice than the anarchic arrangement,
and also better than a random procedure for choosing decisions. This
depends on some features of the jury system to be discussed later.
(Now here, of course, we commit ourselves to a small part of the con-
tent of our acceptability requirement, the principle saying which points
of view are qualified and which not.)1

Second, whether or not the epistocratic arrangement, in the hands of
the church fathers, would do even better than the jury system, there is
indeed qualified disagreement about that proposition. Roughly, this is
because they are so demographically narrow (all adult male coreligion-
ists). My argument here is the same as my general argument against in-
vidious comparisons in political justification (see chapter 2, “Truth and
Despotism”), and I say no more about it here. The importance of this
reasonable objection to the epistemic value of the system of the church
fathers emerges when we ask whether the system would receive nor-
mative consent: would citizens be morally wrong not to consent to its
new authority if they were given the chance? I contend that they would
not be wrong—such consent would not be morally required of any citi-
zen who (within a qualified point of view, not just any point of view)
doubted that the church fathers would be substantively any more accu-
rate than anarchy.

By contrast, however, no qualified person could doubt that the jury
system (suitably constituted) would perform better than anarchy, and
so there isn’t the same basis for refusing to consent to its authority if
given the choice. This is not yet a positive argument for an obligation to
consent to the jury system’s authority. Prejuria meets several further
conditions, which we will look at shortly.

Finally, those considerations will persuade some readers that there is
an obligation to obey the jury in Prejuria. Some others, however, will
wonder how such a duty can simply befall us—how we can be obligated
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to this arrangement even without consenting to obey it, or without even
voluntarily doing anything to join ourselves with it. Here is where nor-
mative consent emerges as the deepest level of justification of authority:
it is no objection to the authority of the jury to say that you have not con-
sented to it if, as I argue, refusal of consent would have been morally
wrong and null, resulting in authority in any case. That gives the shape
of an argument. Let us turn to considering the points in more detail.

The Antivigilante Principle

So far, all I have argued is that one particular excuse for not consenting—
qualified doubts about the epistemic value of the arrangement—is not
available in the case of the jury (though it is available as a reason for not
consenting to the authority of the church fathers or any other epistocratic
proposal). The invalidity of one particular rationale for withholding con-
sent hardly establishes an obligation to consent. So we need something
more, some positive support for the original authority of the jury system.
As I have said, there are two kinds of support to distinguish: reasons to
believe it, and a moral basis for it. I begin in this section with reasons to
believe it, before venturing an account of its moral basis. Should we be-
lieve that the spontaneously created juries in Prejuria have the
authority—the moral power—to require of certain individuals that they
punish or exonerate defendants as the jury system decides? I believe that
there is an antivigilante principle that strongly suggests just that.

Locke argues persuasively that a condition in which anyone may take
it upon themselves to punish those who deserve punishment will be a
chaotic condition that is bad for everyone. We would all be better off if
there were an organized justice system in which certain parties judged
and punished, and the rest were obligated to refrain from punishing even
where it was deserved. This is one particular line of argument for the
principle that,

when there is a system that serves the purposes of judgment and pun-
ishment without private punishment, then private punishment is
morally wrong.

Let us call this the antivigilante principle. It could be argued for in differ-
ent ways. I will simply assume that the principle is true. It is likely to be
accepted even by many who would doubt or deny that there is ever a
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distinctively political obligation to obey the law, and so by assuming it,
we will not be begging the question against them.

We are assuming that crimes and punishments in Prejuria are not set
by any laws. Intuitively, though, the application of the antivigilante
principle does not seem to be limited to a system that enforces man-
made laws, and indeed Locke’s argument emphasized the enforcement
of moral laws of nature forbidding such things as murder, assault, and
theft.2 There are at least some moral rules that, when enforced by the
right kind of system, trigger the antivigilante principle, empowering
the enforcers to forbid private punishment when someone has been
exonerated by the central enforcement system.

Under the right conditions, according to the antivigilante principle,
public exoneration is final. That is, even if the defendant is guilty and
does deserve punishment, if the public justice system exonerates him,
then individuals are forbidden from correcting the error on their own
initiative by carrying out the deserved punishment. Most of us are vis-
cerally more resistant, in general, to punishment than we are to exonera-
tion, even if we do not doubt that justice does sometimes call for punish-
ment. It seems more important to exonerate the innocent person than to
punish the guilty. So reverse vigilantism—privately exonerating the erro-
neously convicted person (say, by freeing the person from jail, etc.)—is
less unattractive than vigilantism, or punishing the erroneously exoner-
ated. On this way of looking at things, the primary purpose of a public
justice system is not punishment but exoneration. The most urgent thing
is to prevent private punishment, and the best way to do this is to have a
visibly adequate system of punishment. We must publicly punish not be-
cause punishment is so important, but to forestall private punishment. By
punishing in a way that is publicly seen to be adequate, it becomes
morally indefensible to punish privately. Public exoneration is final.

I do not know whether this asymmetrical view of the relative impor-
tance of due punishment and due exoneration is correct, but I do not
want to delve into it here, and so I will only assume the antivigilante
principle, that when there is an adequate public justice system, then
even when it erroneously exonerates someone, that is final, and private
punishment is morally forbidden. This is an instance of political au-
thority. It is, or so I will argue, a moral power to forbid the action of pri-
vate punishment. I will leave open whether or not there is also an anti-
reverse-vigilante principle, which would be a moral power to require
(of jailers and so on) punishment.3
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Notice that there is nothing to the antivigilante principle unless pri-
vate punishment might otherwise have been permitted. Is there, as Locke
claims, a natural permission to punish? We can take it for granted that
private punishment is inaccurate and destabilizing. Locke obviously
knew this when he, nevertheless, held that if the only alternative is the
unchecked reign of thugs and thieves, private punishment is permissible.
We do not have to assume that the permission extends as far as retalia-
tory killings. For our purposes what matters is whether there would be
any significant private punishments that would be permitted in such a
condition. If so, then this gives some substance to an antivigilante princi-
ple that would then forbid these private punishments when there is a
public system in place.

We should think first about the milder kinds of punishment, al-
though we will not get much from the analogy unless it is punishment
of a coercive kind, something more than, say, a refusal to associate with
a person known to have stolen from you. Upping the ante just a little,
consider a village thief. In the absence of a public system of judgment
and punishment, would it be permitted for the members of his commu-
nity to forcibly exclude him from social and communal venues and
events such as taverns, shops, gatherings, meetings, and so on? I think
the answer is rather obviously yes. There is, then, a natural “right”
(more accurately, a permission or moral liberty), of some scope, to pun-
ish certain moral wrongs when there is no public system of judgment
and punishment. Perhaps even more would be permitted, but this is
enough for our purposes. The antivigilante principle says that once
there is an adequate public system of judgment and punishment in
place, such forcible exclusion would no longer be permitted (although
people would remain free to choose whom to associate with and so on).
If he is publicly exonerated this is final, and private punishment would
be wrong.

It might be objected that this antivigilante principle is not a form of
authority at all. It simply states some conditions under which it would
be wrong to engage in private punishment, but it is not a case of a moral
power of one agent to require action of another agent. It would be easier
to show that the anti-reverse-vigilante principle was a kind of authority.
There, at least, there is pretty clearly a command to the jailer to punish,
and to not privately exonerate, the convicted person. Things are less ob-
vious in the case of the antivigilante principle. The public judgment and
punishment system in a condition such as Prejuria does not explicitly
or obviously issue commands to everyone to refrain from vigilantism.
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Authority is the moral power to require or forbid actions, not merely
the moral power to do things that happen to result in requirements or
prohibitions, something that we all do all the time (when I walk into the
street, the driver gains an obligation to slow down, etc.). Does an ade-
quate public system of judgment and punishment forbid private pun-
ishment, or does it merely result in that prohibition? Only in the first
case would it be a case of authority.

Let us give a name to the sort of case that we are hoping to avoid
here. A side-effect case is one where a requirement or prohibition is the
result of certain acts of mine but where they are no part of the point of
the act. These are moral powers to bring about requirements or prohibi-
tions, but not moral powers to require or prohibit, and so not authority
in the sense we are after.4 We want to know that the moral power that
the juries would have to prohibit private punishment is not just a side-
effect power. Consider a case in another context where something is
forbidden without an actual command against it, and yet the resulting
prohibition is not merely a side effect either. If I post a flyer on a public
bulletin board, say an ad for a car I am selling, it becomes morally
wrong for others to post a flyer in that very place, covering mine. This
is not commanded by me or anyone in any obvious way. And yet it is
not merely an extraneous side effect. The resulting prohibition is espe-
cially important to the whole point of posting the ad in the first place.
A second example: you can forbid me to ask you on a date by wearing
a wedding ring. Neither you nor anyone commands me not to ask you
on a date. The prohibition is not the result of a command. On the other
hand, the creation of that prohibition is such an integral part of the
point of wearing a wedding ring that we should regard it as a moral
power exercised by wearing the ring. The wearer of the ring has the
moral power to forbid people from asking her out, and it is not just a side
effect.

I do not know how to give precise conditions for side-effect versus
non-side-effect cases, but I contend that the prohibition on vigilantism
brought about by an adequate justice system credibly declaring the in-
tention to serve the purposes of judgment and punishment in a central-
ized public way is not a side-effect case. It is not just that the agents who
invent and run the public justice system can choose whether to produce
the obligation or not; that would be compatible with its being a side ef-
fect. It is that the resulting prohibition on private punishment is espe-
cially important to the whole point of developing the public justice sys-
tem in the first place. The justice system has the moral power to forbid
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private punishment, not merely the power to bring it about that private
punishment is forbidden. It is, then, a case of political authority.

Spontaneous juries are highly plausible cases of political authority,
ones it will be hard for the philosophical anarchist to deal with. This
claim of mine would be on sounder footing if we had an account of the
moral basis of this authority, and I propose a deeper basis later. But if
you grant it, you must reject both philosophical anarchism and volun-
tarism. The spontaneous juries in Prejuria would be cases of political
authority even without any consent or voluntary act that incurs the ob-
ligation. I hope to have provided good reasons to believe this, but in
order to solidify that belief, and to use what we have learned to support
epistemic proceduralism’s claim to the authority of democratically
made law, we need a deeper general account of the moral basis of the
authority in the jury case.

Before turning to that, we should pause to look at the map for this
chapter. The destination is the conclusion that (at least certain possible)
democratic arrangements would be authoritative because it would be
wrong not to consent to their authority. Having just argued that there
is authority in a different context—new juries in Prejuria—we will next
consider a moral basis for that authority. Finally, I will argue that the
democratic context parallels the jury context in the right ways, so there
is the same kind of moral basis for the authority of democratic arrange-
ments with the features specified by epistemic proceduralism. I turn
now to an account of the moral basis for the authority of juries in Pre-
juria.

An Approach to Authority

Over the years, it has proven difficult to find a satisfactory account of
political authority. The account I propose here brings together elements
from several familiar accounts in a new way. The long list of challenges
to accounts of political authority cannot be engaged here, but I will take
up a few of the main challenges I think the view must face and argue
that it succeeds in overcoming them.5

We should begin outside of questions about authority, by considering
what sort of duty we have to contribute to the solution of big problems
such as poverty around the world. It is common sense that we should
support institutions that address the problem, or we should contribute
to some extent in other ways on our own, or both. There is disagreement
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about how stringent these obligations are, but few people think they
place no obligations on us at all. Certainly, it is debatable, but it would
be progress to show that political authority is no more problematic than
humanitarian duties. Let us define as,

Humanitarian duties: duties to contribute to the solution of great hu-
manitarian problems either by making a positive difference or at least
by acting in such a way that if people generally acted that way the
problem would be significantly lessened or solved.

Humanitarian duties are not necessarily duties to obey anyone, and so
in assuming that they exist we will not be begging the question in favor
of political authority. Obedience to supposed authorities might some-
times be an effective way to help solve humanitarian problems, other
times not. So far, this is not enough to support authority of the kind we
are after, the kind where a command creates an obligation even apart
from whether obeying it (alone or together) actually does help solve the
problem it aims to solve. Even philosophical anarchists, people who
deny that there is political authority, accept that we often have reason to
do as authorities command. For example, what is commanded might be
independently morally required (refrain from murder), or we might be
morally required to coordinate our actions with others (drive on the
right), and so on. What they doubt, and what I want eventually to claim,
is that we sometimes have a duty to do as the state says because it has
said so, even apart from whether doing so best serves any of the pur-
poses that are in view. That is the kind of authority that is often claimed
by, or at least on behalf of, states, and once it is formulated in this way
it is easy to see why political philosophers often meet it with skepticism.
I want to argue that political authority can be supported as one kind of
humanitarian duty, a category of duty that it is very difficult even for
opponents of political authority to deny.

What is the humanitarian problem to which political obligation
might, in some sense, be a solution? We don’t want to get ahead of our-
selves. We want to begin with an account of the authority of juries in
Prejuria—their moral power to forbid private punishment. Only then
will I try to show that a similar approach will account for the political
authority of laws made by a suitable democratic system. So we begin
with this set of questions: What is the humanitarian problem to which
the juries are part of a solution? In what way does this morally ground
the authority of juries? How does the account of these things avoid cer-
tain well-known challenges to theories of the moral basis of authority?
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If poverty, when it exists, is a humanitarian problem, then so is anar-
chy. “Anarchy” is a vague term, but here I will mean specifically the ab-
sence of a public system of judgment and enforcement such as we see in
Prejuria. I assume, with Locke, Kant, and many others, that this is a
disastrous condition, and I assume that people have a humanitarian
duty to contribute to its remediation. I do not assume that they have ex-
tremely stringent duties to do all they can in this direction, but at least a
duty to do their fair share. I will define a fair share as a contribution
such that if everyone made a similar contribution the humanitarian
problem would be solved or greatly improved. This is too vague to tell
us just what would count as such a contribution, but that will not matter
for present purposes, which involve sketching an approach to authority
that solves some familiar problems and which could be extended to the
case of democratic authority.

So, assume there is an obligation to fairly contribute toward remedia-
tion of the humanitarian problem of what I will call juridical anarchy—
the absence of a common system of judgment and punishment. There
are contributions of different kinds, but one kind will be obedience. The
problem will not be solved until there is a justice system that is gener-
ally complied with. Even though my own compliance will make no sig-
nificant difference, since others will either comply or not largely re-
gardless of what I do, it would be unfair of me not to comply for this
reason even as others do comply. And what is needed is for people to
comply even when, at least in some cases, they do not themselves be-
lieve that the jury’s verdict is correct or they believe that the punish-
ment is unjust (leaving aside here what the limits to this might be). The
result is authority. The spontaneous jury system obtains the moral
power to require or forbid certain actions.

This is too fast, of course, for several reasons. Perhaps the most im-
portant is that, as bad as judicial anarchy is, it is not plausible that we
have a duty to obey a judicial system administered by the Hell’s An-
gels, or even the church fathers. So the duty to contribute by obeying is
not based simply on the fact that judicial anarchy is bad. It rests on cer-
tain features of the jury system. In particular, the duty to obey the jury
system in Prejuria stems partly from its having, in a way that all quali-
fied points of view can accept, a decent tendency to make accurate
judgments of guilt or innocence, and to assign appropriate punish-
ments. This is the element of the account that will be most important
when we eventually apply the approach to the authority of demo-
cratically produced laws—the publicly recognizable epistemic value of
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the procedure. But, first, there are several important questions that we
need to take up about the general approach.

The approach so far resembles an account of political authority that
has been much discussed in recent years, based on an idea of fair con-
tribution to important tasks. This “fair play” approach faces some im-
portant problems, and so it is important to distinguish the approach I
am taking from that one, at least briefly. The standard versions rest on
the fact that the agent benefits from the scheme, and so she is a “free
rider”—taking advantage of others—if she does not contribute. My ap-
proach rests instead on the moral importance of the humanitarian
problem. I am not free riding in the standard sense if I let the problem
of grave poverty be addressed by others without helping. The system
that results might not benefit me in any way, and so I am not “riding” at
all. This is an advantage for my approach, I believe. The idea of free rid-
ing does not seem to cover cases where the advantages are not actively
sought or taken. Arguably, I am not taking advantage of others unless I
am somehow taking something, but it is difficult to establish that most
citizens are taking benefits (as distinct from merely benefiting) in the
relevant sense.6 On the approach I have sketched, no use is made of the
idea of taking advantage of others. The claim is simply that humanitar-
ian problems cast duties over us all, and that it is not fair for any person
to leave the solution of the problem to others.7

A second challenge that has often been pressed against the standard
fairness accounts is that it is easy to devise counterexamples, cases that
meet the proposed conditions but that intuitively do not result in an
obligation to obey. For example, I cannot be obligated to help run a
radio station just because I sometimes turn it on and enjoy listening.8

My approach avoids these counterexamples by concentrating on the
need for solutions to humanitarian problems, not all kinds of benefi-
cial projects.9

There is another common approach that mine resembles in some
ways, what we might call the urgent task approach. Very roughly, these
are approaches that say that some task is so important that people are
obligated to obey if someone sets themselves up as an authority in a
way that would solve or significantly reduce the problem at hand. The
central problem for this as an approach to political authority is that it
has trouble explaining why I have an obligation to obey the laws of my
own particular state, and not (at least not to the same extent) the laws of
other states—what Simmons calls the particularity problem.10 If the French
are obligated to send their money to the French government because of
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the great importance of the problems the government will use the
money to solve, then why wouldn’t all people around the world have
the same responsibility for helping the French government solve those
problems? Since humanitarian tasks seem to broadcast their obligating
force to all moral agents equally, they can seem like an unlikely basis
for differential obligations to obey one’s own particular government.

Simmons makes a useful distinction between two kinds of pressing
tasks and argues that there are problems with using either of them in
this kind of theory of authority.11 The first kind of pressing task is fa-
miliar from duties of rescue. However, even if duties of rescue, such as
the duty to save the proverbial drowning baby in the nearby fountain,
have the potential to supply some particularity, they do not seem to
have another feature that my view requires, namely, a fair division of
responsibility. Even if few people are helping, I am not permitted to
stop at the level of aid that would, if exerted by everyone present, save
the baby, but that will not, by itself, do any good at all. I must do more
than a fair sharing of burdens would require. Applied to the context of
political authority, this rescue model would implausibly suggest that,
for example, I must not only pay the taxes required by law, I must send
considerably more if others are shirking. Likewise, I need not send any
if enough is being sent by others. This is not how political authority
works.

The second kind of pressing task yields duties of charity (as Sim-
mons calls them), such as the duty to contribute to alleviating hunger in
the poorest parts of the world.12 Simmons seems to grant that these du-
ties exist and that they are characterized by something like a fair divi-
sion of responsibility.13 I am not obligated to give and give to the distant
poor simply because others are not giving enough. Charity matches po-
litical authority better than rescue in this respect. The problem, he ar-
gues, is that duties of charity cannot explain the particularity feature in
the idea of political obligation.

Simmons thinks that the wide-ranging duty of charity cannot ex-
plain any duty to obey the laws of one’s own particular country,
whereas a more local duty to remedy an emergency does not have the
fair-share feature of the duty of charity: one can be simply excused if
the problem is distant, letting the burdens fall on those nearby. Sim-
mons’s distinction between duties of charity and duties to rescue (183)
is not as clear as it looks at first. There are, of course, local and tempo-
rary emergencies, such as a child lodged in a well, or a disastrous hur-
ricane. But what is the contrast class? Simmons speaks of the chronic
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global problem of hunger and poverty, but this is nothing but a constant
(and perhaps systematic) set of local and temporary emergencies—
individuals whose health and lives are in danger. We could hold that
the burden falls exclusively on people who are nearby, but for some
purposes we think of these local emergencies as part of a chronic prob-
lem that places duties on all humans everywhere. The question seems
to be how a task could have both the fair-share feature of charity tasks
and the particularity of rescue tasks.

These can be combined if the way to address the charity task is by or-
ganizing in certain local ways. Suppose we see the problem of political
organization as a global problem: people need health, security, and jus-
tice everywhere, and we are all called upon to help provide it. Accept-
ing the authority (within limits) of our local states is one way to do our
part. States have not magically arranged borders along just the an-
tecedently correct lines, or any such thing. Their significance stems from
their availability and effectiveness, such as it is.

If this is right, then we should be able to imagine a similar frame-
work for addressing global poverty in a way that generates obligations
to one’s own particular local agency. Suppose that an agency such as
Oxfam were to set up offices around the world, where each office prom-
ulgated amounts and forms of aid that local individuals are expected to
contribute. Different locales will have different abilities to pay, different
trade-offs between time and money, different resources or skills to con-
tribute, and so on, and so different districts would produce different re-
quirements. It is plausible to think that one’s duty of charity in this case
(we are assuming there is some such duty) would require complying
with the requirements of the local Oxfam office rather than striking out
on one’s own and helping as one sees fit. It certainly does not seem as
though each of us would be required to attend equally to all the local
offices and their requirements. The large or global problem would have
generated duties of a local or “particular” kind. Of course, this would
depend on further conditions such as that Oxfam is reasonably effec-
tive, that it is the only one, or it is the salient organization to focus one’s
efforts with, and so on. But it looks like duties that Simmons calls duties

of charity (contrasted with duties of rescue) can indeed generate require-
ments of a suitably “particular” form, requirements to abide by the
commands put forward by the agency in one’s own district.

The spontaneous juries that arise in Prejuria have a similar structure.
The need for judgment and enforcement of the relevant moral rules is
a pressing one everywhere, and it might well be that one good way to
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address it is to divide the world into districts. The overall system is pro-
moting a perfectly agent-neutral value, a species of justice. And, as Wal-
dron points out, there is plausibly a moral requirement on everyone
everywhere to promote and sustain, or at the very least not interfere
with, just institutions. This requirement might very possibly have the
sort of obligation-limiting feature of the idea of a fair contribution that
Simmons grants in the case of duties of charity. In any case, this duty to
uphold just institutions is separate both from the duty to contribute to
solving the humanitarian problem and also from the local require-
ments (Waldron calls them range-limited principles) applying to people
in a particular (e.g., districted) way.14 The duty to uphold just institu-
tions does not generate a duty for Prejurians to obey all the rules of
other jurisdictions. Their duty to obey the rules in Prejuria stems from
the districted solution to the urgent task, which is global in scope, of
putting people under the auspices of just institutions. Crucially, these
localized duties are not to be thought of on the model of duties of res-
cue. They are part of a system devised to address the nonlocal urgent
task of bringing people under adequate procedures of criminal justice.
As the slogan goes, “Think globally, act locally.” The particularity prob-
lem, then, does not appear to be an insuperable difficulty for ap-
proaches that ground authority in an important moral task that the sys-
tem of authority credibly claims to address.

It might seem as though the reference to the global problem is super-
fluous and the duties of Prejurians simply stem from the need for crim-
inal justice in Prejuria. The problem with putting it that way is that it
does not explain why these needs in Prejuria put duties only on Prejuri-
ans rather than on everyone in the world. That problem is solved if the
duties of Prejurians are seen as implications of their, and everyone’s,
duties to contribute to the global need for criminal justice, with the par-
ticularity of each person’s duties stemming from the fact that the best
solution is a districted one.

Bringing these points together: great needs can generate obligations
to help solve them. In some cases the appropriate solution will direct
individuals’ obligations not to the problem itself, but to some particular
part of a system that addresses the problem. Duties of charity (in Sim-
mons’s term) can both call out to everyone and also yield duties of a
particular or local kind in this way. This sketches the general kind of
approach I will be taking to the question of political authority. For con-
venience, call it the think globally, act locally model of political authority
or, for short, the global/local model. I will not belabor the way in which
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I believe it would account for the duty to obey the juries that arise in
Prejuria. Briefly, there is a great need for people to be under a justice sys-
tem of judgment and punishment, and the appropriate system for solv-
ing this problem divides people into local districts. I now fill this ap-
proach in further by responding to several natural challenges.

Enter Normative Consent

Even if the global/local model explains a duty to contribute to the solu-
tion of a global problem,15 more needs to be said to explain how it gives
rise to authority. The reason is that authority has a special and some-
what surprising structure, as we have seen. Even where authority is, in
a certain way, based on its addressing some great need, the obligations
it generates are not conditional on whether the command is the best or
right command, nor on whether obedience is the most effective way for
me to help address the underlying great need. So, the challenge is this:
even if the global/local model explained how I might get an obligation
to direct my efforts to some local portion of the system that is address-
ing the need, something more would be needed to explain why I would
be obligated to follow orders, to do what I am told because I am told.

One way of pressing that challenge would be to insist that while
some obligations, such as obligations to help with systems aimed at al-
leviating famine, might just befall us, obligations to do as we are told
are not like that. Moral agents possess a special kind of freedom from
each other’s authority. It cannot simply befall us, but can only arise sub-
ject, in some way, to our own will. I have been carefully vague in phras-
ing the claim. It does not say that there is no authority without consent,
but only no authority that is not, in some way, connected to our will.
This is the quasi-voluntarist constraint that we granted for the sake of ar-
gument in chapter 7.16 This constraint implies that we cannot fall under
another’s authority simply on the basis of the moral urgency of some
task. This constraint would be met, of course, if actual consent to au-
thority were present. The problem is that there simply isn’t actual con-
sent to political authority by all those whom the law purports to obli-
gate.17 The question is whether some weaker connection to the will is
more widespread and also sufficient to supply what is appropriately
demanded by a quasi-voluntarist constraint.

In chapter 7, I argued that political obligation could be grounded
without consent, but on normative consent—the fact that consent
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would have been morally required (even prior to any assumption of
authority) if it had been solicited.

Normative consent names a moral obligation, when there is one, to
consent to proposed new authority. It is, I believe, morally equivalent to
a promise to obey. In the context of Prejuria it would be a moral obliga-
tion to consent to the proposed new authority of the juries. We have
looked at a model of obligation to obey that emphasizes the fact that the
obedience is a contribution to a pressing humanitarian task. When we
turn to normative consent we are not asking, at first, about a duty to
obey, but a duty to consent to the new authority—a duty, not to obey,
but to promise to obey. This raises the following problem: even if obe-
dience is a contribution to the task of establishing criminal justice,
merely promising to obey is not a contribution to that same task. All the
promising in the world will not bring about criminal justice without
people actually obeying the juries’ commands to punish or exonerate.
Obedience to the juries is a contribution to criminal justice in a way that
merely promising to obey is not. The question is how to use the
local/global account as an account of a duty to promise to obey, even
though promising is not a contribution by itself in the absence of the
actual obedience.

It will help to distinguish between two distinct pressing tasks. The
first is the one we have mainly been considering: the task of putting
people under an adequate system of criminal justice. Call this the en-

forcement task. The second is the task of getting people to have promised
to obey an adequate system of criminal justice. Call this the general com-

mitment task. The duty to promise to obey, a duty that would establish
normative consent to the authority, stems from its being a contribution
to the general commitment task, not from its being (what is far less
clear) a contribution to the enforcement task. The structure of the ac-
count, then, is still a version of the local/global model. There is a global
general commitment task, and it (naturally or under contingent condi-
tions) calls for a districted solution, in which each person ought to com-
mit to obeying (committing is not the same as obeying, of course) those
local authorities. This is a contribution to the general commitment task
in the sense that if everyone were to act in a similar way, the task would
be met. All this is straightforward so long as the general commitment
task can be shown to be important in its own right. This is crucial, since
the other task, the enforcement task, while of obvious importance, is not
promoted by mere commitments or promises or consent. It needs obedi-
ence, and yet the quasi-voluntarist constraint prevents our inferring a
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duty to obey simply from the importance of the task. The importance of
the general commitment task in its own right, then, is our next question.

Put aside the context of authority for a moment. If you promise to
meet me for dinner, there seem to be two things of value in view: the
honoring of the promise (meeting as planned), and the promising
itself.

The Dinner Promise
I would like you to come over for dinner Sunday. As it happens we are
very likely to have dinner Sunday in any case. I know you like me and so
you want to come to dinner, and you usually do come over on Sunday
evening. Still, since I plan to make something special, I want you to com-
mit, to promise.

Why do I want you to promise? No doubt, in many cases the promise
will increase the chances of the act because many people are inclined to
honor their promises. This is often part of why we want the promise.
But there are other ways to increase the chances that you will come over
for dinner. Instead of asking for a promise I could let you know that the
wine I will be opening is one of your favorites. You were already very
likely to come over, and this makes it even more likely, and suppose the
chances are increased to the very same extent that a promise would
have done. Are they nothing but interchangeable strategies? In some
cases, they might very well be. In other cases, though, the promise has
a value that is not exhausted by the increase (if there is any) in the
chances that the act will be performed.

Here is another context in which the value of the promise is not sim-
ply its tendency to make the act more likely:

The College Loan
Danielle’s parents offer financial help that allows her to attend college.
She is already strongly inclined to pay them back, but they could still in-
crease the chances in two ways, and to just the same extent: they could
either point out that if she does not pay them back her income tax will be
enough higher that it will take half of the original amount, or they could
ask her to promise. They might reasonably want the promise instead of
the tax incentive.

The reason cannot be any difference in the probability of repayment,
since there isn’t any such difference. I am deliberately avoiding offer-
ing any account of why the promise is valuable beyond its tendency to
probabilize the action, because that is deeper than we need to go. It will
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even serve my purposes if the value does consist in the promise making
the act more likely. The important point in the Prejuria example is that
the commitment itself is valuable, whether you think it is for instru-
mental or intrinsic reasons. If so, then what I have called the general

commitment task—the task of getting people to have promised—will
have an importance that is separate from the importance of the enforce-
ment task. In that case, there is an important task to which people can
contribute by promising.

I am taking for granted that there is a humanitarian task of the en-
forcement variety. What the present approach requires is a general com-
mitment task (in the hypothetical pre-authority condition) that is press-
ing enough to generate obligations to commit to obey. It would be good
to see an example in another context in which we see a similar structure
at work. Doctors, upon entering the profession, customarily take a
modern adaptation of the Hippocratic oath. They promise to help their
patients, to respect their privacy, and much else we can summarize as
the professional promotion of health. If the task to which doctors are
contributing is health, then taking the oath is not a contribution. Or, at
any rate, in the manner of the dinner promise, its value seems to out-
strip whatever instrumental value it has in getting doctors to act in the
valued, health-promoting ways. Increasing the legal consequences of
malpractice might have as much effect on performance, but the oath has
a value of its own. Moreover, the importance of the task seems to put
trained doctors under a moral obligation to take the oath. We can de-
scribe it as contributing to a separate task beyond the health-promotion
task, namely, the associated commitment task. Whatever the effects of
commitment on health, it is important to have our doctors morally
committed to its promotion in the ways that the oath accomplishes. A
similar story could be told for a variety of oaths of office. What these
oaths show is that in the presence of certain sufficiently important tasks
there can be a great value to an associated commitment task, and this
can rise to a level where individuals are obligated to commit by taking
the oath.18

We can step back now and note a few things about the resulting over-
all approach to authority. My view is similar to Wellman’s19 in detaching
the duty to obey from benefits received or from any voluntary transac-
tion, and tying it rather to a morally important task to which I have a
duty to contribute my fair share. But it is important to see that on my ap-
proach, the individual’s duty is not meant to be analogous to a duty to
aid or rescue. There is a hypothetical duty to accept the authority; this
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fact yields the authority of the law, and then the duty to comply is sim-
ply based on the authority of the law. This duty to obey the law no
longer engages with issues about when aid is or is not required, and
does not depend on whether one’s compliance will actually make any
difference. You could find yourself with an obligation to obey a law that
asks a great deal of you—military service, for example. A moral duty to
provide aid might be too weak to explain this given the high costs and
small impact of serving in the military. The explanation is, rather, that
you would have been wrong not to accept such authority over you, and
so you are under such authority as if you had.

As is well known at least since Rousseau, the expected cost of accept-
ing authority over you is moderated by the relatively small chance of
having the greatest costs actually imposed on you.20 So the obligation to
accept the authority, which derives from an obligation to share in pro-
viding an important good, is not as likely to run up against the prob-
lem of excessive cost. The expected cost of accepting the authority is not
high enough to negate the duty to do so. And, of course, the normative
consent approach does not try to show, as much social contract theory
does, that it is in the agent’s best interest to agree to the authority
arrangement. Rather, we argue only that the hypothetical agent would
be morally wrong not to agree to the authority arrangement. This will
often be the case even if this duty conflicts with one’s overall best inter-
ests. Some costs might be great enough to cancel the duty, but the rele-
vant costs are not those of obedience but those of accepting authority,
since that is the act we are, in the first instance, trying to show is oblig-
atory. If it is, then duties to obey follow from this fact. But now consid-
erations of costs will not have the same role. The duty to obey, on my
view, is (unlike the duty to promise to obey) not a duty derived from its
being a contribution to an important collective project. It is, rather, a
duty to act as you would have been morally required to promise to act if
you had been asked. This, as the normative consent approach suggests,
would be a duty just as stringent as if you actually had promised. The
duty to aid someone because he is in need is more severely limited by
the costs of providing aid than a duty to aid someone because you prom-
ised you would.

The normative consent approach avoids another challenge for ac-
counts based on a duty to help provide aid. It can be difficult to show
that the only way, or even the best way, to help provide aid is to obey the
law. For example, if the aim is to provide security for people, then why
must I contribute by obeying the law rather than by directly protecting a
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few people? Having discharged my modest duty to help, would I then
be free to disregard the law? If, on the other hand, I had actually prom-
ised to obey the law (or would have been required to àla normative con-
sent), there is no way to keep the promise by making alternative contri-
butions to security.

In order for there to be such a duty to consent in the imaginary con-
dition, it would have to be highly important not only that people obey,
but, in any case, that they promise to obey. We have seen that some-
times the state of affairs in which someone has promised is valuable in
its own right. Similar considerations suggest that sometimes the condi-
tion in which a group of people have each promised is valuable (as in
the case of the Hippocratic oath). I contend that in Prejuria this kind
of widespread promise to obey the juries would be valuable enough to
produce a duty on each person to contribute to this general commit-
ment task by giving their own consent to the juries’ authority.

The Democracy/Jury Analogy

This long discussion of the juries in the imaginary land of Prejuria sets
up a fruitful analogy. The authority of the juries rests on the duty of the
Prejurians to promise to obey them, a duty that in turn rests on certain
features of those juries and certain background conditions. In particu-
lar, it depends partly on the fact that a (suitably constructed) jury sys-
tem has an epistemic value that no reasonable or qualified point of
view could deny. The institutional details that best promote epistemic
value of juries are not for us to dwell on. If the normative framework
laid out here is promising, then it would guide a more specific inquiry,
but the details of the particular historical and cultural setting of the sys-
tem would also be important. None of this is within my purview here. I
conclude by calling attention to the general structure of the analogy,
and a few key features of the juries that would translate into a demo-
cratic context.

The value of the jury case, recall, is meant to be that the structure
of epistemic proceduralism seems to capture a very natural view of the
authority of properly constituted juries. Their verdicts (within certain
limits) produce obligations of compliance even when they are mis-
taken, and this authority rests partly on the fact, acceptable to all quali-
fied points of view, that the jury system has epistemic value—an ability
to do better than random at producing substantively just verdicts. If the
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epistemic proceduralist structure, and the normative consent account
of its connection to authority, are thought to be sound in the jury case,
then this is strong support for a parallel argument for the original au-
thority of properly constructed democratic procedures on the basis of
their generally acceptable epistemic value, in accord with the same
epistemic proceduralist structure of the authority. In particular, that au-
thority derives from the procedure’s epistemic value but obtains even
in the case of substantively erroneous decisions (within certain limits).
And the authority is original in the sense that it does not derive from
the authority of any prior procedure or source that produced it, avoid-
ing the threat of an infinite regress. The parallels between the jury case
and the larger democratic case are very strong, and so the main lines of
this phase of the argument can be sketched briefly.

The essential elements of the argument for the authority of the jury
system are all present in a democratic system of government. First, there
is a very great value, one that no qualified point of view could deny, to
having laws and policies that are substantively just. Second, a proper
democratic procedure, like a jury, is (or can be) demographically neu-
tral, blocking the qualified objections that would be possible to any in-
vidious comparisons. Third, a democratic procedure involves many cit-
izens thinking together, potentially reaping the epistemic benefits this
can bring, and promoting substantively just decisions better than a
random procedure. So, fourth, I conjecture there is no nondemocratic
arrangement that all qualified points of view could agree would serve
substantive justice better. In light of all this, citizens would be morally
required to consent to the new authority of such a democratic arrange-
ment if they were offered that choice. Non-consent would be null, and
so the fact that no such consent is normally asked or given makes no
moral difference, and so any existing democratic arrangement that meets
these conditions has authority over each citizen just as if they had es-
tablished its authority by actual consent.

The democracy/jury analogy is used to support the plausibility of
the structure of epistemic proceduralism as an account of authority. The
argument for democracy’s epistemic value does not rest on the analogy
with juries, even though in both cases it surely has much to do with
thinking together. Nor is the authority of democratic decisions or of
jury decisions based on their having a high degree of reliability. Rather,
it is based on their having some epistemic value, and their being (at
least nearly) the best epistemic instrument available so far as can be
determined within public reason. We would naturally doubt the
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authority and legitimacy of a criminal trial system that did not have
very high reliability, but I believe this is simply because we are inclined
to think that the best system available for that purpose should be
highly reliable. If a trial system were only moderately reliable, but still
the best available, I believe its verdicts would still require our compli-
ance. We would still be required to refrain from being vigilantes or an-
tivigilantes. The system would still have the moral power to require or
forbid action. The reliability we expect in larger political decisions is
probably much less. Since the best methods available are less reliable
than the best trial systems, less is required in order to ground authority.
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How Would Democracy Know?

In this chapter, I will outline a way of thinking about how democratic
political decision making could have the epistemic value that epistemic
proceduralism relies on for its theory of authority and legitimacy. I argue
that only an extreme skepticism would deny the underlying epistemic
capacities and mechanisms that are needed. However, for those minimal
epistemic capacities and mechanisms to lead to good democratic deci-
sions, things must be arranged in a certain way. Democratic theory that
emphasizes the value of public deliberation is often criticized just at this
point. The prescribed arrangements are held to be utopian, or inappro-
priate, or both. Our discussion of utopophobia and aspirational theory in
chapter 14 (“Utopophobia”) helps us to navigate those waters. Here, I
will introduce the idea of an ideal epistemic deliberation, contrasting this
idea and its theoretical role with the Habermasian idea of an ideal speech
situation. By explicitly acknowledging that the achievement of this ideal
epistemic deliberation is not an appropriate practical goal (and so the
question of whether it is utopian is beside the point), we can explain
more clearly how, nevertheless, it plays an important role both in theory
and in guiding practice. This prepares the way for an explanation of how
actual arrangements, which should and do differ dramatically from that
ideal, could have the ability to ground legitimacy or authority of actual
democratic decisions. Here, it is crucial not to be utopian, even though
we should not succumb to an exaggerated utopophobia either. These
questions about real democratic practices are more fully answered only
after chapter 10, in which I give an account of the centrality and epis-
temic role of nondiscursive direct action in politics.

Before describing the ideal epistemic deliberation and its theoretical
role, I begin with a simplified way of thinking about how we might
evaluate epistemic proceduralism’s epistemic claims.
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Primary Bads as the Epistemic Benchmark

According to epistemic proceduralism, democratic authority rests on
democracy’s tending to make better decisions than random, and better
than alternative arrangements, so far as can be determined within pub-
lic reason. Some topics for political decision are much more important
than others, of course, and so we wouldn’t know much just by knowing
democracy’s rate of accuracy. What if it got most things right, but none
of the most important things? A full theory of the weighted importance
of different topics would be intractably complex. To combine the idea of
weighting with the idea of better than random performance, it is useful
to narrow our focus to a few especially important matters, what I will
call primary bads. It would be absurd to think that democracy’s author-
ity could be vindicated merely by performing better than random on
these matters. That is not my suggestion. Rather, I hope to support the
conjecture that a proper democracy will tend to perform better than
random across the wide range of issues it would face by arguing that
with respect to the primary bads it would perform far better than ran-

dom. If we show that the primary bads would be reliably avoided, and
why, then we can argue from there that this supports the supposition
that the general run of decisions would be made with better-than-
random accuracy: after giving due weight to the more important deci-
sions, and factoring this into the evaluation of performance (a correct
answer on a more important issue counts for more), the result would be
better than a random procedure. It is the overall weighted score that
epistemic proceduralism needs to be better than it would be in a ran-
dom procedure. I will speak of an overall weighted score, but I am not
offering any specific weights beyond carving out a category of primary
bads.

A brief remark on which decisions we are evaluating: one question
is what counts as a political decision for these purposes. At least all
legally valid laws and policies seem to count. We do not need to say
more than that for present purposes. When we ask whether democratic
institutions make good decisions, there is an initial problem about what
is to count as a democratically produced decision. It would be possible
to hold that even in a democracy, not every law and policy counts as
democratically produced. Decisions by unelected judges, regulations
from appointed agencies, the selection of a president by an electoral
college—these and many other laws and policies are produced in ways
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other than being voted on by citizens. A few matters are determined by
referendum. Then there is a much larger set of very important decisions
that are made directly by citizen voting: the election of senators, con-
gressional representatives, and numerous state and local officials. The
decisions that these officials make are another matter. Those are obvi-
ously not decided by citizen voting, since they are made by the officials,
be they legislators, executives, or whatever. But the decision of who
shall hold the office is an instance of direct democracy. When we ask
whether democracy makes good decisions, we must recognize that its
decisions include any law or policy, whether produced by direct popu-
lar vote or not, whose legitimacy or authority is held to derive from its
democratic production broadly conceived. The regulatory decisions of
an appointed agency are surely included. The commissioners are ap-
pointed, but in a democracy (characteristically, if not by definition) any
government official is either elected or appointed by someone who is
elected, or at least by someone whose appointment is traced in this
fashion back to someone who is elected. All the official decisions of all
these people must be counted as among the democracy’s decisions. I
propose, as I have said, to concentrate our attention on a small list of es-
pecially important matters, which we can call primary bads. If this list
is selected properly, it will have certain features that will support our
using it as a rough indicator of democracy’s performance overall. I
begin by describing four important features for this list, and then pro-
pose a particular list.

Weight

The first important feature that these issues should have is that they are
among the most important issues that are subject to political decision.
Even if we cannot give a complete list of all issues weighted by impor-
tance, we can identify some issues that are so important that performance
on these would swamp questions of performance on lots of smaller mat-
ters. Among the most important things that politics must do is to avoid
the worst disasters, such as war, famine, and genocide. Failure to prevent
these (insofar as they are politically preventable) would be such a mo-
mentous failure that even good performance on lots of smaller issues
would seem very likely to be outweighed in our overall evaluation. There
is no determinate list of the most important disasters to avoid, since these
are matters of degree. The list must be determined partly by great weight
of this kind, but with an eye to the other criteria for inclusion.
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Variety

Second, the list should include issues that exhibit enough variety so
that we will have some reason to extrapolate from performance on this
set to a great number of issues not on the list. If they were too alike in
certain ways, this ability to extrapolate would be missing.

Tractability

The list should be empirically and theoretically tractable. By this I
mean that it should avoid unnecessary length, complexity, or empirical
inscrutability. Something along these lines is already implied by the
qualified acceptability requirement itself, I suppose. But even if it were
not for that requirement, and we were free to reason about the whole
truth, our capacities are limited. The list will be of little use if it is very
thorough but impossible for us to use to draw any conclusions. Sup-
pose, for example, it contained thousands of separate genuine disasters
that are important to avoid. It would be impossible to treat them all sep-
arately and arrive at any conclusions. I will stop well short of thou-
sands, with exactly six.

Public reason

Third, as required by the qualified acceptability requirement (see chap-
ter 3), the list should be seen to be capable of serving its function from
within the wide variety of reasonable or qualified points of view. So the
question is not what are really and truly the most important issues.
Some of the most important issues might well be left off, and that
would not defeat the list’s purpose. The list needs to serve its purpose
within public reason, and this limits what we may put on it. The pri-
mary bads are like Rawls’s primary goods in this way. Rawls proposes
a list of goods that can be used to specify how well a person or group is
faring in society for purposes of evaluating the society’s justice. It does
not matter if this list does not express the truth about what is good for
persons. It need only be agreed by all reasonable comprehensive views
that these goods are important enough that they can usefully serve for
these heuristic purposes. (Primary bads are not meant to measure indi-
vidual well-being, of course, but to help estimate a political system’s
ability to make good decisions.)

One thing that the public reason criterion suggests is that it might do
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us more harm than good to commit ourselves to any controversial con-
ception of justice. The list I propose does avoid this. And generally, there
are many gross injustices that are not on the list despite their importance,
and even though they might be within public reason, but that is not a
flaw if we can usefully think about performance on those matters by
thinking about performance on matters that are on the list. For example,
racial apartheid is a gross injustice—a disaster. But it may turn out that
our thinking about the avoidance of, say, genocide will tell us enough.

Since there might be more important matters that are controversial
and unavailable to public reason, good performance with respect to the
primary bads is compatible with terrible performance with respect to
the whole real truth about justice. In that case, if the divergence is se-
vere enough, then there might be sufficient moral reason to depart from
the norms of public reason. There is much to be said for abiding by a
public view shared by all qualified points of view. But in the end, there
might be more to be said for, say, saving the human race. It is not clear
how great the gap must be between what good can be done within the
public conception and what good can be done only by stepping outside
of public reason before public reason loses its decisive moral claim on
an agent, but I assume that it often retains such a claim even if nonpub-
lic reason points to some alternative that would perform marginally
better.

Here, then, is a list of primary bads (in no particular order) that
might be used to investigate the claim that democracy tends to make
good decisions.1

Primary bads: war, famine, economic collapse, political collapse, epi-
demic, and genocide.

The terms in the list are shorthand for a more complex set of things. For
example, famine, epidemic, and genocide are evidently always great
disasters. On the other hand, I assume that war, economic collapse, and
political collapse might be necessary evils in some extreme cases. Wars
of self-defense or humanitarian intervention, for example, are some-
times justified, and they are not then disasters in the relevant sense for
our purposes. Economic or political collapse is a disaster only if the
continuation of the existing system is not an even worse ongoing disas-
ter. Obviously, then, it is only unfortunate examples of war and col-
lapse that I am counting as primary bads.

Are we to judge a government’s decisions solely by its bearing on its
own people? Surely not. Each of these is a terrible disaster wherever it
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occurs, and so it would be perverse to judge a government only by how
well its own population is spared these things, leaving all others to
fend for themselves. Still, our focus should be disproportionately on
the people within the government’s own jurisdiction, since this is nor-
mally the sphere within which the government’s decisions have the
greatest causal impact on avoiding the listed evils.

There is another complication about how to factor in primary bads
across borders. Even if one country could help prevent famine in an-
other, its responsibility to do so is sometimes less than the responsibil-
ity of the country threatened with famine. Even if it should do some-
thing, the distant country might not have a duty to endure sacrifices as
great as the home country must endure in order to prevent the famine.
It is easy to say that all countries should do what they can, but it is
probably not strictly true. It may be that an outside country could help
more if it risked everything, including the basic health of its own econ-
omy. But that might be more than it is required to do to prevent a
famine in another country. I do not offer or defend an account of why
countries might be especially responsible for their own people. I mean
only to point out that this is a common view and one that would sup-
port thinking of the primary bads especially in the internal domestic
way, as things from which governments must especially protect their
own people. Again, this would still be a matter of degree, and countries
do have duties, of some degree of stringency, to avoid these evils wher-
ever they are in danger of occurring.

This is a good place to make clear that selecting political arrange-
ments according to how well they perform does not make the overall
theory of legitimacy and authority a consequentialist one. The idea of
consequentialism is philosophically slippery, since some have argued
that the normative content of any moral theory can be put into a conse-
quentialist formulation.2 That obviously cannot be the view of conse-
quentialism at play if someone accuses my view of being consequential-
ist. The objection must be that it has the normative content characteristic
of consequentialist theories, and so it must be taking a narrower view of
consequentialism, possibly meaning agent-neutral consequentialism
(utilitarianism is the classic example). If the objection means that on my
view a government is permitted to do anything necessary to avoid pri-
mary bads and promote good consequences in other ways, then it is
false. Government may not promote these aims without moral con-
straint. It is not as if it is permissible for a government to execute inno-
cent people—say the hungry—if this would help avoid a famine. This is
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an agent-centered restriction, and does not posit just another conse-
quence to be avoided.

A second way in which the theory is not consequentialist is that it
steers clear of asserting much about the true standards of justice and
common good by which governments should ultimately be judged. The
primary bads are things that all reasonable views of these matters will
agree are enormously important to avoid, but each view will have its
own list of other things that matter at least as much. Some of these may
be consequentialist, others not.

There is a third respect in which the overall view is not consequen-
tialist. The general acceptability condition, which says that political jus-
tification must be acceptable to all qualified points of view, entails that
if there is a true view of what the best consequences are, but this is not
acceptable to all qualified points of view, it is not available in political
justification. This is a fundamentally anticonsequentialist requirement.

As for weight, I will assume without argument that the avoidance of
each of these six things is highly important on any reasonable view of the
ends of politics. Of course, many people will think these are not as im-
portant as certain other goods or bads. Even if we left the public reason re-
quirement aside, the list might serve its purpose even if some things that
are just as important, or even more important, are missing from the list.
Perhaps in that case they should be added, or perhaps they are best left off
for reasons of tractability. In any case, the public reason requirement gives
us good reasons to leave some truly important things off the list. If Chris-
tians are right, damnation of large numbers of souls might be among the
most important things to be avoided. Leaving aside the issue of tractabil-
ity, this Christian view is not held by everyone who ought to count as rea-
sonable or qualified for purposes of delineating public reason.3

A final, and possibly disappointing, point about our use of primary
bads is that we will not, in the course of this book, attempt to decide
with any specificity whether democratic arrangements recommended
by epistemic proceduralism would perform well with respect to them.
The point of introducing them is to suggest a fruitful way of pursuing the
question of how well we should expect certain democratic arrangements
to perform. It is part of the framework I am proposing for defending a
democratic account of legitimacy and authority, but there is not enough
material within this framework alone to allow that question to be seri-
ously addressed. A lot more institutional specificity and empirical in-
quiry would be required.

In particular, I will not take up the question of which rights should be
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taken off the normal political agenda. I assume that there must be some
of this, but it can take various forms and involves rights of different
kinds. For example, there are rights to speak, associate, and participate
that are crucial to the good functioning of majoritarian procedures, and
it will certainly make sense to treat these specially. Beyond these, it
might be necessary to take certain other matters off the majoritarian
agenda too, even if they have nothing to do with supporting demo-
cratic procedures. I am not confident, for example, that rights of reli-
gious freedom, or rights against extravagant punishment could be ex-
plained as protecting some crucial ingredient in majoritarian
procedures. Furthermore, there are different ways to give certain rights
special treatment. Some might still be under democratic control but
along with institutional barriers to change, as in the case of the U.S.
provision for the amendment of the Constitution. Other rights might
be put outside of democratic authority altogether if this provides the
most effective overall system for promoting justice in a way that is
recognizable by all qualified points of view. For example, if democratic
procedures are, as epistemic proceduralism conjectures, among the
necessary ingredients in a legitimate and authoritative political
arrangement, then rights to democratic participation might, in some
form, be outside the discretion of democratic procedures altogether. In
that case, no democratic procedure could conjure the authority to
morally cancel these rights. And perhaps even some rights wholly ex-
traneous to democracy should be likewise taken out of democratic
hands as well. I do not say which if any of these rights should be given
special treatment, but even this much raises a natural question. If the
most important things were looked after by democracy-limiting rights,
couldn’t the democratic procedure itself safely be understood as a fair
contention among voters’ interests? Epistemic proceduralism says that
this depends on which overall system would (in a publicly recogniza-
ble way) best promote justice. But the misfortune or victimization of
minority fractions of the populace cannot, almost certainly, be ade-
quately looked after by antecedently specified rights if voters look out
mainly for themselves. As we have seen, famines provide a good ex-
ample. Usually, only a small fraction of a country’s population is af-
fected even by the largest famines. Self-interested voting will not ad-
dress the danger, and it is hard to see what kind of right might protect
people from starvation unless voters collaboratively look out for justice
and the common good.

Although I will not discuss these questions in any detail, it is impor-
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tant to emphasize that epistemic proceduralism approaches these ques-
tions in a distinctive way. Democracy is not the foundational value. It is
not, so to speak, an axiom but rather a theorem. I argue, or conjecture,
that it is the solution to the question of how to honor both a certain
epistemic imperative that might seem to lead toward epistocracy, and
the qualified acceptability condition on political justification. Still, the
solution to this problem might well be a democratic arrangement that
includes special protection for certain rights quite apart from whether
they themselves serve democratic values.

We should admit that just as we are evaluating epistemic procedural-
ism by its expected performance on certain matters, we could evaluate
epistocratic arrangements in a similar way. It might seem, then, that the
qualified controversy around any invidious comparisons—about which
I have made much—is beside the point, since some epistocratic arrange-
ment either performs well with respect to primary bads or it does not.
But while such performance is, in principle, an empirical question, it is
a very difficult one to confront with good empirical evidence. So the
question is, unavoidably, not how a given regime does perform in our
experience, but how we would expect it to perform. My argument has
been that any invidious comparison aimed at establishing a form of epis-
tocracy will make claims of differential expertise, and so claims about
expected (but not actually observed) performance that are open to qual-
ified disagreement. Perhaps no such qualified disagreement would be
possible if the arrangement were put to the real empirical test, but we
must proceed without that luxury.

How Much Epistemic Value Is Needed?

Epistemic proceduralism rests political authority and legitimacy partly
on whether the political system produces good decisions (though this
puts it only very roughly, as we will see). Still, it is natural to object that
democratic arrangements, by placing important and difficult decisions
in the hands of the masses, are deprived of any substantial epistemic
resources. The ignorant may well outvote the enlightened few with
regularity. Thus, either democratic politics lacks authority and legiti-
macy, or I am wrong to claim that these depend on the system’s having
epistemic value.

It might seem as though epistemic proceduralism must deny that the
ignorant masses will often outvote the enlightened few. I propose to
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grant it. It might seem that I need to argue that democracy is the epis-
temically best arrangement. Rather, I grant that it is not. It might seem
that I must at least argue that democracy usually gets the right answer.
I think that is far more than I need to argue. My epistemic case for
democracy requires only very modest epistemic claims on its behalf: (a)
that some democratic arrangements perform better than a random
choice from the alternatives presented, and (b) that they not be too
much worse than any nondemocratic arrangement, where (c) these
propositions (a) and (b), and the cases for them, are formulable within
public reason—doctrines, arguments, principles, and so forth, that are
acceptable to all reasonable or, as I prefer to say, qualified points of
view. If democratic arrangements are shown to be probably better than
random, then my argument against the appeal to invidious compar-
isons does the rest of the work, showing that the epistemic case for any
nondemocratic arrangements is bound to go beyond what can be ac-
cepted in public reason.

So the task of this chapter is to argue, in a fairly indirect way, that
some democratic arrangements are epistemically better than random,
the argument proceeding within the terms of public reason. It is a
very modest epistemic claim that is required, then, so modest that I
believe opponents are immediately in an awkward position. Indeed,
another way of putting this chapter’s task is as an effort to defeat a
certain kind of skeptic, the one who denies that any (nonutopian)
democratic arrangements could tend to perform better than random.
So, we need to make an epistemic case for democracy, but the epis-
temic value does not need to be particularly great. I will refer to this
important point as epistemic proceduralism’s epistemic modesty. It is a
crucial part of the case for epistemic proceduralism, giving it an ad-
vantage over correctness theories—those that link authority or legiti-
macy to the actual correctness of democratically produced laws and
policies. Those views, if they hope to defend the authority or legiti-
macy of very many laws, require much more epistemic value of demo-
cratic procedure than epistemic proceduralism does. It pays to keep
in mind that epistemic proceduralism has no ambition to invent po-
litical procedures that will give citizens decisive or overwhelming rea-
sons to believe that the majority is correct. The proceduralism in epis-
temic proceduralism is the fact that it lets there be legitimacy and
authority even when the majority is mistaken (within certain limits,
as we have seen).
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Formal and Substantive Epistemic Value

In some cases, we can know how someone will perform on some task
because we know the content of the standard (e.g., the answer key), and
know the person’s particular skills and abilities on those specific ques-
tions. We might know that Bill will perform well on a zoology test that
is coming up, because we know that it is about fish, and Bill is an expert
on fish. In other cases, we can estimate someone’s likely performance
even if we do not know the content of the standards of correctness. You
do not need to know much at all about what questions will be on a biol-
ogy test to know that, for example, a group of students cooperating will
probably perform better than any of them would perform alone; or that
the person who composed the test would probably do very well; or that
the students who studied will tend to do better than those who did not.

The right answers to the questions political communities face are
often controversial. If we tried to support a political system’s epistemic
value—its tendency to get the right answers—by starting with contro-
versial assertions about what the right answers are, the whole account
would inherit the controversy. It would be an advantage if we could
make the epistemic case in less controversial terms. This would require
us to supply reasons for thinking a certain system tends to get the right
answers, whatever those right answers might be.

Call a substantive epistemic account an account that, first, posits some
conception of justice or common good and, second, claims that demo-
cratic procedures are likely to get things right according to that stan-
dard. For example, consider a view that posited Rawls’s two principles
of justice as the standard, and then argued that certain democratic pro-
cedures tended to promote justice according to those principles. By
contrast, consider a formal epistemic account according to which a demo-
cratic process is held to have a tendency to get things right from the
standpoint of justice or common good whatever the best conception of those

might be. The formal epistemic approach makes no appeal to any spe-
cific conception of justice or common good and so would be untroubled
by the fact that there is reasonable disagreement about which conception
is best or correct. Such disagreement would not hamper the epistemic
approach if it could be established beyond reasonable disagreement
that whatever the best or correct conception of justice or common good
is, certain democratic procedures have a certain tendency to produce
outcomes conducive to justice or common good.
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To some, the formal epistemic approach sounds far-fetched.4 How
could we have any confidence in the ability of a process to get the right
answer if we don’t even know what would count as a right answer? But
notice that this is a common situation in epistemology. We often do not
have independent access to the truth by which we can calibrate the
epistemic value of some method or process of investigation. Consider
the scientific method. When some scientific procedure is held to have
epistemic value, the argument must normally proceed in what I have
called the formal epistemic manner. Arguments must be offered to
show that, whatever the truth is, this process has certain tendencies to
ascertain it.5 If democratic epistemology is treated in a similar way, for-
mally rather than substantively, qualified disagreement over the correct
conception of justice or common good is no obstacle to an epistemic
conception of democratic authority.

A natural objection here is to say that a particular scientific experi-
ment can often be confirmed by other experiments, or by ordinary per-
ception, or in other ways. The epistemic value of each experiment is,
according to this objection, supported in a substantive, not a merely
formal, way. This raises the question of why those “confirming” meth-
ods should be believed, however. Where do we get our confidence in
their epistemic value? Formally or substantively? If substantively, then
this question arises again about the source that is supposed to have
supplied the substantive test: How do we know it is to be trusted?
Moreover, even if we do have independent access to, say, whether cer-
tain predictions are verified—perhaps our sensory experience is to be
trusted at that point—good predictive performance is often taken as
evidence that other claims in the theory are likely to be true. Those fur-
ther claims are not verified by any independent access to their truth,
and so that method is formal.

Our approach to epistemic proceduralism is quite similar. There is, I
argue, independent access to some of the content of justice or the com-
mon good, namely, the primary bads. That is, it can be treated as part of
the best public conception of justice that those things are unjust when
avoidable, and the performance of democratic procedures can be evalu-
ated partly by their tendency to get the right answers—to avoid the pri-
mary bads. But just as with a scientific theory whose predictions can be
independently verified, there are further claims that are taken to be sup-
ported by good performance on those matters. In the democracy case,
good performance with respect to primary bads is taken as support for
thinking the same procedure would tend to perform well on other
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matters. This extrapolation is a formal epistemic method, as is the in-
ference from successful prediction on some matters to likely truth on
other matters. The formal epistemic method, then, is familiar and
above reproach.

There is no avoiding the formal epistemic approach entirely. The les-
son here is not that it is somehow the only epistemic approach, or the
privileged one, but only that it is a legitimate approach. There would be
no advantage in using the formal mode of epistemic argument unless
the result were a less controversial argument. There are two reasons to
avoid controversy: First, there is the banal reason that a writer would
like as many readers as possible to be persuaded. But, second, we are
operating within a conception of political justification that makes po-
litical authority and legitimacy conditional on there being a justifying
account that is acceptable to all reasonable or qualified points of view.
We do not need to decide whether the controversy we could expect
about conceptions of justice and the like is unavoidable even among
reasonable views. We can usefully avoid that difficult question if we
can give an epistemic argument that does not rely on any substantive
conceptions of those matters. Then, even if there is reasonable contro-
versy about justice, we will have avoided it.

Of course, the formal epistemic argument might also be controversial
even among reasonable or qualified views, and then the formal mode
of argument would lack that advantage. I will argue, however, that
there is no reasonable or qualified controversy over the formal epis-
temic arguments I will employ.

Ideal Epistemic Deliberation

Overall, epistemic proceduralism is aspirational, meaning that it pro-
poses a framework for institutions that could actually work to supply
authority and legitimacy even if this is not how things work now, and
apart from how much chance we think there is of this occurring. How-
ever unlikely it might be, people could behave in ways that would ren-
der democratically produced laws authoritative and legitimate owing
partly to the epistemic value of such a procedure. The question remains,
where does such a democracy’s epistemic value come from? We are not
just interested in the question of how citizen behavior could improve.
We want to know what the mechanism is by which this better behavior
would render the overall procedure one with a tendency to make good
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decisions. Condorcet’s jury theorem is one mechanism that has been pro-
posed; the democracy/contractualism analogy is another. Since we will
reject those in later chapters, we would like something in their place.

We get a clue from our discussion of the democracy/contractualism
analogy. I delay the full details of that argument until later, but it will
help to sketch the main points here. It is sometimes held that justice or
rightness is a matter of what would be acceptable to all participants in
some hypothetical collective choice situation. Rawls’s original position,
Habermas’s ideal speech situation, and Scanlon’s initial contractualist
situation are all examples. Some democratic theorists have argued that
actual democratic procedures might resemble the morally fundamental
hypothetical contractual situation (as I will call it) closely enough that it
would tend to arrive at the same decisions. Since they count as correct,
this would give democratic procedures epistemic value. But contractu-
alist theories of justice or rightness cannot, on pain of circularity, have
participants armed with views about justice or rightness. So, instead,
they must address some less impartial reasons for their choices. The
moral heart of these accounts, then, lies in each having a veto power in
order to protect themselves against the pursuit by others of their own
personal concerns. The veto power is not a feasible or desirable feature
of real democratic arrangements, of course. But without it justice would
certainly not be promoted by voters looking out mainly for themselves.
They must look out for justice directly. But this destroys the analogy be-
tween the hypothetical contractual situation and any plausible or desir-
able actual democratic arrangements. There is no such analogy to sup-
port the epistemic value of democracy.

The democracy/contractualism analogy is unsound, or so I argue.
But there is another analogy that offers more promise. It strictly fails,
too, but the final account I will propose will make important use of this
second kind of analogy. Suppose that good democratic deliberation
were modeled on a different hypothetical deliberative situation: not a
hypothetical contractual situation, but an ideal epistemic deliberation
in which the primary question of justice is directly engaged and de-
bated. Unlike the hypothetical contractual situations employed by
some moral and political theories, this ideal epistemic deliberation is
not morally fundamental; it is not designed to explicate or constitute
the nature of morality or justice. On this view, participants would, un-
like contractors, recognize the prior authority of principles of justice
(even if they did not know what their content was). They would directly
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address that question: What does justice, independently constituted, re-
quire and allow? One candidate for the more fundamental standard of
justice is, of course, contractualism, involving its own different ideal de-
liberative situation. But nothing about the introduction of the ideal epis-
temic deliberation depends on contractualism being the best account of
justice itself, and we will not assume that it is.

On this model, the claim that democratic decisions tend (to some ex-
tent) to be just or right by independent standards (call this the tracking
claim) would be supported by a stronger isomorphism than is available
to the democracy/contractualism analogy: (a) in this case, unlike that
case, the primary question is addressed in both the ideal and real delib-
erations, and (b) neither this hypothetical deliberative setting nor the
real deliberative setting needs a unanimity rule, since neither is meant
to capture the deep structure of moral reasoning, with whatever indi-
vidual inviolability that might involve (represented in contractualism
by a veto power). Also, (c) neither the ideal nor the real deliberators
would see themselves as free of all prior normative constraints. The
prospects for analogy or resemblance between the ideal and the real are
greatly improved. By the same token, any resemblance between the
ideal epistemic deliberation and the morally fundamental standard
should it happen to be contractualist is beside the point.

Now this brief description illustrates a view that I reject in the end.
Call it the epistemic mirroring view, contrasting with the simpler democ-
racy/contractualism analogy. However, sketching the view is a useful
step toward explaining the view that I favor, which I will call the epis-

temic departure view. In the epistemic departure view the aspirational
level, describing actual practice that is possible and hoped for, is not
meant to mirror or approximate the ideal epistemic level, much less the
morally fundamental standard. The reasons for this have to do with
what I will be calling countervailing deviations from the epistemic ideal,
but a fuller explanation of this point will have to wait. The epistemic de-
parture view will need more explanation (especially in chapter 10), but I
introduce it here to avoid giving the impression that I am endorsing the
epistemic mirroring view. I compare the democracy/contractualism
analogy, the mirroring view, and the epistemic departure view in
figure 9.1.

Calling the ideal epistemic deliberation an ideal might tempt us to
think it should be sought or promoted, but, as should be clear now, that
is not the role it is playing here, and I will argue later that there are
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strong reasons not to seek or promote it. It is an ideal, but not in the as-
pirational sense. Its achievement, even if it were possible, is simply not
a sensible practical aim at all. Nevertheless, it plays an important role in
the theory. And for the time being, for purposes of exploring how
democracy might have epistemic value, we can begin by asking how
democratic practice would have value if it fully mirrored the ideal epis-
temic deliberation. If we can answer that, then we can turn to the fact
of unavoidable deviations, in practice, from the ideal and consider
whether they are too damaging. I will argue that they are not—that re-
alistic (nonutopian) democratic practice can have epistemic value de-
spite profound and unavoidable deviations from the ideal epistemic
deliberation. It will help to have a rather different name for the ideal de-
liberative situation to help us remember that its nature and theoretical
role are different from the ideal deliberative situations in many theories
influenced by Habermas. I will hereafter call it the model deliberation.

The model epistemic deliberation may or may not be the most effec-
tive epistemic arrangement conceivable. That is not at issue. The goal is
to establish that it would have significant epistemic value, and then to
consider whether significant epistemic value is likely to survive the dif-
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ferences between this ideal and actual practice. For the moment, we are
leaving actual practice aside. It is important as one considers the ele-
ments of such an arrangement to remember that we are not describing a
state of affairs that epistemic proceduralism recommends or aspires to.
That would indeed be objectionably utopian. The model epistemic de-
liberation is an imaginary situation with an important role in the the-
ory, but its role is not that of a goal. As we will see shortly, it serves as a
kind of template by which to mark and measure deviations and devise
epistemically remedial responses. But more on that later. Here, then, is
one way of describing an imaginary model epistemic deliberation.

• Everyone has full and equal access to the forum: This element of the
model deliberative situation would contain a number of provisions
meant to structure participation so as to prevent the influence of in-
equalities other than the rational merits of what is said. For our pur-
poses we do not need to specify these in any detail, and there are
bound to be different ways this could be formulated.6 Among the cen-
tral provisions, however, there would be at least the following.

• Everyone has the same chance to speak as everyone else: We imagine no
one facing any more obstacles than anyone else faces to expressing
their views, arguments, and objections on the matters at hand. We
don’t say that everyone actually does participate equally, only be-
cause that would seem to be a difficult thing to quantify even in the-
ory (some people say a lot more with fewer words, and so on). We do
assume, however, that whatever causes some to participate more than
others, none of these causes biases the forum for or against any of the
issues in question.

• People only say things that they believe will help others to appreciate the rea-

sons to hold one view or another among those that are in question: Besides
excluding utter irrelevancies, and pure repetition, we assume that no
one speaks in ways that are meant to move opinions other than by in-
ducing an appreciation of genuine reasons for the view they are led
toward. It would be wrong to think that so-called emotional appeals
are always manipulative in this way. Cold logical discourse is just as
open to abuse as communication that is moving or evocative, and yet
both can induce appreciation of relevant reasons.

• Anyone whose interests are at stake in the decision is either present or re-

presented by an effective spokesperson: By “interests” I don’t mean only
potential changes in one’s well-being. A person might be done an in-
justice whether or not she is harmed, and I mean to include this kind
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of interest as well. Recall, the results of the model deliberation do not
define or constitute justice, and so considerations of justice and other
moral questions are part of the deliberation.

• Everyone has as much time to speak as they wish: No one is stopped from
speaking, since there is no limit on time or the patience of the others.

• Everyone has equal bargaining power: We assume that no one is in a po-
sition to fear retribution from others who know that they take one
view or another. We could model this by assuming no one is under
anyone’s power in that way, or assume that no one would retaliate in
such a way, or in other ways. I assume no one has this kind of power
over anyone else in the deliberation.

• Everyone equally credits and attends to the contributions of all others: This
I take to be more or less self-explanatory.

• Everyone recognizes (or tends to recognize) a good reason when they see

one: This is also self-explanatory, at least so long as it is granted to me
that there is such a thing as a good reason for a political decision. I
take that for granted here.

• Participants strive to address the “devil’s advocate”: There is a danger that
some significant considerations will not come up at all simply because
they aren’t taken seriously by any or many of the participants. The
group’s “center of gravity” on a matter could thereby play a coun-
terepistemic role in determining the decision.7 I assume that partici-
pants present and take seriously views they reject whether or not any
participant actually advocates these views.

The list is to be constructed by asking what set of conditions will
make it plausible that, on the sorts of issues that political communities
will face, a deliberation conducted under these conditions is likely to
have a significant tendency to make decisions that are morally right by
standards that are independent of the results of this deliberation. Pri-
mary bads would be fairly reliably avoided; overall decisions would be
better than if they had been made randomly. Many will likely object
that this ignores what we know empirically about the epistemically dis-
torting effects of much real-world deliberation. That would be a fair
point if the disappointing empirical results were observed in contexts
where the preceding conditions are met, but they obviously do not,
since no empirical context could meet the conditions. This is hardly a
full response to the empirical critics of deliberation, but it does show
that their relevance to the claims about the model deliberative situation
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is uncertain even if their results were (which I do not concede that they
are) damning in real deliberative contexts.

If we ask why it is that two heads are better than one, or why think-
ing together in a communicative way is epistemically better than think-
ing alone, one element that deserves more discussion is the dispersal
of knowledge. The idea of dispersed knowledge is central to Hayek’s
work on economic markets, and it is worth looking to his work for
clues to how to use this idea to support the epistemic value of democ-
racy.8 This is, however, contrary to the thrust of his own views, and the
difference is instructive. In short, Hayek neglects the importance of
people addressing the primary question, which for simplicity we might
formulate as “What ought we to do?” There is dispute about whether
markets in which participants seek only to promote their own interests
would promote interests (or otherwise treat people) overall in a just
way, or as ought to be done. Part of the reason for doubting this is based
on assuming that utilitarianism is not an adequate account of what
ought to be done, saying, as it does, that what ought to be done is to
maximize aggregate human well-being or desire-satisfaction. Whether
or not that standard could be met by markets in which each promoted
only her own interests (and others insofar as one happened to care
about them), it is not a plausible standard insofar as it allows that some
people’s interests may be utterly neglected, in ways repellant to our
common sense of what is right. This argument resembles the one we
used against the democracy/contractualism analogy. Here it is used to
suggest that even though there is much dispersed knowledge about
human interests, including the special perspective each person has on
his or her own interests, neither markets nor majority rule in which
participants address only their own interests or reasons will bring these
things together in the way they ought to. Both mechanisms allow cer-
tain people’s interests to be neglected in morally objectionable ways.

A second point, though, is that even if we waived our objections to
utilitarian moral principles, so that self-interested markets and self-
interested majority rule might do better than we would otherwise
think, what epistemic reason would there be for limiting participants to
this self-regarding issue and relying on an epistemic invisible hand? It
is natural to suppose that there would be even more epistemic value if
each, incorporating his or her special self-regarding information into
an overall view, were to apply intelligence directly to the question,
“What ought we to do?” Not only might each come to a more accurate



view on that question, but also now they are in a position to reason
with each other about a common topic.

The argument for markets on the basis of dispersed knowledge is an
important insight, but it is easily abused. For example, it is sometimes
suggested that market rivalry on prices is analogous, in its epistemic
contribution, to controversy among scientists about the best theory.9 In
both cases, there is a certain kind of rivalry, and in both cases there is
epistemic value in the multiplicity of perspectives that are brought to-
gether. But the epistemic mechanisms are very different, and this points
to a big advantage in the scientific case. All the scientists are addressing
the same question: “What is the true theory?” Entrepreneurs are each
addressing a different agent-centered question: “What will maximize
my profits?” This advantage involved in addressing a common ques-
tion is available to my conception of democracy, but not to market argu-
ments, not to (possibly market-inspired) self-regarding conceptions of
the proper content of a vote, and not to the democracy/contractualism
analogy.

There are arguments meant to cast doubt on a person’s ability to form
adequate views about matters that do not directly affect his or her own
interests. Schumpeter may have originated this line of thought.10 The
central idea is that if I am not the one likely to suffer the consequences,
then I am more likely to impose costs on others irresponsibly. While
there is certainly something to this point, it would be easy to exagger-
ate its importance. Perhaps people care more about their own pocket-
books than they do about whether their country or world is just. If so,
they might be less diligent in seeking out accurate information about
justice. But what matters is not whether they are less concerned, but
whether they are sufficiently concerned that they will apply their intel-
ligence productively to the matter. People’s concerns range beyond
what affects them personally. It would be absurd to deny that people
put substantial effort into forming their views about how adequately
justice, rights, freedom, and other values are being realized in the larger
world.

People have plenty of moral defects, of course, but also plenty of pru-
dential defects. We know voters lack all kinds of important information
about politics and the realization of political values (see my discussion
in chapter 14). But, plainly, that does not yet show that their efforts in
pursuit of those values are too blind to be of any use. That would be no
more persuasive than concluding from the fact that people lack impor-
tant information about their own interests that individual efforts in the
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market are too uninformed to be of any use. In both cases, people have
intense concerns, and this leads them to apply their intelligence to the
questions, even though—again in both cases—they do so in deeply
flawed ways. There may be some epistemic disadvantage in addressing
issues that are outside one’s narrow interest horizon, but there are also
epistemic advantages when many people are addressing a common
question and thinking together. There is no devastating case here
against the epistemic value of deciding political questions politically
rather than through markets.

My point is not to dismiss or deny the flaws, blind spots, and
pathologies that are well known in studies of deliberation and commu-
nication in political and nonpolitical contexts.11 Nor is it to deny (or to
concede) that these are more damaging in political than in prudential
contexts. Rather, I am denying that they are bound to be too severe for
the purposes of epistemic proceduralism conceived of as an aspira-
tional theory.

I do not mean to suggest that the giving and receiving of reasons ad-
dressed to a common topic is the typical mode of political action. Nev-
ertheless, I believe it has a privileged place in the best normative theory.
As I will argue in chapter 10, nondiscursive uses of power in politics
have their place, and they are not peripheral to democratic practice, but
central. Still, normatively, the best account of the justification of direct
action treats it as remedial: as seeking to remedy a power imbalance
that is otherwise ineluctable, and so to neutralize that imbalance’s dis-
torting epistemic effect. As I will argue, this kind of behavior is normal
and central to good democratic practice because in the real world there
will always be various ineluctable and epistemically distorting power
imbalances. Still, in the normative theory, the purer reason-exchanging
mode is primary, since it dictates proper uses and limits of the direct
action mode; but more on this in chapter 10.

Does Consistency Matter?

Epistemic proceduralism looks for whatever procedure will most reli-
ably produce a just decision, so long as this case can be made in a way
that is acceptable to all qualified points of view. I argue (simplifying
here) that this is best accomplished through a democratic arrangement
in which, after public discussion, individual votes are aggregated, and
the decision is made by some form of majority rule. It is natural to

H O W  W O U L D  D E M O C R A C Y K N O W ?

179



think of this as the formation of a group judgment out of the aggre-
gated individual judgments, but it turns out that this would raise fur-
ther questions. A process of judgment is reasonably held to certain
standards, such as logical consistency. Some have argued that a plausi-
ble list of these standards cannot be met by any rule for aggregating in-
dividual judgments.12 The proof of this is complicated, as are the inter-
esting questions about whether the conditions could be adjusted to
avoid the result. Rather than delve deeply into these matters, I hope
briefly to indicate why epistemic proceduralism need not be concerned
about how these matters might turn out.

It will help to have one simple example of the challenge to judgment
aggregation.

The Tenure Example
A university committee has to decide whether to give tenure to a ju-

nior academic (the outcome or conclusion). The requirement for tenure is
excellence in both teaching and research (the two reasons or premises).
The first among three committee members thinks the candidate is excel-
lent in teaching but not in research; the second thinks she is excellent in
research but not in teaching; the third thinks she is excellent in both. So a
majority considers the candidate excellent in teaching, a majority consid-
ers her excellent in research, but only a minority—the third committee
member—thinks the candidate should be given tenure.13

If epistemic proceduralism needed the results of majority rule to
count as judgments, this would be a serious difficulty. The judging
agent would be profoundly lacking basic capacities of reason. However,
it is not clear that epistemic proceduralism has any need for the idea
of a group judgment in the first place. If we speak of what a majority
thinks about one thing or another, no individual or group is shown to
hold inconsistent judgments. The committee apparently has the author-
ity to decide by majority rule whether to grant tenure, and when it does
so it makes a decision, but unless we are forced to say it also makes a
judgment (which then might be held up to its other judgments to check
for consistency), there is no inconsistency afoot.14

To see how this helps avoid the challenge, suppose there is a panel of
medical experts I want to consult in order to determine the best course
of treatment for a serious condition I have. Suppose that majority rule
after discussion is epistemically the best way of identifying the most
beneficial treatment options for me. Now it is true that a majority might
say to do x, another majority might say that if x is done then do y, and
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yet another majority might say not to do y. But this should not trouble
us if we have independent reason for thinking that this majority
method for determining whether to do y is epistemically the best. What
I want is the best treatment, and I do not care much whether the group
of experts can be conceived as making collective judgments at all, much
less judgments that are logically consistent. If this is right, then the
problems about aggregating individual judgments into collective judg-
ments pose no trouble for epistemic proceduralism, which has no need
for the idea of a collective judgment at all.

Why Not Regency?

Supposing we understand the epistemic value of multiple people
thinking together, it would not yet be clear why we should need more
than a few. Why not have rule by a small group of decision makers—a
regency—that is randomly chosen so as to avoid invidious compar-
isons?

The epistemic argument for democracy rests heavily on the unavail-
ability of invidious comparisons. As we saw, that, by itself, would not
explain why a coin flip is not good enough, since it avoids any invidi-
ous comparisons. So we add that if intelligence could be applied to the
problem at hand, without making invidious comparisons, that would
be desirable. A first step might be to say that the random choice of a sin-
gle ruler is likely to be better than a blind random procedure. Then we
add that multiple rulers are likely to be better than one (not, as we will
see in chapter 12, for jury theorem reasons, but based on the epistemic
value of thinking together). The question becomes whether and why
there is any epistemic basis for extending the vote to all adults (as I as-
sume democracy does, at least on some matters) rather than a smaller,
randomly selected group.

I assume for simplicity that all and only voters are discussants, a
point I return to later. The value of multiple discussants lies in the infi-
nite variety of possible important reasons. A few people, within limited
time, can only notice and explore so many considerations. When it
comes to political questions, the variety of potentially relevant consider-
ations, and the relevant points that arise for each consideration in turn,
is always vast. More minds will tend to bring more relevant reasons into
play, and this (other things equal) has epistemic value. Assuming for
simplicity that all and only voters are discussants, this is some support
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for universal suffrage, at least among adults. But it is wildly infeasible
to have all adults vote on all political matters, and so there must be rep-
resentatives for this purpose. If we ask whether representatives should
be elected or, say, randomly selected, there is one important reason for
having them be elected: it is not infeasible to have all adults free to vote
in periodic elections, and so this is a way to partially harness the epis-
temic benefits of the whole large group.

If we ask why assemblies should be as large as they typically are,
rather than much smaller, we again balance the epistemic benefits of
larger numbers against feasibility. This explains why everything is not
a referendum, and also why there is a representative assembly rather
than a small regency, but it leaves a range of sizes for the assembly, and
I have nothing more to offer on that front. Constraints of feasibility do
not obviously preclude a legislative assembly of 5,000 members, so more
would be needed to explain why this is or is not a good idea.

Universal voting rights are not required in order to get the benefits of
discussion among all adults. That only requires universal discussion
rights. In principle, it would be possible to let all discuss and have only
a small randomly selected set of voters. Is there anything wrong with
this? I make only two points: First, most decisions in modern democra-
cies are, by necessity, made by representatives, not by all adults, and
they do indeed benefit from the rights of all members to discuss the
matters at hand in public. Second, it is true that all adults are free to
vote in electoral contests, so we might ask whether there would be any-
thing wrong with having even elections decided by only a small ran-
domly chosen set of voters, after plenty of discussion by all. Once the
epistemic benefits of wide discussion are obtained, why also have
everyone vote? I leave the question here, except to say that I do not see
in this arrangement anything that is particularly offensive or contrary
to the moral spirit of democracy if it turned out to have pragmatic ad-
vantages.

The Role of the Ideal

I have tried to establish that in the imaginary situation I call the model
epistemic deliberation we have excluded the main sources of bias and
error in interpersonal deliberation, and taken advantage of the epistemic
benefits of thinking together, resulting in a tendency to make good de-
cisions. But this situation is entirely hypothetical, as I have repeatedly
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emphasized. It is not a goal to strive for, and it is not even, as we will
see in chapter 10, something to be approximated as closely as possi-
ble. Its theoretical role is different. Real democratic deliberation will
be, and should be, very different from this, but we want some reason
to think that it could, under nonutopian assumptions (maybe they are
likely to be met, maybe not) tend to produce roughly the same con-
clusions as the ideal epistemic deliberation despite the great differ-
ences in the two contexts. A fuller explanation of this idea is the topic
of the next chapter.
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The Real Speech Situation

The Ideal Deliberative Situation

Public political deliberation lies at the center of many recent nor-
mative theories of democracy, as we’ve seen. Everyone knows, however,
that politics is not, and probably could never be, mainly a matter of the
impartial exchanging of reasons. How are these two things compatible?
How can deliberation belong at the center of normative democratic the-
ory even though it is by no means the predominant form of political ac-
tivity even in favorable conditions? We have seen how the idea of a
model deliberative situation might, in principle, be central to the theory
even without being central to practice—how our epistemic goals might
not be best promoted by maximizing resemblance to the model deliber-
ation. In this chapter we look more closely at how the hypothetical
model deliberation informs practice in this somewhat indirect way.

Jürgen Habermas spawned a new way of thinking about the moral
dimensions of democracy with the innovative concept of an “ideal
speech situation.” That, at any rate, is the famous phrase, deriving from
Habermas’s general account of descriptive truth as whatever could
survive a certain idealized structure of interpersonal communication.
Actually, the idea of Habermas’s that is more relevant to politics is his
conception of an ideal practical deliberation, and the two are not just
the same.1 Nevertheless, the “ideal speech situation” is an evocative
phrase that has caught on, and we can safely treat it as the overarching
idea that unifies Habermas’s approaches to descriptive and normative
validity. The Habermasian idea is that democratic legitimacy and au-
thority might be explained if actual democratic practice could be
shown to produce laws and policies that would have met with unani-
mous agreement in a certain ideal deliberative situation. One natural
basis for thinking some actual democratic practice had this feature
would be if it resembled ideal deliberative practice very closely. Some
have been led to call for a democratic politics that seeks to resemble
ideal deliberations,2 though I will give reason to doubt that this is
Habermas’s view. More important, I will argue that it is an implausible
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view. The Habermasian approach is central to my topic, but my aim is
not at all exegetical. Rather, I want to describe and defend a model of
civility in political participation that gives a principled place for sharp,
disruptive, and even suppressive participation under the right circum-
stances, without jettisoning the whole idea of an ideal deliberative sit-
uation. I will suggest that this view, which I call wide civility, should be
more congenial to Habermasians than they might think, but that is
secondary.

Some, including Habermas himself, hope that the ideal speech situ-
ation could supply a philosophical explication of truth itself, or at
least of objective validity of normative statements, without appealing
to anything outside of our own rational and communicative capacities
exercised in real life. The merits of that ambition are outside of my
concern here. My own interest in the model deliberation is as a plausi-
ble epistemic device—a way of collectively coming to correct answers
and decisions—whether the standards or facts of the matter are some-
how independent of us or not. Nothing here depends on whether
we think of the truth as discovered or made by ideal collective delib-
eration.

In the model deliberative situation all affected people (or proxies for
them) are given an equal say, untainted by prejudice or by differences
in wealth, power, or dishonesty. This puts it roughly, of course, but it is
enough for my purposes. This sort of ideal deliberative situation has
important epistemic virtues in contexts of collective political decision
making. It brings together diverse perspectives, places a wide variety of
reasons and arguments before the public, and prevents inequalities of
power or status from skewing the results, which will then tend to re-
flect the weight of the reasons that apply. In short, such a deliberation is
likely to produce good decisions.

Should norms of citizen participation aim at making real deliberative
institutions and practices as much like the model deliberative situation
as possible? Should actual institutions be designed to mirror the ideal
deliberative situation so far as possible? I will argue that citizens should
not generally act to promote the resemblance between actual delibera-
tion and model deliberation, since this would often mean letting devia-
tions by others skew the results of the process. The conclusions here are
significant both for theory and for practice. I hope to account for the
important role played in democratic politics by sharp and disruptive
political activity, including activity that interferes with communication.
Theories that locate the core of democratic legitimacy or authority in
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public processes of deliberation about political issues can seem to treat
sharp or disruptive political activity as marginal, as unfortunate last re-
sorts. This is unsatisfying, since much of democracy’s promise derives
from our historical experience with brilliant and original forms of di-
rect action. This idea that the paradigm of responsible democratic activ-
ity is the calm giving and receiving of reasons stems from failing to put
the ideal deliberative situation in its proper theoretical place. It is not
something to be emulated in practice, but a tool of thought and analysis
by which appropriate sites for political engagement can be identified.
Political behavior does not and should not take place in anything re-
sembling the ideal deliberative situation, and so the deliberative mode
of behavior is not privileged in practice.

Making It Real: The Town Meeting

Alexander Meiklejohn famously discussed the traditional New En-
gland town meeting in order to illustrate how certain restrictions on
expression are compatible with—indeed necessary for—a meaningful
freedom of speech.3 He argued that without rules forbidding such
things as talking out of turn, disobeying the moderator, speaking far off
the appointed topic, and so forth, the quality of the deliberation at the
meeting on the topics at hand would be harmed. He pointed out that
even under such restrictions on speech, participants would be free to
express their views of the matters at hand, whatever their view might
be. There remains, in short, freedom of speech. Even though we know it
is bound to fall short, the town meeting is a real deliberative forum in
which the model deliberative situation is realized about as well as we
could expect to find anywhere. As in the model deliberation, there are
severe restrictions, and yet there is also freedom. These are, respec-
tively, the restrictive and the liberating aspects of the model deliberative
situation, and, to a lesser extent, of deliberative contexts that approxi-
mate it. The restrictions might be justified on grounds of fairness or in-
dividual rights. They also might be justified by the aim of insulating the
exchange of reasons from the distorting influence of power of various
kinds. This is an epistemic advantage of the restrictive rules. I want to
start here, in the town meeting, and then ask whether it is a reasonable
aspiration to extend even this imperfect version of model deliberation
to communication in society at large. I will argue that it is not. It is not
only the pure ideal but also more realistic approximations such as this
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one that I argue are inappropriate models for political deliberation
generally.

The town meeting is a useful starting point for several reasons. In a
town meeting the rules tend to be exceptionally clear. I do not mean
only the rules of procedure, or the rules that will be enforced, but also
the rules of good behavior. The official rules of a town meeting are dis-
tinct from the standards of civility or good meeting behavior. For ex-
ample, the official rules may, by their silence on the matter, permit a
recognized speaker to ridicule opponents in a way calculated to disturb
the meeting, but that would not settle whether this was within the
speaker’s duties of civility. This distinction in a meeting context mimics
the structure in a broader political context where there are laws permit-
ting and regulating expression, but also a separate set of standards of
civility with no force except that of a citizen’s duty. The structure of a
deliberative forum is made up of both parts, which I will refer to as in-

stitutional and moral norms, respectively. They are restrictions in two dif-
ferent senses, but for my purposes it will not be necessary always to
note that difference.

Given the epistemic advantages of these restrictions on communica-
tion in the town meeting (as well as whatever non-epistemic moral
value they might have), should communication in society generally be
similarly structured, so that political decisions can arise from a process
with the same moral and epistemic virtues? I will answer “no.”

How Society Is Unlike a Meeting

Public communication is a vast category of human behavior. If there is
any temptation to extend the norms and restrictions of model delibera-
tion to public communication generally, it is because there is no sharp
line defining which public communication is politically relevant. Amer-
ican jurisprudence around the First Amendment’s guarantee of free-
dom of expression is often troubled by this point. Even if it is desirable
to have very robust protection for political expression, it is difficult to
say for sure which categories of expression could not be political and
therefore fall outside the strongest protection. Our question is not the
First Amendment question about when speech may be interfered with
by legal regulation. We are considering institutional rules and moral
norms for the conduct of expression. Still, if the aim is to shape institu-
tions of political deliberation, the same difficulty arises. It is difficult to
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say what is political expression and what is not. That difficulty could be
avoided if the whole domain of public communication were put under
the discipline of institutions and norms that are meant to resemble ideal
political deliberation. Call this proposal the wide mirroring doctrine. It
says that public communication, conceived as one large forum, ought to
mirror the ideal deliberative forum so far as possible.

To see why the wide mirroring doctrine is unattractive, it is useful to
focus on the restrictive aspect of the model deliberation. Recall, all have
equal access to the forum, and all address the question of justice or the
common good (even if people have differing conceptions of it). Even
apart from any sanctions or enforcement mechanisms, these are restric-
tive. This is not yet to say that the restrictions are not worth it, but first
we should appreciate that they are indeed restrictive. Consider a few
examples of possible public communication that would seem to be pre-
cluded by the norms and rules of the model deliberation:

Kurt has the money and experience to purchase and run a small publish-
ing house. He publishes books of poetry by himself and his friends. Most
poets do not have this sort of access to publication, and so the access en-
joyed by Kurt and his friends is unequal, violating the equal access fea-
ture of model deliberation.

Emma, after much study, has come to believe that political states are ille-
gitimate. She makes a point of avoiding the statist assumptions of the po-
litical discourse of her time. Emma never addresses political issues in
terms of what is just or best for the people of her own nation, preferring
to imagine alternative modes of social organization. She and her fellow
citizens only rarely find themselves addressing a common question
about justice or the common good. This violates the common question
feature of model deliberation.

Francis is a filmmaker, whose work subtly but definitely influences the
perspectives and views of millions of people. This is not owing to any ra-
tional arguments, which are entirely absent from his films. It is owing
to his skill in leading his audience to certain conclusions by working on
their emotions and impulses, violating the restriction that limits commu-
nication to explicit reason-giving.

These are just a few examples. What I hope they show, in case it needed
showing, is that many valuable kinds of public communication would be
incompatible with the restrictions in the ideal deliberative situation. This
does not settle whether there should be such restrictions, since there are
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also disadvantages to contexts of communication in which these various
restrictions are not adhered to. Each of the restrictions is meant to guard
against something that is, other things equal, worth guarding against.
Even outside the more directly political forms of expression, it is not de-
sirable to have an idea’s influence increase because of the power or
rhetorical skill of the idea’s proponent, much less because it plays to prej-
udices on the basis of race, gender, or class. Since external sanctions are
not at issue, it might seem as though it would be preferable if these
norms were in place throughout society, in that people enforced them on
themselves. The examples of Kurt, Emma, and Francis strongly suggest,
I believe, that even the self-imposed norms of model deliberation would,
on balance, not be a good thing in society generally. There are too many
valuable products of the human mind that would be suppressed if the
egalitarian and public-spirited norms of the model deliberation were to
characterize all areas of public communication.

Ordinary Politics

We have looked at the narrow formal political context of a New En-
gland town meeting, and at the very broad domain of public communi-
cation generally. We turn now to what I will call the informal political

public sphere, a forum with a scope that is intermediate between the
other two. This is the domain of political speeches, candidate or citizen
debates, opinion journalism, letters to the editor, political advertising, po-
litical demonstrations, political art and expression, and so on. Roughly, it
is the political activity of nonofficials, or officials outside their formal in-
stitutions such as the legislature. Even though the boundaries are not
definite or clear between political and nonpolitical areas of the infor-
mal, nonofficial public sphere, there is a rough distinction that is hard
to deny. The norms that should govern the political part are, I will
argue, different and more restrictive than those that should govern the
nonpolitical part, and yet not as restrictive as the norms appropriate to
the most formal parts of the political public sphere such as official
decision-making meetings of legislators. This intermediate domain is
the world of ordinary politics, and so the norms that apply here are ab-
solutely central to the conception of a citizen’s role and duties in the po-
litical process. Since this domain is informal, there are no rules of the
kind that characterize official meetings, except, that is, for any laws that
might regulate informal political expression. If we ask what form we
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want communication in this sphere to take, and we assume broad legal
protection of freedom of expression, the emphasis falls on moral norms.
I will speak mainly, then, of the shape of citizens’ duties of civility
(leaving it as an open question how far civility requires politeness).

The informal political sphere is intermediate between formal politics,
and non-(or hardly-) politics, and the norms appropriate to it reflect its in-
termediate position. On one hand, the informal political sphere exists
alongside the relatively nonpolitical areas of public communication, and
so it is relieved of the burden of ensuring, within its own scope, outlets for
brilliance, passion, creativity, provocation, and so on. These are provided
for to some extent by the light restrictions in the nonpolitical public
sphere. On the other hand, the absence of the deliberative norms has its
costs. It would be epistemically costly to let power, position, and passion
determine the course of political decision making. This might seem to
suggest that the informal political sphere should be governed by the de-
liberative norms. Two questions arise: Would this be desirable if it were
possible? Even if it were desirable, how should deviations be dealt with?

First, would it be desirable, if it were possible, for nonofficial public
conduct of political deliberations to hew to the norms of the ideal delib-
erative situation? With one important caveat, I believe the answer is yes.
The caveat is that since the boundaries between the political and the
nonpolitical areas of public communication are so unclear, imposing
the deliberative norms on the political sphere would be bound to im-
pose them to some extent on the gray areas between political and
nonpolitical communication, risking a chilling effect on expression that
really ought to be free of these restrictions. Nevertheless, this does not
mean that the restrictions are not desirable in the definite cases of po-
litical expression. They are desirable here for the same reasons they are
desirable in the New England town meeting.

Still, there are differences between the formal contexts of the town
meeting and the informal political sphere that suggest they must be
treated differently. Even if it would be desirable for the deliberative
norms to be respected by all in the informal political sphere, nothing
even approximating this is likely. This presents a profound version of the
problem of second best. The problem of second best, in general terms, is
the fact (when it is one) that when one of a number of desiderata is not
satisfied, the other desiderata are no longer appropriate. That is, a situa-
tion that departs even further from the original list of desiderata may be
better than one that more closely conforms to them.4 In the informal po-
litical sphere, since serious deviations are sure to occur, it is important to
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see that the best response might be certain further deviations. This is
the crux of my rejection of the mirroring doctrine, the suggestion that
real deliberations should mirror, so far as possible, ideal ones.

The mirroring doctrine suggests shaping the duty of civility by posit-
ing a duty to behave in the ways that participants would behave in the
model deliberation, at least as far as each person can. The wide version
would apply this to all public communication. Narrower versions would
apply it only to all political communication, or even only to formal po-
litical deliberation (I will support that narrowest version). On the mir-
roring view, the ideal sets each person’s duties irrespective of how
other participants are actually, in the real deliberative situation, behav-
ing. Some of our duties are indeed fixed irrespective of the behavior of
others, such as the duty not to torture innocent people for the thrill of it.
Other duties set one standard of behavior when others are complying
with a similar standard, and a different standard otherwise. Consider
the duty to drive on the right-hand side of the road in the United States,
as the law requires. This is certainly a duty so long as most others are
complying with the law, but the duty lapses if most people are driving
on the left. Or consider the duty not to interrupt in discussion. It is a
duty that probably applies only to the case in which most people are
refraining from interrupting. If interruption is already rampant, then
noninterruption may no longer be required.

Call duties of this kind, ones that apply only so long as others are, for
the most part, also complying, collective action duties. They raise a num-
ber of interesting questions, but my interest is in exploring what comes
of the duty when the collective action breaks down. The original duty
lapses, but what, if anything, arises in its place? The duties of civility
are best seen as collective action duties, ones that have one content
when people are generally complying with the highest standard, but
then a new substitute content when that is not so—when general com-
pliance breaks down. Notice that I do not say that anything goes when
compliance breaks down. Rather, one’s duties change, adjusting to that
circumstance. So the question becomes, what is the new content of the
duty of civility when there is not general compliance with the initial
high standards? What we need is what we might refer to as a breakdown

theory, a principled account of this new substitute duty of civility. It will
vary, no doubt, according to the sort of breakdown that is in question.

We might respond to a breakdown of high standards of civility by sup-
posing that civility no longer has a place at all. No holds barred, we may
now do as we please. But that would seem to depend on showing that no

T H E  R E A L S P E E C H  S I T U A T I O N

191



new standard of civility can serve, even partly, the same purposes and
values as the one that has broken down. If a new standard can serve these
purposes, this is a reason for thinking of it as coming into force. The ac-
count offered here is based on the idea that when the features of ideal
democratic deliberation are not generally met, there are often new stan-
dards that will serve, though not necessarily as effectively, the same pur-
poses and values that gave the initial high standards their point.

We can apply this idea, in a quick preliminary way, to the mirroring
doctrine. It says that actual political behavior should resemble, so far
as possible, behavior in the ideal deliberative situation. Suppose this is
plausible so long as compliance is widespread. There is still the ques-
tion of what to do when compliance is not widespread. It is not obvious
that the duty to comply with power-free deliberative norms remains in-
tact. In particular, when power enters the fray on one side in a dispute,
the norm that tells us to refrain from using power in that way neither
remains intact nor means no holds are barred. This rejection of the wide
mirroring doctrine, as I will go on to argue, is the best way to account
for the role of political action that is disruptive of reasoning and com-
munication, including many familiar sharp political tactics.

Marcuse as a Precursor

Herbert Marcuse offers perhaps the best-known defense of sharp and
disruptive interventions in political expression, and I believe his theory
is usefully interpreted as a “breakdown theory” of this kind.5

Marcuse agrees a great deal with Mill’s view in On Liberty.6 He
agrees with Mill that there are objectively correct answers to many nor-
mative political questions.7 He also evidently agrees with Mill that
under favorable conditions the truth will tend to prevail in the course
of full open public deliberation.8 He agrees with Mill that among the set
of conditions that are most favorable to the social discovery of truth is a
widespread tolerance. By “tolerance” Marcuse means restraining one-
self from interfering with the expression by others of views with which
one strongly disagrees. Tolerance is not only one among the social con-
ditions favorable to the social discovery of truth; that epistemic func-
tion is what gives tolerance its point. As Marcuse succinctly says, “The
telos of tolerance is truth.”9

Tolerance does not, by itself, promote truth, however. It does so only
in conjunction with certain other conditions. This gives rise to questions
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that Mill said little about: What are the other conditions that join with
tolerance to promote truth? What is the effect of tolerance when those
other conditions are violated in various ways? What implications does
this have for the practical question facing a citizen: “Ought I to be toler-
ant of this highly disagreeable view?” Marcuse offers a rough account
of the circumstances of tolerance and an argument that they are perva-
sively violated at least in modern America.

On Marcuse’s view wider standards of civility (as I call them) come
into their own when there is a failure or breakdown in the conditions in
which tolerance serves its purpose. Applied to the matter of civility in
political expression, the breakdown approach asks what is the point of
narrow civility? If we follow Mill’s and Marcuse’s approaches to toler-
ance of expression, we will answer that an important part of narrow ci-
vility’s point is as part of an arrangement in which the exchange of ideas
will tend to promote true or at least objectively better views and social
decisions. The telos of civility is, in part, truth. Plainly this is not its only
point, but it is worth seeing what follows from its having this point.

Assuming with Marcuse and Mill that the value of orderly delibera-
tion is that it promotes the truth, or wisdom, or quality of the resulting
social decisions, narrow civility no longer promotes the truth once the
other components of an orderly but free deliberation are missing and if
standards allowing deviations from narrow civility could serve to rem-
edy the epistemic situation. In general, the defective background condi-
tions permit transgression of narrow civility for remedial purposes, but
only within the constraints of a wider civility. For convenience I will
refer to this normative structure as one of constrained transgression.

How do wider standards of civility serve the epistemic goal in these
defective conditions? Marcuse argued that in this era there is a system-
atic cluster of interests (especially those associated with owners of pro-
ductive capital) that have disproportionate control over the course of
public, especially political, discussion. As a result, certain favored points
of view can be made to attract more support on grounds other than their
merits—the actual reasons that exist in their favor. Behavior outside of
the narrow bounds that would make sense under more ideal conditions
is permitted in order to partially restore the truth-promoting value of
public discussion.

From an epistemic viewpoint, the relevant breakdown might be said
to consist of power’s interference with reason.10 The justification for wider
standards of civility in these conditions is, roughly, that they partially
remedy the power imbalance. More precisely, they use countervailing
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power to remedy epistemic distortion wrought by the initial insertion of
power. The remedy might sometimes be conscientious suppression of an
overrepresented message, or in other cases it might be the introduction,
through sharp transgressive methods, of an underrepresented message.

The circumstances of narrow civility in political expression, then, in-
clude the condition of power’s noninterference with reason. It would be
absurd to think that this condition could be fully met in any real context
of public political expression, but that does not deprive the idea of nor-
mative significance. Habermas, Marcuse’s leading successor in what is
known as the Frankfurt school of critical social theory, adopts the idea of
power’s noninterference with truth as the core of his moral and political
theory without supposing that it is a condition that could ever really be
met. Habermas holds that a legitimate political arrangement is whatever
would, hypothetically, be unanimously accepted in a practical discourse
situation involving all affected in which, roughly, power does not inter-
fere with reason.11 It might seem that since power always is actually in-
terfering with reason, this account will leave it entirely to the philoso-
pher, rather than to any public process, to ascertain the conditions of
justice or legitimate government. Habermas, however, insists that the
philosopher cannot credibly claim to know what such an ideal discourse
would produce absent actual discourse.12 But actual discourse always
falls short of the ideal discourse, and normative conclusions must be
drawn by concentrating on these discrepancies. The greater the short-
fall, the less the moral legitimacy of the normative conclusion, since this
enlarges the biasing role of the philosopher’s own particular perspec-
tive. Marcuse’s view is often criticized as arrogantly bypassing public
discussion and presuming to know its proper conclusions. On the con-
trary, Marcuse’s view is most charitably read as advocating remedial in-
terventions in the discursive system so as to restore some presumptive
normative significance to its conclusions. One strategy that is suggested
by this approach is not to try to generate the conclusions by a solitary
application of reason, but, as far as possible, to approximate real social
conditions in which either power does not interfere with reason or, fail-

ing that, find some remedial feature that would support our ability to infer from

the imperfect real discourse to conclusions about what would have been ac-

cepted if it had been ideal. Such a view admits from the beginning that real
discourses are not ideal, but still gives the idea of ideal discourse—the
idea of power not interfering with reason—a central critical role.

If we stick to the epistemic point of standards of civil political expres-
sion, we will be led to a new, more permissive set of standards in which
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advocates of the view that is disadvantaged by the appearance of power
may permissibly press their own viewpoint with an added degree of
power. The more permissive standard is defended on the grounds that
this might countervail the antirational effect of the initial pollution of
the discourse by systemic power that irrationally favors one side.

When power distributions trigger wider standards of civility, this dis-
pensation is not given to all speakers whatever their message. It is only
remedial if wider standards are given selectively to those whose view-
points are being denied their due hearing by an imbalance of power.
The limits of a wider idea of civility are naturally suggested on this ac-
count. Even on a Marcusean analysis there would be no apparent justi-
fication for such extreme suppression of a message that it disappears
from public awareness altogether. The power imbalance argument pro-
vides only a basis for leveling the playing field in order to partly re-
cover the epistemic virtues of freedom of expression that Mill empha-
sized.

Against Leveling Political Equality Downward

I want briefly to mention an important but distinct way in which depar-
tures from the equality of the model deliberation might be called for in
practice.13 Here we see a distinctive institutional implication of epis-
temic proceduralism as compared especially with fair-proceduralist
views, and non-epistemic versions of deliberative democracy.

Here the structure is not one in which some people depart from the
ideal in order to countervail the epistemic effects of certain other peo-
ple departing. Still, it is another example of the problem of second best.
Owing to one unavoidable deviation from the ideal deliberative
conditions—namely, the violation of the assumption that there is un-
limited opportunity for everyone to have as much input as they like—
an additional deviation becomes appropriate. Unequal opportunity for
input should be allowed, to some extent, if by doing so the overall
amount of input is increased and as a result the expected epistemic
value of the overall arrangement is improved.

Epistemic proceduralism holds that the epistemic value of the pro-
cess, according to public reason, is one of the primary driving factors in
designing democratic institutions. So, even though there are probably
epistemic gains from equalizing everyone’s opportunity for input,
there can also be epistemic losses if this equal input is at too low a level.
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Inequality of opportunities for political input may be called for on epis-
temic grounds so long as it provides more input opportunity for every-
one and it is not too unequal. This is more than a mere logical possibil-
ity. I want to sketch a simple voucher scheme that represents one way
such improvements may actually be induced. My goal here is not to
solve the many logistical problems involved in implementing such a
scheme, but to present a basic mechanism that appears to have this po-
tential. It is important to keep in mind that the inequalities introduced
may be so great as to cancel the epistemic advantage of the increased
quantity. However, we can see that the inequalities might sometimes be
very modest, and that this general strategy admits of many variations,
some of which might be able to do even better than my examples. The
proposal is just one way of illustrating how there can be sound epis-
temic reasons for rejecting the standard (popular among democratic
theorists) of equal availability of political input.

If a person’s share of the total quantity of influence exerted is ex-
pressed as a fraction of that total, then influence would, of course, be a
zero sum—a gain somewhere would mean an equivalent loss some-
where else. But, of course, if one’s share of wealth were expressed as a
fraction, then wealth too would be a zero sum. We know wealth can be
increased for some without decreasing the wealth of others, and so a
person’s share can be understood in absolute as well as comparative
terms. The same is apparently true of political influence, or if the word
influence suggests otherwise, it is true of political input. Let input stand
for an individual’s absolute quantity of political participation (mea-
sured, for simplicity, in money), and let influence stand for a person’s
fraction of the total political input. If everyone wrote more letters to
their congressional representative annually than they now do, the total
quantity of input would increase, and no person’s absolute quantity of
input would decrease. Even if influence is (defined as) a constant sum,
the quantity of input is not.

Assume that everyone is supplied with resources for political use at the
highest level compatible with everyone having an equal amount. Now
allow additional expenditures through and only through government-
supplied vouchers. These have a cash value when contributed to certain
political endeavors such as election campaigns, and no value other-
wise. Each next or marginal voucher a person buys costs more than the
previous, but has only the same value as the last. The cash value of the
voucher is then paid, by the administering agency, to the campaign that
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receives the voucher from a citizen. But the purchase price was more than
this, and the extra amount retained by the agency goes into a fund that is
used to subsidize the price of vouchers, making them more affordable.
This subsidy can be structured in countless ways, and I will sketch only
one, which I will call the singular voucher version of progressive vouch-
ers: suppose the money in the fund is distributed among all those who
are happy to receive only their one government-supplied voucher (call
this the singular voucher). These are available for free, or if “earnest
money” seems like a good idea, to avoid frivolous uses, then they are
cheap. Their value is determined by the size of the fund and the number
of people who want the singular voucher. Anyone who wants to con-
tribute more than the singular voucher will have to purchase progressive
vouchers and may not receive a singular voucher. This will become
clearer with later examples. But first some general points.

If we assume that some citizens would pay more than the cash
value for progressive vouchers14 if this were the only way to have ad-
ditional political input, then this will raise money to pay for singular
vouchers that are free or very cheap for anyone who wants one. The
result would be a distribution of political input in which more is avail-
able to everyone.

Consider a community of 200,000 voters, the size of a small city such
as Providence, Rhode Island. Suppose that the maximum equal level of
contribution without vouchers would be $5 per voter per election cycle,
yielding a total expenditure of $1 million. Now suppose we allow
vouchers in addition. Let each progressive voucher have a value (re-
deemable by campaigns) of $50, but they cost more than this. To buy
one costs $50, to buy a second costs $88, next is $153, then $268, and the
fifth and final permissible voucher costs $469. (The marginal rate of in-
crease is 75 percent, but this can easily be varied for other scenarios.)
Each voucher is still worth only $50, but people who can afford it and
want to have more political input may well pay more than the cash
value; indeed, that cash value has nothing to do with what a voucher
will be worth to a citizen. Nevertheless, I will assume in this example
that not many citizens will buy many of these increasingly expensive
vouchers. (This grants something congenial to opponents of my thesis.
If more bought vouchers, my conclusion would follow only more easily.)
Suppose that only 5 percent of voters buy any progressive vouchers: 5
percent buy at least one, 4 percent go on to buy two, 3 percent buy
three, 2 percent buy four, and 1 percent buy all five. Buying all five costs
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$1,028, but a person’s input is valued only at $50 times the number of
progressive vouchers she buys and uses, in this case $250, plus the
amount that was already being spent under the maximal equal sce-
nario, or $5. The total input for the maximum spender under these as-
sumptions is $255. These purchases build up a fund of $2,628,516. Di-
viding this into a free or cheap singular voucher for every voter who
chose not to purchase progressive vouchers (95 percent of all voters)
yields a singular voucher worth $14. I assume for simplicity that all re-
maining voters receive and use a singular voucher (though, if not, they
can be worth more). What is the result of this arrangement?

First, whereas previously no voter contributed more that $5 to politi-
cal campaigns, now no one contributes less than $19, since no one is
without the $14 voucher. Everyone contributes more than they did be-
fore, including those who contribute the least. Second, we have intro-
duced inequality of input. The vast majority are contributing at a value
of $19, and a few at a value of $255, and some in between. The highest is
about thirteen times the lowest; on the other hand, a campaign can get
as much by winning over a small coffee meeting of thirteen of the poor-
est voters as it can by wooing any single fat cat. Third, since the distri-
bution is Pareto superior, the total contribution is also greater. It has
gone from $1 million to $5,128,516—more than quintupled. This greater
quantity, we are assuming, has positive consequences for the epistemic
value of the process, at least under favorable conditions, and so long as
it is not too unequally distributed among participants.

The degree of inequality is certainly minuscule by the standard of ac-
tually existing politics in the United States,15 and the increase in the
total is enormous by any standard. We have no basis for saying there is,
or is not, a net epistemic gain, but this should be enough to suggest that
the general strategy of progressive vouchers may offer a way of com-
bining the epistemic values of the quantity and of equal distribution in
a way that political egalitarianism—the principle insisting on equal op-
portunity for input—cannot. Political egalitarianism would have man-
dated the maximal equal level of $5 per person for a total of $1 million,
forgoing the additional $4.1 million of input that could be induced if
a certain (modest?) amount of inequality (with no invidious compar-
isons) were acceptable. Political egalitarianism is a crude and implausi-
ble principle, even though there are good reasons for keeping inequal-
ity within certain limits.
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The Ideal Speech Situation in Its Place

Contrary to a common interpretation of him, Habermas does not be-
lieve that actual institutions should resemble an ideal deliberative situ-
ation as much as possible. It is not just that this is unrealistic or utopian;
he argues that it is not even desirable. It is preferable to have a “wild,”
“anarchic,” and “unrestricted” public sphere on which formal political
institutions can draw, even though this does open the informal public
sphere to morally undesirable biases and inequalities. Habermas is not
explicit about the value of a less disciplined informal public sphere.
Also, it is not quite clear what the importance is of the idea of an ideal
deliberative situation if it is not to be emulated in society at large. There
are a few possible answers suggested by Habermas’s discussion.16

First, why is it desirable to have an unruly informal political sphere,
one in which equal access, time, and power are not guaranteed? One
obvious reason is that the informal public sphere will be the source of
ideas whose value lies outside the political, and so whose origins in
egalitarian conditions will tend to matter less. Second, even politics
benefits from a rich and productive background culture. Even if not
every product of public deliberation has the potential to enrich political
thinking, an environment that includes boldness, surprise, and offense
is one that will have a wider variety of original ideas, gestures, and con-
frontations from which to draw in political thinking. Much of this raw
material would never exist in a setting structured so as to prevent any
influence other than the ‘forceless force’ of the better argument.

If the model deliberation is not to be emulated in society at large,
what is the importance or value of the idea? One part of an answer is
that the model deliberation is apparently to be emulated in more formal
political institutions, a point to which I will return. A second part of the
answer is that the ideal deliberative situation, even existing only in
thought, serves as a template against which to judge reality in order to
identify and deal with deviations.17 This naturally raises the question of
what is to be done when such deviations are identified, since we know
that approximating the ideal is not the goal. That is the question to
which my suggestions about breakdown theory in general, and coun-
tervailing deviations more specifically, are meant to provide part of an
answer.

The goal of making deliberative heaven on earth, of seeking to make
real political institutions resemble as closely as possible the structure of
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the ideal deliberative situation, leads to an implausibly narrow concep-
tion of the public sphere and of the duties of civility. An alternative way
of using both the idea of an ideal deliberative situation and actual de-
liberative processes is a breakdown theory of the kind sketched in this
chapter. The ideal serves as a template for identifying breakdowns,
which are common and inevitable. Actual practice can be adjusted in
light of those deviations, not always to reestablish resemblance to the
ideal, but to bring forces to bear, rational or not, that countervail the ef-
fect of the initial deviations so far as possible. The result is not any static
structure at all, but a dynamic process of deviation and response, aimed
at grounding the supposition that the results could have been agreed in
an ideal deliberative situation. This approach, for which there is sup-
port in Habermas’s own writing, seems to be the best way of avoiding
the narrow, overly polite conception of duties of civility that might
seem to be implied by the central role given to the ideal deliberative sit-
uation, while still giving that idea a central theoretical role.

The interest of this approach is not mainly in its endorsement of
protest, emotional political appeals, and judicious use of power politics.
That is a fairly conventional and time-honored view. It is, perhaps,
more interesting to locate this view in a conception of political deliber-
ation that gives a central theoretical role to the ideal in which only the
forceless force of the better argument prevails. A second feature of this
approach that goes beyond the endorsement of sharp politics is its abil-
ity to scale the wider conception of civility in a graduated way, without
letting the duty of civility collapse whenever its higher standards are
not being generally met.

It is important to ask, as many asked of Marcuse’s view, whether a
policy of countervailing deviation from narrow norms of civility risks
escalating the conflict in dangerous ways. The fact that there is often
some risk of this kind is certainly not a fatal problem for the view. Civil
disobedience is also a way of escalating a dispute, and often risks fur-
ther retaliation and escalation, but this is not decisive against it in gen-
eral terms. The risks of escalation would have to be weighed and judg-
ment exercised in the use of countervailing power as they must be in
the choice whether to resort to civil disobedience.

If one instance of power is countervailed by another, it might seem as
though it has been neutralized and the power-free ideal has been rein-
stated. Sometimes, of course, power can actually be neutralized, as
when a weapon is brandished but then destroyed or removed from the
scene. But countervailing uses of power as I have used that idea here
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will not normally neutralize the original insertion of power. If you put a
gun to my head, and I put my gun to your head in reply, your use of
power has been (at least to some extent) countervailed, in the sense that
its ability to skew the deliberations has been scaled back by my response.
Still, the power-free ideal of the ideal speech situation or the ideal epis-
temic deliberation has not been restored. Mutual assured destruction
might be the best way to countervail the first destructive threat, but it is
not the ideal speech situation restored. It is a profound deviation from
that situation in an effort to achieve something else: a tendency to get
the same results as the (very different) ideal speech situation would
have gotten.

Should Formal Politics Be Narrowly Civil? 

(Why Not Fight Fire with Fire There Too?)

As we saw, the narrow norms of model deliberation would be epistem-
ically too restrictive and costly if they were to characterize public com-
munication generally. Even the informal political sphere should not be
overly disciplined by those narrow norms, but there the strict delibera-
tive ideal should be used as a yardstick to measure deviations. The de-
viations need to be addressed creatively, however, and not always by
simply holding one’s own behavior to the standards that others have
breached. This leaves the formal political sphere, deliberative settings
in which selected participants have formalized roles and responsibili-
ties, and in which legally binding decisions are made. Should these for-
mal political settings operate by the more restrictive approach, trying to
resemble the structure of the ideal deliberative situation as closely as
possible?

If the informal public sphere is sufficiently unrestricted, then per-
haps there is a place for the more restricted discursive forms of interac-
tion specifically in legal forums such as courts and legislatures.18 But
what is to be gained? The reasons given for a wider, more permissive
regime in the informal sphere might seem to apply to the formal sphere,
too. The breakdown model developed here would seem to imply that
even in the legislature there will be deviations from ideal discursive in-
teraction, and that countervailing responses, pulling the structure only
further from the ideal, will often be the best way of grounding the pre-
sumption that the outcome could have been agreed upon in a delibera-
tion. Why posit the narrow rules of civility that would be appropriate in
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the counterfactual situation of an ideal deliberative situation even here,
in formal politics? Why not fight fire, if it should break out, with fire
even in the formal political domain?

The answer, I think, is that formal politics can come closer to the
ideal than other settings. This, combined with the availability of the
other more permissive contexts for communication, means that there
are likely to be more epistemic benefits than costs from applying the nar-
rower norms of civility in formal political settings. We should accept a
narrow mirroring doctrine at least with respect to standards of civility:
standards of civility in formal political deliberation ought to resemble
as far as possible the standards of behavior assumed in ideal practical
deliberation.

Even discussion on the floor of the representative assembly (the con-
text in which the term deliberative democracy was first devised)19 will
never mirror model deliberation very closely. Representatives are un-
likely always to speak sincerely, to refrain from using power or position
in lieu of argument, to put forward only their views on the common
good, and so on. In spite of all this, we structure deliberations in those
formal settings by elaborate rules of order and norms of civility. The re-
strictions that are typical in those forums are far more severe than we
could hope to justify in informal political settings, much less for public
communication generally. If they do not really approximate the ideal
deliberative situation, is there any real justification for those narrow
norms? Perhaps they are nothing but a charade, a bit of theater to en-
courage the public to feel that this is a genuinely deliberative forum,
even though it is no more deliberative than social life generally (which
is to say, not very).

We need to look for some difference, some reason why formal poli-
tics should be governed by narrow civility while the rest of public com-
munication is not. One of the differences between the formal and the
informal political spheres is that the formal political sphere exists in a
system of public communication that includes wider, more permissive
standards everywhere outside of formal politics. The deliberative
norms in one context are not as restrictive overall if one is free to take
his or her ideas to a different context that is more permissive. If infor-
mal politics employs wider standards than formal politics, then the
epistemic cost of imposing the narrow standards in the formal realm is
lessened. For example, consider a debate in the assembly about farm
subsidies, and suppose that farm interest groups are richer than the op-
ponents of subsidies. This leads to a larger number of representatives
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lining up to support subsidies in order to attract the campaign funding
from the farm lobby. This rationally distorting role of money (if neces-
sary, the reader should fix up the example to make it so) violates ideal
deliberative norms. Under narrow standards of civility within the as-
sembly, it would be impermissible to respond by, say, playing recorded
sounds of ringing cash registers and mooing cattle every time a repre-
sentative spoke in favor of subsidies. This politeness has an epistemic
cost, insofar as it might let the initial deviation skew the results without
any effective response. But the creative use of loudspeakers, or other
nondiscursive direct actions, is available (not just legally, but according
to the wider norms of civility I have advocated) outside the assembly in
the domain of informal ordinary politics. That reduces the epistemic
cost of the stricter standards in the formal realm. That is a consideration
that is not available to justify strict standards of civility in the informal
sphere, since there is nowhere else to go other than reverting to rela-
tively nonpolitical expression in order to fall under more permissive
standards, thereby diluting and weakening the intended message.

This suggests that there is some reason for a division of labor be-
tween the informal and formal political spheres. The formal sphere
aims for some of the reason-tracking virtues of the model deliberation,
by imposing restrictive norms governing the proceedings. The infor-
mal political sphere operates without those confining norms in order to
allow the inevitable deviations to be balanced out by carefully devised
counterdeviations. So far, though, this is just an argument for a division
of labor between the formal and informal political spheres. We don’t
yet have any clear reason to assign the more restrictive norms to the for-
mal political sphere rather than to the informal political sphere. I want
to conclude by very briefly pointing to some reasons for thinking the
formal sphere is especially well suited to the more restrictive delibera-
tive norms, at least so long as the informal sphere and the general pub-
lic sphere are less rigid.

The formal political sphere is different in some important ways. First,
it is relatively clear what counts as internal to the context of the assem-
bly and what does not. For this reason, it is relatively clear when rules
would apply and when not. The boundaries between the informal po-
litical sphere and the nonpolitical public sphere are less clear. Second,
the formal political sphere consumes only a small fraction of life. Re-
strictions in this forum are not, in a certain sense, as restrictive, since
much of life takes place in the less restrictive informal political sphere
or in the general public sphere. This is not just the point that there is a
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division of labor between the formal and informal spheres. The formal
sphere is a smaller part of life, by any measure, than the informal.
Third, the behavior of participants in the formal political sphere is more
easily monitored. The number of people involved is small, and they are
publicly visible. This works together with the final point, namely, that
reputation pays. In the formal political sphere, participants are pun-
ished by the public for untoward behavior as the public sees it.

What these features suggest is that restrictive norms meant to encour-
age discursive reasoning on equal terms might be less vulnerable to non-
compliance, and so more effective, in formal political contexts than in the
informal political sphere or in society generally. Moreover, the epistemic
costs of these restrictions would be smaller there, partly because the
other more permissive settings exist, and partly because the formal set-
tings are a relatively small part of communicative life. Narrow civility
might, after all, have a place in real institutions, namely, in the conduct of
formal political deliberations, at least when things have not gone too
badly wrong.

Conclusion

My aim has been to argue that the idea of an ideal situation of political
deliberation is indeed a potent tool in normative democratic theory, but
that its role is not as something to be emulated or mirrored in public
discourse or even in political discourse. Its role is mainly as a template
to lay over actual deliberations in order to identify (not always to mourn)
deviations. Once they are identified, the question is what should be done
about them. The mirroring doctrine argues that resemblance to the
ideal should be maximized. The view I have described, wide civility, re-
jects the mirroring view, since promoting that kind of resemblance to
the ideal would often require acquiescence in the face of serious distor-
tions of the process of deliberation, skewing not only the process but
also the decisions that are likely to result. Wide civility calls for coun-
tervailing deviations where a countervailing measure can be devised. It
is still an account of civility, since even these measures morally con-
strain people not to merely pursue selfish or sectarian interests as far as
one can. Fire may be fought with fire, but a spark may not be fought with
a flamethrower. Wide civility folds a lot of sharp, disruptive, and even
informally suppressive political activity into a broadly deliberative ap-
proach to democratic politics, recovering a crucial part of democracy’s
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moral promise as we know it from historical experience. The specific
content and limits of wide civility under various conditions are a fur-
ther question;20 the important thing to keep in mind is that it does have
limits, and that this can be accounted for by the remedial role that it
plays in the account I have described.

Having said all that, however, there is, after all, some reason for for-
mal political deliberation—a narrow context surrounded by other out-
lets for discourse—to be governed by a narrow conception of civility.
Political discourse generally is not like a New England town meeting.
On the other hand, New England town meetings, and to a lesser extent
other formal political deliberative settings, are.
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Why Not an Epistocracy of the Educated?

It is natural to think that the wise ought to rule, and yet it is
now universally denied. One reason for this is that many people think
that ruling arrangements ought to be justifiable in a generally accept-
able way. I have adopted that viewpoint in one specific form, the quali-
fied acceptability requirement. Given so much reasonable (qualified)
dispute about who counts as wise in the right way and other matters,
it might seem doubtful that rule of the wise could meet this standard.
On the other hand, a decent education, including, say, some knowledge
of politics, history, economics, and so forth, as well as close experience
with others from diverse backgrounds must be admitted to improve the
ability to rule wisely, other things equal, at least assuming a certain
measure of good will (otherwise these neutral means might only make
a bad person more dangerous). But then why shouldn’t there be general
agreement among all qualified points of view that citizens with such an
education should have more votes than others? Is the only reason for
this the assumption that goodwill is lacking? Should we all accept rule
of the wise if that condition were overcome?

We have considered and criticized intrinsic procedural approaches to
politics and found them wanting. I think that there is no denying the
epistemic dimension of political authority, and this conviction lies behind
my concern to resist the Platonic idea that the wiser among us ought, on
that basis, to have a greater share of authority.1 In Plato’s favor, as I have
said, if there are substantive standards of the quality of outcomes, then
surely some citizens would be better (less bad) than others with regard to
their wisdom and good faith in promoting the better outcomes. If so, this
looks like an important reason to leave the decisions up to them.

It is possible to know what is best and yet not choose to do it, and this
point might be deployed against epistocracy. Here, though, I will sim-
plify matters by supposing (with, for example, Socrates)2 that the
knowers would do what they think is best. Alternatively, if this is too
much for you to swallow, just build this extra public-spirited motiva-
tional assumption into the characters who will be considered as poten-
tial epistocrats. So, I assume for purposes of argument that some are

C H A P T E R X I



wiser than others in this way, and that they would do what they
thought best for the polity. The big question behind the more specific
one I will concentrate on is why these wiser folks should not rule: why
not epistocracy? The more specific proposal I will consider and criticize
is that, in particular, the better educated would rule more wisely, and
should accordingly have more political authority.

In Considerations on Representative Government, John Stuart Mill noto-
riously proposed to give more votes to the better educated (among oth-
ers).3 In political philosophy it is natural to think of the authoritarian
Plato and the liberal antipaternalist John Stuart Mill as having little to
do with each other.4 In fact Mill was profoundly influenced by Plato.
The explicitly Socratic spirit of rational examination of our lives and
convictions is among Mill’s deepest convictions, and gives his influen-
tial view of liberty much of its characteristic shape. Mill was also sym-
pathetic to the distinctively Platonic idea that political authority ought
to be in the hands of those most capable of exercising it wisely and
justly. We find this view in Socrates (or Plato’s Socrates) too,5 but it is
developed most fully by Plato in The Republic. Like Plato, Mill argued
that the superior wisdom of an identifiable minority justified their hav-
ing greater political influence, in a way. In particular, Mill thought, citi-
zens with a high degree of education ought to have more votes than
others, even if all ought to have the right to vote. Mill was mainly con-
cerned not to put the wise in charge, but to counteract the fact that they
were likely to be outnumbered. For my purposes it will not matter if we
treat that approach together with the rather different goal of seeing that
the wise actually rule the rest. In both cases, the wise are supposedly
identified and given more voting power per person than others. I will
call this general idea an epistocracy of the educated, noting that Mill’s is a
moderate version in which suffrage is universal (one person, at least
one vote) and that he is not trying to guarantee in advance that the
wise, as a group, are in control.6

Mill’s version of the rule of the wise, while wildly unpopular with
commentators, is actually fairly formidable.7 It avoids important objec-
tions that can be brought against Plato’s version of epistocracy, and
gains support from certain very plausible and decidedly more popular
convictions: many people would accept that there is some kind of edu-
cation, call it good political education, such that the citizenry of a large
polity would tend to rule more wisely if they were educated in this way
than if they were not. From here it seems only a short but treacherous
step to the conclusion that in a society in which only some have this
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education and others do not, the group of those who do will tend to
rule more wisely than the group as a whole. On this basis, we can un-
derstand Mill’s notorious call for two measures: (1) literacy tests as a
qualification for voting,8 and (2) extra votes for individuals with higher
education.9 I hope to show how Mill tried to support these measures in
a liberal framework, and also how the argument fails.

First, I will show what is formidable about Mill’s proposal of “plural”
or weighted voting that privileges the highly educated. I consider first a
point that Aristotle makes against Platonic rule by a small, wise elite.
Mill, in effect, takes Aristotle’s anti-elitist point onboard, but then im-
proves the case for a moderate epistocracy in response. Then I consider
two ways of resisting Mill’s proposal. The first, the deference objection,
fails, but instructively. The second, the demographic objection, fares
better.

Aristotle versus Platonic Epistocracy

In Plato’s pure form of epistocracy, the knowers ought to have all politi-
cal authority, in virtue of their wisdom.10 Just as reason deserves author-
ity over the other parts of the soul, the knowers in the political commu-
nity deserve authority over the other parts of the city. Not only should
people and classes be placed in the roles to which they are best suited;
one role, the rational or knowing role, ought to be in charge of the rest.

Suppose, then, that there are a small number of citizens who have, to
an especially high degree, a morally informed practical wisdom and ac-
companying public-spirited motivation that is pertinent to the conduct
of political affairs. In the first instance, I mean by this, say, that each of
these people knows better than anyone outside of this group what
ought, politically, to be done. Suppose we were convinced, moreover,
that the state ought to act in the way most likely to be correct or just,
with no other constraints on proper procedure. Assume, for simplicity,
that this entails obligations on citizens to comply when the state is so
acting. It might seem, then, that the state ought to be ruled by this wise
group, and all citizens have a duty to do as this group directs.

Even with this unusually intense emphasis on the tendency toward
correct decisions, the conclusion does not obviously follow, as some re-
marks of Aristotle’s suggest.11 The main idea can be seen most easily
if we suppose that the wise group consisted of a single person. Even
granting that following her directions would lead to correct political
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decisions more often than following anyone else’s directions, that is an
absurd way to frame the alternatives, because there is no reason to
think the decisions need to be made by a single person. It is very plau-
sible that decisions would tend to be better if she were to deliberate and
decide along with several others, such as the next wisest in the society.
The point is obvious in the case of a simple nonmoral test, say of the
“standardized” variety used to qualify applicants for college. The sin-
gle best performer in a group would certainly not do as well as a coop-
erative effort by the top several performers, even though enlarging the
group reduces average competence. The same point is extremely plau-
sible when the task is what to do politically.

Aristotle argued, persuasively, that this consideration counts against
the simple argument that the few wisest ought to rule, since they know
best what ought to be done. So the question about the wise elite is not
whether its members are wiser than others, nor whether as a group it is
wiser than any group of others, but whether it is wiser than any group
at all, including larger groups that include all members of this wise
elite. Aristotle’s point is that some larger group, even if the average in-
dividual wisdom is lower, might perform better.

Despite this extra epistemic value of larger numbers of decision mak-
ers, Aristotle sees that this is too abstract a point to rule out the possi-
bility of a person so much wiser than others that there is nothing to
gain and much to lose by his consulting with them. If someone is that
much wiser, then that person ought to rule over the others,12 and if oth-
ers presume to rule over this person, their supposed authority is null
and “ridiculous.”13 So the epistemic value of many rulers is not a gen-
eral enough phenomenon to block the legitimacy of epistocracy even
on Aristotle’s view, though it significantly restricts its application.14

The basic idea behind Aristotle’s point is the suggestion that rule by
the few wisest could be improved upon by expanding the size of the
group and having its members deliberate with each other before mak-
ing their group decision.15 This point leads away from epistocracy, even
while granting that some few might be wiser than the rest.

Mill’s Epistocracy of the Educated

We will not consider why Mill thinks everyone should have at least one
vote. Letting him have this premise favors him by making his proposal
less objectionable to democrats. Grant it for the sake of argument.
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Mill’s proposal of plural voting has two motives. One is to prevent
one group or class of people from being able to control the political pro-
cess even without having to give reasons in order to gain sufficient sup-
port. He calls this the problem of class legislation. Since the most nu-
merous class is also at a lower level of education and social rank, this
could be partly remedied by giving those at the higher ranks plural
votes. A second, and equally prominent, motive for plural voting is to
avoid giving equal influence to each person without regard to his merit,
intelligence, and so forth. He thinks that it is fundamentally important
that political institutions embody, in their spirit, the recognition that
some opinions are worth more than others. He does not say that this is
a route to producing better political decisions, but it is hard to under-
stand his argument, based on this second motive, in any other way.16

So, if Aristotle is right that the deliberation is best if participants are
numerous (and assuming for simplicity that the voters are the delibera-
tors), then this is a reason for giving all or many citizens a vote. How-
ever, this does not yet show that the wiser subset should not have, say,
two or three. In that way something would be given both to the value of
the diverse perspectives and to the value of the greater wisdom of the
few. This combination of the Platonic and Aristotelian points is part of
what I think is so formidable about Mill’s proposal of plural voting. It
is also an advantage of his view that he proposes to privilege not the
wise, but the educated. Even if we agreed that the wise should rule,
there is a serious problem about how to identify them, as we have seen
in my earlier criticisms of epistocracy. This becomes especially impor-
tant if a successful political justification must be acceptable to the wide
variety of qualified points of view among the ruled. In that case, privi-
leging the wise would require not only their being so wise as to be bet-
ter rulers, but also, and more demandingly, that their wisdom be some-
thing that can be agreed to by all qualified points of view.

Now, of course, there could be as much ground for disagreement
about who should count as truly educated as about who is wise. But
Mill’s proposal is to use some more specific criterion of education, such
as the possession of a university degree. That particular criterion, of
course, is highly contestable, since higher education has long been dis-
proportionately available to certain groups divided along lines of gen-
der, race, class, religion, and so forth. I return to this issue below. Mill’s
position has great plausibility: good education promotes the ability of
citizens to rule more wisely. So, how can we deny that the educated
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subset would rule more wisely than others? But then why shouldn’t they
have more votes?

The Dilemma

It might be held that against most proposed epistocrats there are grounds
of objection that ought to be counted as qualified. That is, there is much
reasonable disagreement about what qualifies a person as the kind of
moral knower that is in question. Rejecting the idea that the pope or the
Dalai Lama is a knower in our present sense, even if this should happen
to be true, is not crazy or vicious or beyond the pale in any obvious
way. There is no adequate reason here to disqualify the objection and
override their right to be ruled on grounds that are acceptable even to
those who reject the special claims about the proposed epistocrats. This
is a premise in my argument, not something I am offering any argu-
ment for. Nor is there any pretense, as I have said, of specifying the exact
boundaries of qualified objections. Supposing we accept this principle
against such invidious comparisons, it has some power against episto-
cratic proposals, as we have seen. On the other hand, the rule against
invidious comparisons might appear to be in tension with another propo-
sition that many of us will find extremely plausible, and even beyond
reasonable disagreement:

The political value of education: A well-educated population will, other
things equal, tend to rule more wisely.

I do not intend this to give the name “well-educated” to whatever will
lead a population to rule more wisely, making the proposition tautolog-
ical. Rather, what I take to be very plausible is, really, two things: First,
that there is some way of giving content to “well-educated” so that, as
a conceptually contingent matter, a population of people with such an
education will tend to rule more wisely. I believe it would distract from
my main points to consider here what such an education might be. I ask
the reader to insert whatever education makes this most plausible. The
second thing that I take to be very plausible is that there is some educa-
tion such that it is unreasonable or otherwise disqualified in our sense to
deny that a population with that education will tend to rule more wisely.
Here are some very generally described candidates that some will find
plausible in this role, alone or in some combination: basic literacy, basic
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knowledge of how one’s government works, some historical knowl-
edge, knowledge of some variety of extant ways of life in one’s society,
some knowledge of economics, some knowledge of the legal rights and
responsibilities of oneself and others, basic knowledge of the constitu-
tion of one’s political community, and so forth.17

Again, I will not argue for the assumption that some account of
“well-educated” will put political value of education beyond qualified
denial. If it is so, it favors my polemical opponent, the advocate of extra
votes for the educated, so we may simply grant it for the sake of argu-
ment. I will consider two strategies for arguing that even if, for some
meaning of “well-educated,” the political value of education is beyond
qualified denial, nevertheless, it can yet be denied without disqualifica-
tion that,

The epistocracy of the educated thesis: Where some are well educated and
others are not, the polity would (other things equal) be better ruled by
giving the well educated more votes.

I think the seemingly small move from the Political Value of Education
to the Epistocracy of the Educated Thesis can reasonably be resisted,
and so the rule disallowing invidious comparisons in favor of the well-
educated portion of the citizenry would remain intact. I think the Mil-
lean idea is the most challenging test case for a principle forbidding
invidious comparisons; if we successfully defeat it, this will be strong
support for the idea that invidious comparisons will never be beyond
qualified disagreement.

The Deference Objection

If the educated would rule more wisely, then must the consequences of
their rule be admitted to be better? For our purposes, the more compli-
cated formulation of this question would be, “If it is beyond qualified
denial that the educated would rule more wisely, then must it be be-
yond qualified denial that the consequences of their extra ruling power
are better?” The question poses a challenge to the idea that the educated
must be admitted (beyond reasonable denial) to be wiser rulers. The
reason is that it is widely assumed that we are not bound to turn our
moral judgment over to any other agency, to “surrender our judgment,”
as the phrase often goes.18 Put in our terms, it is implausible to suppose
that if certain changes are the result of extra voting power by the well
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educated, then it cannot reasonably be denied that those changes must
be for the best. It is not unreasonable or disqualified to refrain from
drawing a substantive moral conclusion merely on the grounds that it
is the outcome or opinion of a purportedly expert procedure or agency.
Suppose we make this a part of our conception of qualified and disqual-
ified considerations: deference to some other agency on substantial
moral matters is open to qualified denial.

If deference can reasonably be refused, then the following argument
may seem to be available against Mill: whatever the overall long-run ef-
fect turns out to be of giving more votes to the well educated, it will not
be disqualified to deny that it is for the best. But if they were wiser, then
the overall long-run effect would be for the best. Therefore, it is not dis-
qualified to deny that the well educated are wiser. So, Mill’s defense of
the plural voting scheme is not generally acceptable in the requisite
sense—not “such as can be understood and accepted by the general
conscience and understanding,” as Mill puts the requirement.19

This would be useful in turning back the plural voting scheme, but if
it could do that, it could also turn back a large chunk of epistemic politi-
cal argumentation. Notice that the same kind of argument could be
used to show that it is open to qualified denial that even universally
good education promotes wise rule in a democracy. Again, once the
long-term effect is clear, must we take that as a basis for the substantive
moral conclusion that those changes are for the best? If nondeference is
reasonable—not disqualified—then must we say the epistemic political
value of education can also reasonably be denied? Moreover, the epis-
temic value of any arrangement at all would fit into the same template,
not just arrangements involving education. If Mill’s plural voting loses
on these grounds, perhaps the whole epistemic dimension of political
argumentation loses, too.

I think the epistemic approach, including Mill’s, can be saved from
this objection. The question would then arise whether Mill’s proposal
can be defeated in a way that leaves other epistemic lines of argument
available. For present purposes, this might mean especially leaving in-
tact the proposition that it is beyond qualified denial that some certain
good education promotes wise rule. I will turn to a strategy that at-
tempts to do that in the next section. First, why does this more general
indictment of the epistemic approach fail?

It is easy to see that a single short-run outcome of a ruling arrange-
ment (e.g., extra votes for the well educated) can resist deference, since
the arrangement can be assumed to be fallible, even if it is better than
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others. So, any particular outcome might reasonably be held to be an
error. Things look more difficult when we turn to the long-run overall
effect of the arrangement. If it is not, on balance, better, the arrange-
ment must not tend to better rule after all. Accordingly, if the long-run
effect of privileging, say, the literate can reasonably be denied to be bet-
ter, then the tendency of the arrangement to rule better can also reason-
ably be denied.

But the long run never comes. At any point in time it could be held
that the effects so far are only temporary, and so not necessarily for the
best. It is true that any adequate argument for the supposedly superior
arrangement must employ a time horizon in which the benefits have a
realistic chance of being reaped. But the point remains that at the end
of any such finite period, it could always be denied that the arrange-
ment’s long-run tendencies have played out. It could yet be held that
with more time it would perform for the best, but so far it has not.
When one arrangement is held to perform better than another, this
need not mean that it is certain to do so over any finite period of time,
but only that it is (to some degree) likely to do so. So at any time after
the arrangement is instituted, a person who thinks that so far the ef-
fects (compared with the alternative arrangement) are not for the bet-
ter is not thereby committed to denying that the arrangement is supe-
rior to the alternative, in tending to produce better outcomes. So at no
time will anyone be faced with the choice of deferring or denying the
arrangement’s superiority.

This does not fully dispose of the worry about deference, I suppose.
If an arrangement is held to be very much better, and very much time
has passed, is it then unreasonable to refuse to defer? My intuitions still
rebel at the idea, but it is deeply puzzling why this should be.20 Here I
only hope to have shown that in the context of epistemic arguments for
political arrangements, deference could usually be reasonably avoided
even while accepting the superior tendencies of the arrangement.

Recall the complex polemical situation. This saves Mill’s plural vot-
ing scheme, so far, whereas I hope to defeat it. On the other hand, it
does so in a way that also saves the whole prospect of justifying any
political arrangement on grounds of its politically epistemic value, such
as, for example, generally improved education, or other institutional
arrangements such as advocates of deliberative democracy might rec-
ommend. The question, now, is whether the case for plural voting can
be defeated on other grounds, without defeating the epistemic ap-
proach wholesale.
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The Demographic Objection

In a society in which some have that education and others do not, those
who do might yet, on balance, be no better able to rule wisely than oth-
ers owing to the other epistemically detrimental features of the group.
To see the general possibility, suppose that, for some reason, the people
who sought education were, statistically, more racist than others even
after education. Then, even though the education improves their ability
to rule wisely, it would not follow that the educated are better able to
rule than others, since their racism might plausibly be held to nullify
the epistemic advantage their education might have given them.

Here, then, is a general form of objection to giving the educated more
votes, which is compatible with accepting that a good education makes
its recipients better able to rule wisely:

The demographic objection: The educated portion of the populace may
disproportionately have epistemically damaging features that coun-
tervail the admitted epistemic benefits of education.

A common reaction to Mill’s plural voting scheme for those with uni-
versity degrees has this general form. In our society, it is pointed out, hav-
ing such a degree is disproportionately the privilege of members of cer-
tain races, classes, and (formerly) genders. Even if we grant, for the sake
of argument, that everyone acts with goodwill rather than with neglect
for the interests of others, people are inevitably biased by their race,
class, and gender. Giving extra votes to certain of these groups only com-
pounds the effect of these biases, damaging the expected quality of col-
lective decisions. Exactly what is meant by bias here, and how it leads
to increased collective error, would need more careful explanation, but I
accept this as a powerful objection.

The demographic objection is also among the best reasons for repu-
diating literacy tests of the kind that were once employed in the Amer-
ican South, and banned by the Voting Rights Act of 1965. Many people
apparently objected to such tests on less epistemic grounds, especially
grounds of procedural fairness, but the epistemic objection is also avail-
able and powerful: indirectly disenfranchising poor southern blacks
by formally disenfranchising citizens who failed certain literacy tests
could reasonably be held to deprive the process of an epistemically im-
portant perspective on a leading form of injustice. It seems an impor-
tant consideration even if (as Mill must think) no appropriate standard
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of procedural fairness would be violated and even if we had reason to
assume that those entitled to vote gave full and fair weight to the inter-
ests of everyone, to the best of their ability, limited only by their knowl-
edge and experience of what those interests are.

The objection to plural votes for the educated does not require all
qualified (e.g., reasonable) citizens to accept the epistemic claims in this
demographic argument. It is enough if it is not disqualified (unreason-
able) to hold them. In that case, it can reasonably be denied that the ed-
ucated, as things are, are better able to rule wisely than others. This
blocks the availability of the epistocratic rationale, even if it is also qual-
ified to disagree and think that the educated are, even under these con-
ditions, likely to rule more wisely than others. The reasonableness of
denying this is decisive according to the requirement we have set our-
selves: to have a justification for ruling arrangements that is, in this
sense, generally acceptable.

As I have stated it, the demographic objection to giving more votes to
the educated could be avoided by demographically correcting the group
given extra votes. If the problem is an underrepresentation of certain
races, classes, and genders, it might yet be possible to select from the
educated a subset in which those groups are properly represented (say,
in proportion to their presence in the general population). This only
works if there are enough members of these groups among the edu-
cated, but suppose there are. We select a sample of those who have the
benefits of education, and then exclude some of them selectively in
order to avoid overrepresentation of any race, class, or gender. Then we
give the resulting group extra votes. This deprives the skeptics of their
stated reasons for doubting the epistemic superiority of the group that
is given more votes. Is this the end of the demographic objection?

Consider a doubter, who points out that even though race, class, and
gender have been demographically corrected in the privileged group, we
could still ask about religion. Well, we could empirically check to see if
there is a significant distortion of the representation of certain religious
groups. Then, if there is, we could correct for it in our selection from
among the educated. Problem solved. But, the doubter continues, what
about sexual orientation? OK, let us check and then fix it if necessary.

But now consider a doubter who alleges that among the privileged
group there are not too many whites or men, but there are dispropor-
tionately many racists, or sexists. This might not be empirically testable,
at least in realistic practice, even if it is true. Call these empirically latent

features. The claim that by disenfranchising poor southern blacks we
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would do serious epistemic damage to the democratic process might
also be claiming such an empirically latent feature of the arrangement,
its truth being impossible to convincingly confirm or disconfirm empir-
ically. And yet, that empirical inscrutability is not clearly enough to dis-
qualify the objection either. The question is not whether it is true that
such damage would be done, but whether that view is beyond the pale.
We are not carrying a conception of the boundaries of the reasonable or
the qualified that we can apply to cases, and so we cannot evaluate
the question in that mechanical way. It is worth asking, instead, what
we would be committed to if we made the circle of qualification large
enough to let this epistemic claim on behalf of poor blacks count as qual-
ified, whether or not we think it is true.

It is hard to disqualify claims that assert empirically latent features of
certain arrangements because they cannot be empirically refuted. On
the other hand, surely a view should not be counted as qualified merely
because it cannot be empirically refuted. Lots of crazy views about
ghosts, or conspiracies, or motives, cannot realistically be empirically
checked, but they are no less crazy for that. But the view, disputable
though it may be, that the otherwise demographically corrected sam-
ple of the educated might still contain disproportionately many racists
or sexists or people with certain other untestable biases is not like
these. It is no less reasonable, perhaps, than someone suspecting that
the educated are disproportionately liberal or conservative (and that
this has untoward epistemic effects) even before there was any way to
check it empirically. At least one might have decent, if disputable, rea-
sons for thinking so.

Taking it a step further: suppose someone objects not on the ground
of any particular suspected demographic distortion, but simply on the
ground that there might well be one. He does not suspect racism or sex-
ism specifically, but only that the demographically adjusted group of
the educated still disproportionately have some epistemically distort-
ing feature or other, some feature that travels with education and so
gets indirectly and unintentionally selected for in this scheme. Call
these appeals to conjectural features.

Consider the case of literacy. How could anyone object, Mill asked, to
requiring of voters that they at least be literate?21 Certainly, it is absurd
to deny that a populace would tend to rule more wisely if more of its
members were literate. So how can we deny that those who are literate
will tend to rule more wisely than random (or than those who are not)?
The feature of literacy travels with other features such as race and class
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in such a way that the overall epistemic effect can reasonably be held to
be negative, despite the undeniable epistemic benefits of literacy con-
sidered alone. These epistemically significant correlates of literacy can
be easily empirically confirmed. So now consider a revised literacy cri-
terion: from the set of the literate, pull a demographically representa-
tive sample, removing the sample error with respect to race and class.
Now give double voting power to everyone in the repaired sample, and
so half as much to all illiterate citizens (and also to others who were ex-
cluded as a consequence of repairing the sample with respect to race and
class). In this case, the cognized and demonstrable sample biases are
removed, and the beneficial trait of literacy remains. My contention is
that objections to this scheme on the conjectural grounds that there
may remain important sample errors of which we are unaware are not
so unreasonable that they should be disqualified. If this seems plausi-
ble in the case of a literacy criterion, why not also for any educational
criterion?

On what grounds would we put this beyond the pale? It is not auto-
matically qualified just because it cannot be empirically refuted, as I
have said. Rather, given the actual history of ruling arrangements that
privilege some citizens over others, it also need not be crazy, or based
on ill will. I suppose we would want to hear more from someone who
would object in this way, but I simply leave the question here.

I do not mean to propose that all objections should be qualified un-
less they are crazy or vicious; I doubt that would be an adequate ap-
proach. Rather, I mean only to raise the question: If objections based on
latent or conjectural features of the group that is given more votes are to
be disqualified, but they are not crazy or vicious, then on what grounds
are they to be disqualified? Probably there are other ways to disqualify
objections. I wonder if any of them apply to these objections.

The upshot is this: if objections based on latent and/or conjectural
features of the privileged group are not disqualified (and if they are, on
what grounds?), then the epistemic argument for privileging an adjusted
set of the educated would not be available to justify such a policy, even
if all agree that the kind of education in question does enable those who
receive it to rule more wisely. I believe that any educational criterion for
extra voting power would be open to qualified objections of this kind,
and I take this to defeat the idea of an epistocracy of the educated.

Recall the worry we confronted in chapter 2, “Truth and Despo-
tism,”22 when arguing that the qualified rejectability of all invidious
comparisons led to universal suffrage as a default position. The worry
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was that universal suffrage’s merits might also be subject to qualified
disagreement. As I argued there, departures from universal suffrage in-
troduce an extra element of rule of some by others, and that element is
subject to the qualified acceptability requirement, whereas its absence
is not. Thus, universal suffrage is entitled to that default status. In this
chapter, the question is not the denial of universal suffrage, but the un-
equal distribution of suffrage that is plural voting. Still, the argument
applies pretty directly. Unequal suffrage introduces an element of rule
of some by others that is not present under equal suffrage, and so equal
suffrage has a kind of default status as departures are tested against the
qualified acceptability requirement.

It is logically possible, of course, that even the improved education of
the whole citizenry could have bad epistemic effects that cancel out the
epistemically good effects. For example, suppose that by removing illit-
eracy we not only gain the improved judgment of a literate voting pop-
ulation, but also lose the perspective of illiterate people, something that
might be of value in various contexts. This point helps to expose the
structure of my argument.23 The demographic objection, made more
precise now, says that it is not disqualified to object to any educational
criterion for extra votes on the ground that there might be epistemic
value in the perspective of the (relatively) disenfranchised people. That
is, the value is plausibly in the fact that they can inject into the process
the perspective of some actual citizens or subjects. The loss of the illit-
erate perspective when there are no longer any illiterate citizens is epis-
temically more dubious, though I do not mean to deny it altogether.
The question is whether it would be reasonable or qualified to deny that
the gain from literacy outweighs the loss of the illiterate perspective.
Without deriving it from any general theory of qualification or reason-
ableness, I proceed on the supposition that at this point the epistemic
gain cannot be reasonably denied.

Is the Epistemic Value of Equal Voting 

Reasonably Rejectable?

I have argued that differential voting power on the basis of invidious
epistemic comparisons is open to qualified objection. But, then, it looks
as if the epistemic value of equal voting might also be rejectable for
similar reasons. I am not offering any substantial theory of reasonable
or qualified rejection from which this follows, but my argument about
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latent and conjectural features may be committed to it, and here is why.
Suppose there is some argument for formally unequal voting power
across certain groups. Suppose the argument is not based on invidious
epistemic comparisons and so does not run afoul of the arguments pre-
sented here blocking such comparisons. The extra voting power that
members of one group have is defended on some ground other than
their greater wisdom. But now the question arises whether the lesser
voting power of the other voters can be criticized on epistemic grounds.
For an arbitrary example, suppose it is rural voters who are given fewer
votes per person. Can we argue that there is a reasonable chance that
by suppressing the power of rural citizens, political outcomes will tend
to be skewed in favor of a distinctively urban viewpoint? This would be
a criticism of their lesser voting power on epistemic grounds.

This form of argument for equal voting is very tempting, but it is ap-
parently no better than the argument that the educated will rule more
wisely. We are imagining that there is a reason for their lesser voting
power even without assuming they are less wise. Suppose, for example,
that they are authorized to vote only in some subset of the elections that
urban citizens may vote in. Perhaps the reason is only to free them to
perform other work (farming, etc.) upon which the society depends. So
far, then, there is no invidious epistemic comparison. If there is reason
to believe a group with less voting power will be taken advantage of by
others since all will favor their own interests, then this may be a fine
reason to give them equal voting power. I do not need to address this
kind of argument, since this would not be an argument that relies on
their having any special insight, but appeals more to motives of partiality.
We can more clearly turn our view to a different model by supposing, un-
realistically of course, that every voter addressed the common good and
without any great bias in their own favor. Now ask what would be wrong
with the half-time rural voting scheme? And consider, in this light, the
tempting idea that the rural perspective is of epistemic value and is being
discounted, thus tending to distort the outcomes.

This idea of the epistemically valuable rural perspective, possessed
disproportionately by rural voters, is an invidious comparison. It is
true that rural voters are not being held to be wiser overall, but only in
certain respects. Still, this more limited invidious comparison must be
just as vulnerable to the possibility of latent or conjectural features of an
epistemically countervailing kind. Even if they do have a special insight
other things equal, it is not unreasonable to worry that being rural
might travel with certain insensitivities or limitations that countervail
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this insight’s epistemic value all things considered. (Perhaps rural vot-
ers tend to be tradition-bound, or irrationally fond of open spaces, etc.)

One form of this appeal to a group’s special insight is the argument
that the victims of injustice are especially well located to have knowl-
edge of what justice requires. My argument here rejects this move, and
in this context it is useful to reflect on the damage of various kinds that
might travel with the victim’s insight into the nature of injustice.24

This case against topping up unequal votes is not, perhaps, as strong
an argument as the case against extra votes for the educated. Claims for
a group’s overall epistemic superiority may resonate more justifiably
with the history of bigotry, sexism, and the like than this more limited
claim about a group’s special insight. I am not sure we are forced, in the
end, to block this latter kind of claim. But I want to steer clear of it if I
can, and see whether this turns out to be too restrictive. This idea of
“too restrictive” is not a judgment highly disciplined by theory. But if,
for example, it becomes impossible to account for convictions that we
think we ought to keep, we will think the argument went wrong some-
where. So, I am merely marking the present restrictive move—blocking
the appeal to a group’s special insight—as something open to reconsid-
eration.25 It is, in effect, granted to my opponent—who doubts that I can
generate plausible results if I accept it—for the sake of argument.26

Neither equal voting nor departures from it can be defended, then,
on the basis of invidious epistemic comparisons. If the task were to de-
fend formally equal voting power for each citizen, we would need to
turn to some non-epistemic consideration such as some suitable con-
ception of procedural fairness or equal respect. The role of the epis-
temic dimension might recede considerably. My aim, though, is neither
to defend formally equal voting power nor to criticize it. My limited
aim is to rebut a Millean scheme of extra votes for the educated on the
grounds of their greater wisdom. (And, of course, I hope the argument
has more general application against a variety of epistocratic proposals,
though I do not explore that very far.) Still, it may seem as though we
would eventually have to resort to non-epistemic moral considerations
to justify equal voting, and so this might seem like a dodge. But that
supposes that we would eventually want to defend equal voting. I
doubt this, for the following reasons. Here are two kinds of formally
unequal voting arrangements that I am not sure I would wish to reject:

1. the formally greater voting power possessed by elected legisla-
tors, appointed officials, judges, et cetera,
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2. the formally weightier voting power conferred by districting
arrangements of various kinds, such as a Rhode Islander’s greater
power over the makeup of Congress and the election of the president
than a New Yorker’s.

So, arguments against unequal voting power that appeal to a group’s
special insight face the same problem as arguments for giving some
especially wise group more votes: the feature by which the group is
picked out for special treatment may indeed be undeniably of epistemic
value, but reasonable worries can persist that this feature might travel
with some latent or conjectural and epistemically countervailing fea-
ture. The same argument that I use to block Millean plural voting can
be used against efforts to defend equal voting on the grounds of a dis-
counted group’s special insight. But equal voting is a questionable ideal,
and defending it is no part of my aim.

To conclude this chapter: epistocracy of the educated is probably the
most formidable proposal of a form of epistocracy that makes claims of
political expertise that cannot be reasonably denied. Still, I think it fails
because of the demographic objection. Even though we must all grant
that a better education (somehow conceived) improves the ability to rule
wisely, it is not unreasonable or disqualified to suspect that there will
be other biasing features of the educated group, features that we have
not yet identified and may not be able to test empirically, but which do
more epistemic harm than education does good. It is not disqualified to
disagree with such skepticism, of course. It is a matter on which there
will be reasonable disagreement, and that is fatal to the proposal to use
either position in justifying political arrangements. I take this to put the
prospects for any form of epistocracy in very serious doubt.
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The Irrelevance of the Jury Theorem

There is a long tradition, at least since Aristotle, extolling the wis-
dom of groups. This, of course, exists alongside the long tradition deni-
grating the intelligence of common people. Aristotle gives early voice to
both ideas when he says that common individuals are not very bright,
but that collectively they are at least better, and possibly wise enough to
rule politically.1 In our own time, we have volumes of sophisticated
demonstrations both of the ignorance of voters in modern democracies
and of the variety of ways in which collectivities can make better deci-
sions than the individuals they comprise.2 In this chapter, we look at
how collectivities can, under certain conditions, make better decisions
than individuals, even without benefit of exchanging arguments, or per-
spectives, or, indeed, any communication at all. Certain mathematical
facts establish just that, and democratic theorists have been intrigued.
The most influential of these mathematical results is known as Con-
dorcet’s jury theorem.3 After introducing it and showing briefly how it
works, I wish to argue that it is too shaky a basis on which to ground the
proposition that voters in democratic procedures tend to make good de-
cisions. We will have to look elsewhere in order to support that proposi-
tion, a proposition that is crucial if the authority of democratically pro-
duced laws and policies is to be grounded partly in the epistemic value
of those procedures, as epistemic proceduralism requires.

Suppose there are two options, and suppose each voter is indepen-
dently 51 percent likely to choose the correct option (and 49 percent
likely to choose the incorrect option): then among a group of 1,000 vot-
ers, the probability that the majority will vote for the correct option is
approximately 69 percent. If the number of voters is increased to
10,000, then that probability rises to virtual certainty: 99.97 percent. The
probability that the majority will support the correct option tends to-
ward certainty as the number of voters approaches infinity. Thus, among
electorates of even just moderate-sized towns, much less large nations,
the majority is almost certain to choose the right option, just so long as
each voter is independently just a little better than random in a two-
option choice.4
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The proof of this striking result is fairly simple, and it is worth pre-
senting an informal version here. Begin with the fact that while a fair
coin flipped a few times is not likely to produce a very equal head/tail
ratio, with more tosses the ratio becomes more even. With just a few
tosses, an outcome of, say, 70 percent heads and 30 percent tails would
not be shocking. But with many tosses of a fair coin, a 70/30 split is al-
most out of the question. With enough tosses it becomes certain that the
division will be almost exactly 50/50. This “law of large numbers” is
the core of the proof of the jury theorem.

Now change the coin from a fair one to one weighted slightly in favor
of heads, so in each toss it has a 51 percent chance of being heads. Now
with enough tosses the percentage of heads is certain to be almost ex-
actly 51 percent. The reason is just the same as the reason a fair coin
tossed many times produced very nearly a 50 percent split. The more
tosses, the closer to exactly 51 percent this weighted coin is likely to be.
Now obviously the same would be true if instead of one coin flipped re-
peatedly, we considered many coins, all weighted the same way, each
having a 51 percent chance of coming up heads. The more coins we
flipped, the closer the frequency of heads would come to exactly 51
percent. Obviously, too, the same would be true if we had individual
voters instead of coins, where each will say either “heads” or “tails,”
but each has a 51 percent chance of saying “heads.” The more such vot-
ers, the closer the frequency of “heads” answers would come to exactly
51 percent. Here is the payoff: if the frequency of “heads” is bound to be
almost exactly 51 percent, then, of course, it is even more certain to be
over 50 percent. So the chance that at least a majority will say “heads” is
astronomical—approaching 1, or a 100 percent chance—if the group is
large. It gets higher with the size of the group. It is also plainly higher if
instead of 51 percent, each voter (or coin) has an even higher chance of
saying “heads,” say 55 percent or 75 percent.

So if each voter has an individual likelihood above 50 percent (call it
(50 + n) percent) of giving the correct answer (whatever it is) to a di-
chotomous choice (heads/tails, yes/no, true/false, better/worse, etc.),
then in a large group the percentage giving the correct answer is bound
to be exceedingly close to (50 + n percent). Therefore, the chance that it
will be greater than 50 percent is even higher, approximating certainty as
the group gets larger or the voters are better. In summary, concentrating
on our starting example, if voters are each 51 percent likely to be correct,
then in a large number of voters it is almost certain that almost exactly
51 percent will be correct, and so even more certain that more than 50
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percent will be correct. Under these assumptions, it is very likely that a
proposal winning majority support is very likely to be the best or cor-
rect proposal.

The results are very much the same if we weaken the assumption that
all voters have the same competence, but assume only an average com-
petence above 50 percent, so long as the individual competences that
produce this average are distributed normally around the average. Ab-
normal distributions change the results significantly, sometimes for bet-
ter, sometimes for worse.

Independence

The mathematical result is beyond dispute, but it applies only under
certain conditions. One is that enough of the votes must be statistically
independent. This is often misunderstood. On the overly pessimistic
side, many have said this cannot be met, since there will always be lots
of influence one on another. Few will be independent of each other.
What the theorem requires, though, is not causal independence, but sta-
tistical independence. Statistical independence means that the proba-
bility of one voter, say Joe, getting the right answer is exactly equal to
the probability of Joe getting the right answer given that Jane did. Joe’s
and Jane’s chances of being correct are independent of each other if nei-
ther of them gets a higher chance of being correct given that the other
is correct.

The jury theorem’s independence requirement often inspires either
too much optimism or too much pessimism. On the overly optimistic
side, some have said that all that is required is that enough voters make
up their own minds rather than intentionally altering their votes to fol-
low some opinion leader.5 But that is clearly not enough. It is logically
possible for voters each of whom makes up his or her own mind to vote
identically time after time. If too many voters did that, it would radi-
cally violate the independence requirements of the jury theorem, which
mathematically depends only on correlations, not intentions. Suppose,
for example, that Joe and Jane each had a competence of .6, a 60 percent
chance of getting the right answer. If they always vote the same way,
then Jane’s getting the right answer would guarantee that Joe got the
right answer. The probability of Joe doing so given that Jane did so
would be 1. Since this is greater than the simple probability that Joe
gets the right answer (which is Joe’s competence, or .6), independence
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would be violated. It is violated whether or not Joe or Jane based their
votes on those of each other. Perhaps they are just very much alike. Vot-
ers making up their own minds is not what independence means for
purposes of the jury theorem.

We have seen that voters making up their own minds does not guar-
antee statistical independence. It is also true that voters who do not
make up their own minds might yet be statistically independent. Statis-
tical independence is compatible with some degree of deference to
opinion leaders.6 That is, even if several voters are more inclined to vote
for A if a certain pundit they all like supports A, this does not yet vio-
late their statistical independence. The pundit is a clear common causal
influence on these voters, and so in a certain sense their votes are not
causally independent. Nevertheless, they can all defer to this pundit to
a significant extent and remain statistically independent, so long as
each has some competence with respect to knowing when to defer and
when not to defer. That is, if two voters each has a competence that is
higher than their fidelity to the pundit (fidelity of .6 means a voter
agrees with the pundit 60 percent of the time), then the voters remain
statistically independent of each other despite their both being influ-
enced by the pundit. Moreover, since the pundit might be smart, the
voters’ deference can improve their own competence, with beneficial
effects on group competence.

Making up one’s own mind is not the issue. The simple fact that vot-
ers will share common influences is not fatal to the jury theorem’s ap-
plicability to democracy, and sometimes enhances it. How much influ-
ence across voters the theorem can tolerate, and how much is present in
any realistic democracy, are questions that are not yet well understood.
The lesson, for now, is that if there is a problem about applying the the-
orem to democracy, we do not yet have enough reason to think that the
problem is a failure of voter independence.

Beyond Binary Choice

In its classic form as proven by Condorcet, the jury theorem explicitly
applies only to binary choices such as yes/no, true/false, better/worse.7

This can look very restrictive. Political choices are complicated, and the
narrowing of choices down to two is just the last stage in a process that
starts with many more. On the other hand, elections and referenda do
often present themselves as binary. Should the law be passed or not?
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Should this person be president or that one? Should the sales tax be
raised or not? Obviously, at some earlier point there were far more than
two things that might be done. So the binary choice condition would not
apply at those earlier times. But whatever process leads to the choices
I just listed, the binary choice precondition is, starting at that point,
apparently fully met.

Nevertheless, it is enormously important if the binary choice condi-
tion can be relaxed. It turns out that, in a sense, it can. There are several
results along these lines, one of which is proven by Goodin and List.8

The reasoning cannot be presented here, but the main conclusion of
their argument is this: when there are three or more choices, if each
voter is more likely to vote for the (objectively) best alternative than she
is to vote for any of the other alternatives, the chance that the best alter-
native will win a plurality increases with the size of the group of voters.

One underwhelming result is that the correct answer is more likely to
win than any other single alternative. This is not much use when there
are several other alternatives, since their probabilities of winning are
cumulative. Even if the correct answer has a better chance than any
other answer, the chance of it winning might be far less than the chance
of some erroneous answer or other winning. Another result of ques-
tionable use for our purposes is that the chance of a plurality getting
the right answer climbs quickly with the size of the group if voters’ in-
dividual competences are better than .5. But, of course, .5 is not a very
interesting number when the alternatives are three or more in number.9

It would be a competence substantially better than random, and so it is
a substantial assumption that would need some warrant.

The most interesting aspect of the result is the fact that the chance of
the correct answer winning increases with the size of the group, ap-
proaching a group competence of 1, or infallibility. This fact seems to
hold true even for the crucial case where voters are only slightly better
than random, being only slightly more likely to vote for the correct an-
swer than for any other single answer. The stunning thing about the
classic binary choice theorem is that, for example, the group compe-
tence gets above .97 even where the number of voters is only the size of
a small town (10,000), so long as voters have a competence of at least
.51. What if there are three alternatives rather than just two? In a group
of 1,001 voters with three alternatives, and voters just slightly better
than random (.34 chance of the right answer, .33 for each of the wrong
answers), the chance of the best alternative winning a plurality is .489,
not an enormous leap from the .407 achieved by 301 voters (and the
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correct answer would still lose more often than it would win). So far,
there is no clear explanation of how large a group must be before voters
who are just barely better than random would be virtually certain, or
even more likely than not, to give the correct answer a plurality when
there are more than two alternatives.

I do not want to exaggerate these limitations of the nonbinary appli-
cations of the jury theorem. First, we do know that group competence
approaches infallibility at some size of the electorate even with just
barely better than random individual competence, and many democratic
contexts involve much larger numbers of voters than those studied so
far. So group competence might well turn out to be very high in those
cases.10 Second, some epistemic theories do not require astronomical
group competence. Epistemic proceduralism, in fact, requires only that
the group be better than random, and the best (or nearly so) so far as
can be established in a way that does not contradict any qualified point
of view. The extension to three or more alternatives is certainly progress.
The irrelevance of the jury theorem, including extended versions, for
our purposes, rests on the difficulty of assuming individual compe-
tence that is at least better than random. This in turn rests on two con-
siderations, which I turn to next. One is that systematic thinkers often
make systematic errors. The other is what I call the disjunction problem.

The Illusiveness of Random Individual Competence

A deeper worry, one that applies in both the case of binary choice and
for choices between three or more alternatives, concerns the assump-
tion that voters are better than random. Individual voters might indeed
be better than random, but this is not obvious. Factual errors, prejudice,
and other factors could, for all we know, outweigh the average voter’s
margin of better-than-random competence, at least on matters that are
sufficiently contested that they end up being settled by a vote. Demo-
crats and Republicans in Congress systematically vote against each
other on many issues. Which party should we be sure is at least a little
better than random? If they oppose each other often enough, they can-
not both be better than random. If one party is, the other party’s com-
petence is 1 minus the first party’s competence, which must be less than
random. But if, as I think, either party could easily be worse than ran-
dom, then it is hardly absurd to think that due to the same kinds of

C H A P T E R  X I I

228



biases or errors, the average congressperson could have been even worse
than random.11

Systematic individual biases and errors are, of course, very common,
and they represent one kind of challenge that needs to be met before in-
dividual competence could be assumed to be at least random. There is a
second kind of challenge to that assumption, which I will call the dis-

junction problem. Before we avail ourselves of the assumption that voters
are at least a little better than random, we would need to know what
random competence would be. In the Condorcetian analysis, what ran-
dom competence means when there are k alternatives is getting the cor-
rect answer with a probability of 1/k. Two alternatives give a random
competence of 1⁄2, or .5; four alternatives, 1⁄4 or .25; and so on. Consider a
choice among three alternatives: A, B, and C. If we suppose, a priori,
that voters are a little better than random, we might let them have, say,
a .34 chance of getting the right answer and a .33 chance of each of the
wrong answers. But suppose we presented the choice differently: alterna-
tive A versus the disjunction of B or C. By leaving the choice between B
and C for later, the choice is now binary. Since the choice is now a binary
one, are we suddenly entitled to suppose voters must be at least a little
better than .5? Is it a minimal, modest assumption that they are more
likely than .5 to choose A, which is the right answer? Quite a promotion.

To put the point more precisely, for a set of k alternatives, assuming a
competence of 1/k implies that if any of the alternatives were disaggre-
gated (showing that it was actually disjunctive) to create k + n alterna-
tives, competence would be somewhat greater than 1/(k + n), that is,
somewhat better than random for that choice set. It is as if the assump-
tion that looked weak has just turned out to be stronger. An assumption
of random competence over k alternatives is, in effect, also an assump-
tion of better than random competence for the embedded k + n alterna-
tives. Indeed, if the number of disjuncts is significant as compared with
k, then a competence of 1/k is much better than random for the set of
k + n.

What this shows is that, since some of a set of alternatives are often
really disjuncts, there is no principled sense in which it is a weak or
obvious assumption to suppose individuals have better than random
competence over a given set of alternatives. Consider the proverbial
blind men and the elephant. Each can touch a different part, but this is
not enough to identify the kind of animal before them. If they are asked
whether the animal before them is an elephant, they are given a binary
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choice: yes/no. But “no” is the answer they should give if they think it
is any animal other than an elephant. “No” means “hippo, or rhino, or
mule, or horse . . .” To choose “yes” at the “random” rate of .5 they
would need some strong suspicion that it is an elephant rather than any

of the other possibilities. A competence of .5 would be quite high given
that there might be dozens of animals it could be given the little each of
them knows. Would an assumption of .5 competence be a blind, dumb,
random competence because there are two choices, and even a random
device would perform at .5? Or would it be a rather high competence in
light of all the possible animals they might be faced with? A random
device would perform at .5, but a thinking person might well perform
well below that, and for good reasons. Odds are (or might be), given
what they know, that it is something other than an elephant. Knowing
that the men have a binary choice does not automatically allow us to as-
sume that unless something has gone badly wrong they should have
a competence of .5.

This problem might seem limited to the special case in which at least
one of the alternatives is disjunctive. But the selection of almost any law
or policy leaves significantly different possible ways of instantiating it,
not just in the means employed, but also the ends. Should we build a
bridge over the channel or not? If so, should it be a four-lane, a two-
lane, built now, or later? And so on. So many political alternatives, as
presented for social choice, are disjunctive, and so the disjuncts could
have been presented as separate choices, giving rise to the difficulty I
have pointed to. This difficulty about how to count alternatives raises
questions about the a priori assumption that voters can be presumed,
for Condorcetian purposes, to be at least a little better than random.
And without that assumption, or some substantive support for the
competence assumption, the jury theorem gets us nothing.

Bayes in Brief

There is another mathematical approach to group competence, relying
on Bayes’ theorem.12 The two main problems I have counted against the
jury theorem apply there as well. On the Bayesian approach, each voter
takes the fact that many others voted for p as evidence in favor of p. As
each revises her own estimation of the probability of p upward in accor-
dance with this evidence, voters bootstrap each other up to very high
levels of confidence that p is that case. This Bayesian approach requires
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that participants take each other to have a competence higher than ran-
dom. But just as before, the idea of random competence depends on there
being some privileged way to count alternatives, and this is the first
problem. As we saw earlier, political choices are often disjunctive, and
that provides many different ways the choice might be presented. For
this reason, there is no sense in which a “random” competence over
some particular way of presenting the alternatives can be counted as a
weak assumption, as I argued earlier. Also, of course, there are many
sources of systematic error or bias that allow for the possibility that vot-
ers are very often pervasively worse than random. Again, the assump-
tion that voters are better than random is not freely available, but
would need some argument. The stance I have argued for here with re-
spect to the jury theorem applies without alteration to the Bayesian
approach to democratic group competence.

Communication

The jury theorem makes no use of interpersonal communication. The
Bayesian model has a small social element: participants must be able to
revise their opinions in light of information about how many people
had certain opinions in the last round. Still, knowing the results of a
poll or a vote and using it as data—as Bayesian participants do—is still
nothing like hearing people explain their opinions. Discussion is still
utterly absent from the model. If the blind men can talk with each
other, there is some hope that they can figure out that the object is an
elephant, though none could do this alone. But neither the jury theorem
nor Bayes’ theorem actually models the blind men sharing their per-
spectives. Under majority rule if they were better than random individ-
ually, the group (especially if it is large) will have a surprisingly high
chance of being correct. But, of course, they will not be individually
very competent, since we know they are each inclined to say that, no, it
is not an elephant. That is the end of that story from the jury theorem’s
point of view. Bayes’ theorem adds a layer. After the first round of opin-
ions, each should revise his opinion in the direction of the majority. But
this is clearly not going to help anything. If anyone had been suspect-
ing it was an elephant, the large majority against them would disabuse
them of that notion, on Bayesian reasoning. Bayesian blind men would
not figure out that it was an elephant simply by wondering whether it
is, looking at the results, and updating their probabilities. They would
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need to talk to each other, something absent from both the Bayesian
and the Condorcetian model.

Aristotle makes several remarks that sound very much like the ele-
phant analogy:

The many, of whom each individual is but an ordinary person, when
they meet together may very likely be better than the few good, if re-
garded not individually but collectively, just as a feast to which many
contribute is better than a dinner provided out of a single purse. For each
individual among the many has a share of virtue and prudence, and
when they meet together, they become in a manner one man, who has
many feet, and hands, and senses.13

At a feast the dishes are publicly shared and appreciated in combina-
tion. This is an utterly different epistemic model from the jury theorem.
The mathematics of the jury theorem is not really driven by the bring-
ing together of different parts of a puzzle, but simply by the statistical
fact that the fraction of a large group that will vote yes will come very
close to the probability the individuals have of voting yes. It is a math-
ematical fact that applies to coin flips in exactly the same way it applies
to votes. A large number of weighted coins, each of which has, say, a 51
percent chance of turning up heads, will produce very close to 51 per-
cent heads. Should we say that the coins bring their different perspec-
tives together? Is each coin like one of the blind men in the elephant
story? This is clearly a mistake. The reason this is important is that it is
very natural and plausible to think that if democracy has any epistemic
value it is partly to do with the sharing of diverse perspectives. Many
have suggested that the jury theorem is a mathematical formalization
of that very mechanism. The coin-flip example shows, I hope, that it
simply is not. And this, in turn, is important if I am right that the jury
theorem is really not available for these democratic uses owing to the
disjunction problem and other problems about the assumption of
better-than-random voter competence. We should not conclude from
this that the idea of sharing perspectives turns out to be unavailable.
The jury theorem, which is unavailable, is a different idea altogether.

The Disjunction Problem and Epistemic Proceduralism

According to epistemic proceduralism, under the right conditions,
democratic decisions have their legitimacy and authority partly because
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of a publicly recognizable tendency to make good decisions, at least
better than a random procedure. The case for epistemic proceduralism
escapes the critique I have laid out against the statistical approaches for
the following reasons.

The disjunction problem shows that there is no such thing as an obvi-
ous or trivial assumption that voters are better than random. Epistemic
proceduralism, however, never makes such an assumption. Rather, argu-
ment is offered for the quality of group competence directly, and not in a
way that first assumes any particular relation between individual com-
petence and random competence. We do still need to use the idea of
better-than-random competence in one way, because that is what epis-
temic proceduralism requires of group competence. After all, if group
competence was not even better than random, then why not choose
randomly? So, does the disjunction problem apply again at this level?

First, notice that the disjunction problem does not show that there is
no way to define random competence, but only that there is no privi-
leged way to count alternatives that would warrant the intuitive thought
that individuals must be at least better than random. Now, we could
make the same charge against the idea that the group must be at least
better than random. If there are four alternatives presented, then “bet-
ter than random” means better than .25. But it is odd to think that we
can freely assume that if three of the four alternatives are grouped into
one disjunctive alternative, leaving only two alternatives, the group
competence automatically goes up to .5. That is the challenge of the dis-
junction problem posed at the group level.

Recall, though, that the lesson of the disjunction problem is that
no competence assumption is available, so to speak, for free. We can
choose one way of defining random competence, such as the perfor-
mance of a device randomly selecting from the alternatives however
they are actually presented. What we cannot do is go on to assume that
people or groups must obviously be at least that good. It is necessary to
point to actual mechanisms or other reasons to believe that individuals
or groups will actually perform that well. The mechanism I appeal to is
interpersonal communication and reasoning about the question at
hand. So, consider the blind men and the elephant. On the question “Is
it an elephant?” they would individually be no better than random (or
worse). Neither the jury theorem nor a Bayesian process of updating
beliefs in light of the beliefs of others would yield a group competence
above random. But if they communicate with each other, it is highly
likely that they would figure out that it was an elephant.
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Are we sneaking the jury theorem in by the back door? Suppose we
accepted this and said that under proper conditions of communication
the group competence on the elephant question, after communication,
would be better than random. It follows by the jury theorem that under
those same conditions, after communication, individual competence
would be better than random. If it were not, then the group competence
could not be, as the theorem shows. Someone might say that the jury
theorem is playing a crucial role here, since the communication pushes
the group competence above random only by pushing individual com-
petence above random and aggregating individual judgments. The jury
theorem, though, is about amplifying individual competence to a much
higher group competence, and that kind of amplification is no part of
the story of the communicating blind men. All the jury theorem adds to
our story is the fairly uninteresting fact that if the group competence is
above random, then individual competence will also be above random,
albeit significantly lower than the group competence. The disjunction
problem is avoided because at no point do we avail ourselves of the in-
tuition that the group or the individuals must naturally be better than
random. The blind men trying to identify the elephant are individually
hopeless. Even so, we expect communication (under the right condi-
tions) to tend to make the individuals and the group better than ran-
dom (the individuals less so than the group). We define one interpreta-
tion for random competence: as good as a random device selecting
from the alternatives however they are actually presented. But we do
not simply assume individuals or groups are this good. We argue for it
on the basis of the epistemic value of communication. Since the dis-
junction problem only counts against the free assumption of compe-
tence better than random, it is not a problem for our approach.

Obviously, I have not given any detailed account of how and when
reasoning together will improve group competence. In many settings
there are dynamics such as “groupthink,” and polarization effects that
can undo the epistemic potential of thinking together.14 Letting the
blind men communicate is only meant to illustrate how an account of
this kind could provide a basis for the epistemic value of group delib-
eration, without in any way relying on the jury theorem’s competence-
amplifying effects, and without making the assumption—discredited
by the disjunction problem—that competence above random can be
taken for granted.

We should remember that epistemic proceduralism would need it to
be the case that group competence was better than random in a certain
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way, though not simply by getting more correct answers than random.
Rather, good group competence on the most important issues could
outweigh poor performance on less important matters. So what we
would need is not better-than-random competence overall, but an
above-random score when the value of decisions is given weight pro-
portional to their importance. As I have discussed in chapter 9 (“How
Would Democracy Know?”), we can make this model relatively tractable
by listing a set of especially important matters, what I call primary bads

to be avoided, and then by a mixture of argument and conjecture sup-
pose that sufficiently good competence here will translate to better-
than-random weighted score overall. The upshot is that even though
epistemic proceduralism does not need the same assumption of above-
random competence as the jury theorem, it does still need above-random
competence, somehow interpreted, when it comes to avoiding primary
bads. It is not yet clear, then, how epistemic proceduralism escapes the
force of the critique I have mounted of the jury theorem approach.

In order to extrapolate from good group performance on primary
bads to an above-random weighted group score generally, either we
need to assume that group performance on other less important mat-
ters is no worse than random, or we need to suppose that group perfor-
mance on primary bads is enough better than random that even poor
performance elsewhere would not prevent the weighted score from
being above random. I think there is nothing trivial or minimal about
assuming that competence on other matters is at least random. One rea-
son is the disjunction problem, and I will not repeat it here. But there is
also the less technical point that it is easy to be worse than random if
one has a systematic bias, or one’s information is faulty in a crucial way.
A person performing worse than random on some type of cognitive
task is not really much more mysterious than a coin persistently getting
heads less then half the time. It must not be a fair coin, and the person
must be biased or misinformed or some such thing. So, we are left
needing to maintain that group performance on important issues
(avoiding primary bads) is, under the favorable but possible conditions
that epistemic proceduralism needs, and after public deliberation of
certain kinds, enough better than random to outweigh, in the weighted
score, any especially poor performance by the group in other areas.

It is true, of course, that if group performance on primary bads is
held to be not just above random, but some significant amount above
random, then the jury theorem would entail that individual compe-
tence is not just above random, but significantly above random (though
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by a smaller margin than group competence is above random). But it is
important to see that this does not somehow make the jury theorem
available after all. This still does not give the jury theorem any way to
start with information about individual competence and get new infor-
mation about high group competence. Our reasoning has gone in the
reverse order.

Conclusion

There is good reason to turn our focus away from aggregating votes
and toward the formation of the attitudes that go into voting. This is an
old refrain that deliberative democrats use against models that under-
stand voting as expressing preferences, but it turns out to be appropri-
ate where votes are understood as expressing judgments, too. The lead-
ing models that take an aggregative approach to judgments, in hopes of
showing they produce a collective wisdom—the jury theorem, Bayes’
theorem, and so on—are simply not entitled to the assumptions they
need about individual competence. The epistemic engine of democracy
will have to lie elsewhere, somewhere that explains how individual
judgments come to have the requisite quality.

Another influential explanation of how democracy might have epis-
temic value draws on an analogy between democratic procedures and a
contractualist theory of rightness or justice. In the next chapter we will
see that this, too, falls short.
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Rejecting the Democracy/Contractualism
Analogy

In the last chapter I argued that epistemic claims for democracy can-
not be supported by appeal to Condorcet’s jury theorem. In this chapter
I criticize a second influential way of arguing that democracy could
have epistemic value, specifically on questions of right or justice. The
approach I have in mind asserts what I shall call a democracy/contractu-

alism analogy. Justice is understood along contractualist lines, to be ex-
plained later. Then outcomes of proper democratic arrangements are
held to track justice (call this the tracking claim), and to do so because
they have a structural similarity to the hypothetical choice situation
posited in contractualism.

Analogy theories, as I will call them, accept that democracy tracks jus-
tice partly because citizens are motivated non-egoistically and in a
morally significant way. Given the profound disanalogies between the
hypothetical contractual situation and even admirable contexts of demo-
cratic social choice, there is no such adequate analogy. Whether actual
democratic procedures, or any conceivable democratic procedures, might
have justice-promoting tendencies (something I do not investigate in this
chapter), I argue that there is no support for this supposition in a democ-
racy/contractualism analogy.1

The Analogy

Scanlon’s influential contractualist view says that “an act is wrong if its
performance under the circumstances would be disallowed by any set of
principles for the general regulation of behavior that no one could rea-
sonably reject as a basis for informed, unforced general agreement.”2

Conceived more generally, contractualism holds that the content of jus-
tice or right is given by what would be agreed upon by participants in a
hypothetical collective choice procedure of some specified kind, includ-
ing elements that reflect certain moral considerations and not only in-
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strumental reasoning. However, different theorists use different versions
of the general contractualist idea. I use the term here to cover a cluster of
views that resemble Scanlon’s in certain ways.

The democracy/contractualism analogy hopes to answer a standard
challenge for the claim that democratic procedures might promote good
or just outcomes. With so much disagreement about what is just, how
could there be a generally acceptable argument that certain arrange-
ments promote justice? Even if we assume contractualism, and even
some particular version of it, there might be disagreement, some of it en-
tirely reasonable, about what principles of justice would be supported
by contractualism. As we have seen, some philosophers, especially
Rawls, argue that political power can only be justified by appeal to con-
siderations that are beyond reasonable objection, and we are adopting
such a constraint in the defense of epistemic proceduralism.3 Since this
is a criterion of what counts as a successful justification, it constrains jus-
tifications offered by philosophers as well as by ordinary citizens. Yet
others require general acceptability of principles on other grounds such
as simple stability. A general acceptability requirement of any such kind
would imply that no reasonably disputable interpretation of contractual-
ist justice can be appealed to in a justification hoping to show that a cer-
tain political arrangement tends to produce just laws and policy. Be-
cause there is some reasonable or qualified disagreement about justice
itself, there is bound to be similar disagreement about whether certain
political procedures will tend to promote just outcomes.

On the other hand, it cannot simply be assumed that no propositions
of justice are acceptable beyond qualified disagreement, even if many
are not. I will assume, for example, that famine that could be easily
avoided without significant burdens to anyone is severely unjust, and
that this is unreasonable to deny. On other matters, such as whether
property and taxation systems should work to promote the well-being
of the least well-off, or whether recreational drugs ought to be legally
forbidden, assume for the sake of argument that there are reasonable
objections. The objections, then, would block the use of these views in
political justification.

Suppose, then, that because of qualified controversy about the sub-
stance of justice, the public comparison of political arrangements with
respect to justice must proceed, at least partly, without testing perfor-
mance by particular judgments of substantive justice. It may be initially
puzzling how such a view is to proceed. How could a political proce-
dure be thought to track justice unless it were known what is just and

C H A P T E R  X I I I

238



what is not? A contractualist account of justice tempts the following
answer:

Similar procedures have similar outcomes: An actual choice procedure will
tend to track justice if it is sufficiently like the hypothetical choice proce-
dure contractualism employs in order to explicate the content of justice.

If contractualism itself is taken for granted, this seems to be beyond
dispute—its truth guaranteed by the word sufficiently—but the question
is what guidance it provides for the design of actual institutions. Take
for granted that one important goal in the design of democratic institu-
tions is that they promote decisions or outcomes that are just or right by
contractualist standards.4 Call that achievement, if and where it exists,

Outcome similarity: Actual democratic procedures tend to produce de-
cisions that would be produced in an ideal hypothetical contractualist
situation.

A natural idea to pursue, then, is the thesis that outcome similarity can
realistically be achieved by promoting procedural similarity.

Democracy/contractualism analogy: A tendency of actual democratic pro-
cedures to produce outcomes that are right by contractualist standards
can realistically be pursued by promoting the similarity (in certain re-
spects) of actual procedures to the procedure in the hypothetical con-
tractualist situation.

This strategy has the potential to ground the claim that democratic pro-
cedures track justice even without needing to rely on any claims about
what is just and what is not; it is formal in that sense, and so can avoid,
if necessary, whatever reasonable controversy there might be about the
more specific content of justice. However, some less controversial
propositions about justice remain available as test cases. We should not
accept the democracy/contractualism analogy if things go too far
wrong in these central cases—if, for example, democratic procedures
modeled on the contractualist procedure have no tendency to produce
the decisions necessary to avoid (avoidable) famine. I will argue that
the analogy should be rejected for just this reason.

Several philosophers have suggested this analogy.5 John Rawls
writes, in Political Liberalism:

The guarantee of fair value for political liberties is included in the first
principle of justice because it is essential in order to establish just legisla-
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tion and also to make sure that the fair political process specified by the
constitution is open to everyone on a basis of rough equality. The idea is to

incorporate into the basic structure of society an effective political procedure

which mirrors in that structure the fair representation of persons achieved by

the original position.6

Here Rawls supports the claim that certain political liberties, along
with what he calls their fair value (not just their formal equality), will
tend better to track justice by virtue of the structural similarity between
political procedures and the hypothetical choice procedure in the origi-
nal position.

A brief note on the term “contractualism”: As I am using the term,7

Rawls is the most influential of the contractualists, but his version of the
hypothetical choice situation is not normally used among those who
employ a democracy/contractualism analogy. The reason is surely that
the “veil of ignorance,” which prevents the hypothetical participants
from knowing any particular information about their identities, interests,
genders, or views of the good is utterly unpromising as something to
emulate in the structure of real institutions. Since actual democratic
participants will not be behind a veil, there is no hope of securing jus-
tice unless each participant is motivated to protect the interests of the
other participants in certain ways—a motive that is profoundly differ-
ent from the motives of the hypothetical contractors. The “fair repre-
sentation of persons” of which Rawls speaks (see earlier quote) has two
entirely different points in the original position and in actual political
procedures. The parties in the original position pay no attention to each
other, whereas an actual oppressed minority cannot prevail without
others joining their cause. Rawls, indeed, argues that voters ought to
address justice itself, the primary question the contractual situation
seeks to explicate.8 These points throw Rawls’s suggestion of an anal-
ogy into serious doubt.

Habermas and Scanlon develop versions of contractualism that do
not use a veil of ignorance, and they have naturally been more influen-
tial on the analogy theories.9 Nelson’s account of the contractualist situ-
ation is strikingly like Scanlon’s (and anticipates it).10 Cohen’s view
shows the clear influence of Rawls, Scanlon, and Habermas, but em-
ploys no veil of ignorance. Barry’s version of the analogy argument is
explicitly based on Scanlon’s version of contractualism. All have the fea-
tures my argument exploits, though I concentrate on Scanlon’s version
as a focal point. Hereafter, by “contractualism,” I will mean a Scanlonian
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version—with no veil of ignorance and with contractors motivated
partly to accommodate others—unless otherwise specified.

The initial plausibility of the analogy is clear: in proper deliberative
democratic procedures, participants are expected to press their own in-
terests and convictions, tempered by a due respect for those of others.
Just as with the hypothetical contractors, actual participants’ motives
are a mixture of self-service and reasonable accommodation of others.
That similarity is striking, but I will argue that it is not enough to sup-
port the tracking claim—a tendency of democratic procedures to pro-
duce outcomes that are just by contractualist standards.

The Failure of the Analogy

Suppose, then, that under the proper contractualist standard of justice,
easily avoided famine is almost always unjust (and that this is unrea-
sonable to deny), since remedial measures, or more general policies
that guaranteed them, could not reasonably be rejected. First, it is easy
to see why egoistic voting will not itself avoid famine: a well-fed major-
ity might fail to support the remedy. As Sen says, famines, even when
allowed to run their course, rarely affect more than a small percentage
of a nation’s population.11 In majoritarian electoral institutions with
egoistic voting it is far from clear how these victims could summon any
decisive electoral pressure.

Consider, next, a motivation modeled on contractualism. The motiva-
tions that democratic participants would have according to a strong
democracy/contractualism analogy are not egoistic. On the other hand,
as I hope to show, truly analogous participants will not address the
question of justice itself, but only their own interests so far as they can
be reasonably pressed. This is not egoism, but nor is it a sufficient ori-
entation to the common good to support the tracking claim under cir-
cumstances of real and proper democratic choice. After exhibiting a
number of important disanalogies between democratic and contractual-
ist choice, I will argue that justice would not directly be addressed by
participants who were analogous to the hypothetical contractors.

Here are several central features of the hypothetical contractualist sit-
uation I will consider, drawn largely from Scanlon:

a. The task is to choose general rules that shall apply to all members of
society.
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b. Agreement is not forced or coerced.
c. Everyone affected by the chosen arrangements is a party to the

choice.
d. Participants interact on terms of equal opportunity for input and no

unequal bargaining power.
e. Agreement is defeated if it is rejected by any of the individual par-

ticipants.
f. Participants will not reject any proposal unreasonably.
g. Participants are all motivated to come to some agreement rather

than live without any rules.
h. The proceedings are not bound by, and the decisions are not sub-

sidiary to, prior tenets of justice or right.

The democracy/contractualism analogy does not hinge on some gen-
eral assessment of the degree of similarity. If it did, no theorist could
ever have been tempted by it. It is easy to see that no actual democratic
procedure could even remotely approximate these essential contractu-
alist conditions. Here are a few important deviations:

Missing Constituents (not-c): not everyone affected participates
In actual democracies there is no franchise or other political status ac-
corded to members of other states, children, or members of future gen-
erations, all of whom might be profoundly affected by the actions of the
state in question. Even among those with rights to participate, many
do not.

Unequal Political Power (not-d): those who do participate are not on re-
motely equal terms in the relevant sense
Scanlon stipulates that his contractors have no differential bargaining
power one over another. This could never be realized or even approxi-
mated in actual political procedures. Certainly the effects of bargaining
power can be reduced to some extent in some contexts, and ought to be.
But here the question is whether bargaining power could ever be equal
enough to ground confidence that the resulting decisions would tend to
be what they would be in the hypothetical contractual situation. This is
too much to believe.

Higher Law (not-h): democratic choices are constrained by higher constitu-
tional law
A morally central feature of the contractualist situation, especially as it
has been deployed in political contexts, is that there are no constraints
on allowable outcomes other than the proper conduct of the procedure
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(including reasonable participation; the strictures of reasonableness
itself do seem to be prior to the procedure).12

These are all significant differences, but the one upon which I want to
rest my objection to the tracking claim is,

The Veto Gap (not-e): nothing remotely like individual veto power is appro-
priate in large democracies
In principle, actual democratic procedures could operate under a veto
rule, requiring unanimity for the passage of any measure. However, the
veto (unanimity) rule is inappropriate in large political systems such as
modern states.

The Inappropriateness of Actual Veto Power

The problem is not that a veto rule could not be established, but that it
would be absurd to do it. Veto power is a very different thing in the
temporal context of actual politics than it is in the atemporal context of
the hypothetical contractual situation. In the hypothetical context there
is no running polity, but in the actual temporal context there is. A veto
power in the real world notoriously makes change far more difficult
than stasis, and this privileging of the status quo has no adequate justi-
fication. If it were only exercised properly it would have no untoward
effects. If only reasonable objections were pressed by the veto, the out-
comes would approximate those in the hypothetical contractualist situ-
ation. This shows that the veto rule can only be objected to by frankly
asserting that it is bound to be used inappropriately. This does not yet
impugn the motives of any participants, but it does impugn at least
their information and rationality, if not also the motives of some. From
a contractualist point of view, the problem with using the veto rule in
actual practice is simply that it would often block even proposals to
which there is no reasonable objection. I think this can be safely as-
sumed, at least in the large pluralistic polities the democracy/contrac-
tualism analogy seems intended to address, even if all voters behaved
as best they could.

In many actual democratic states, some individual rights are pro-
tected against majoritarian legislation by the higher authority of a con-
stitution. This is sometimes thought of as a kind of veto power, the
power of aggrieved individuals to block legislation on the basis of its
unreasonable burdens on them. Of course, not all constitutional limits
on legislation are proxies for the legitimate claims of individuals. The
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freedom of expression protected by many constitutions is much
broader than what any speaker has a legitimate interest in being al-
lowed to say. Much of what is protected is reprehensible.

Other constitutional rights, such as a U.S. citizen’s right against cruel
and unusual punishment, fit the case better. However, these are still un-
like a veto power in a crucial respect: they depend for their efficacy on
a court’s acknowledging the alleged violation as a real violation. This
requires judges to participate in the process with motives entirely dif-
ferent from the reasonable but self-serving motives of hypothetical
contractors (more on this later). Such a system may tend to promote
outcomes that are just by contractualist standards, but that is not the
issue. Even if it does, there is no structural analogy between the actual
and hypothetical procedures that explains this fact. The explanation in-
volves the direct pursuit of justice by some participants, a fundamental
disanalogy.

Finally, even if the analogy with constitutional rights were sound, the
affected set of issues would still be quite small. The vast majority of col-
lective political decisions would still face a wide range of options that
are immune to this kind of veto, including many unjust options. For ex-
ample, consider the variety of forms a system of taxation might take.
There are many possible unjust systems of taxation, but it would prob-
ably be inappropriate to prohibit them all in a constitution. On this and
other remaining issues, where no constitutional quasi-veto was permit-
ted, there would be no reason to think the presence of reasonable ob-
jections would effectively block the offending proposals. Even if it more
closely resembled the veto power, the constitutional approach would
only account for a very slim tendency of reasonably rejectable propos-
als to fail in the democratic process.

Large democratic procedures, then, should not give individuals the
veto power, since many proposals that should not be blocked would be.
The failure of the democracy/contractualism analogy hangs crucially
on the inappropriateness of the veto power. To defend the analogy it
might be said, then, that real democratic procedures with the veto power
are the ideal, the form politics should take if participants lived up per-
fectly to their responsibilities. Analogy theorists might say that all they
ever intended was an analogy with good and proper democratic proce-
dures, not actual flawed ones. It is impossible to deny a strong analogy
between contractualism and a highly idealized and imaginary demo-
cratic process of that kind. But that is not the influential claim that is
in question here. Our question is whether any realistically possible
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political arrangements, ones that we should aspire to, exhibit the anal-
ogy in the way needed to support the tracking claim. It is important to
appreciate the severity of an individual veto power in a context of mil-
lions of voters. Even if individual moral character could improve with-
out limit, some conscientious voters would be bound not to be fully in-
formed, vetoing proposals to which there is not really any reasonable
objection. And it only takes one. Large democratic societies, then, have
no good reason to aspire to arrangements in which an individual veto
power could reliably be used without error. There is no politics worth
pursuing that mirrors this crucial feature of the hypothetical contrac-
tual situation. As we will see, this fact fundamentally affects the duties
of democratic voters.

The Primary Question Problem

My aim is not merely to display a dissimilarity between democratic and
contractualist choice situations. The two are analogous in some ways,
not analogous in other ways. Those asserting the democracy/contrac-
tualism analogy are not claiming a perfect resemblance is possible, nor
are they merely claiming that some similarities are possible. My thesis
is that the analogy fails specifically in ways that will prevent appealing
to structural similarities between the hypothetical and actual choice sit-
uations in order to support the tracking claim. The contractualist choice
situation is unlike (even admirable) democratic choice situations in
ways that prevent the latter from having any systematic tendency to
produce the same outcomes as the former.

I want to focus mainly on the veto gap in light of a further point about
contractualism. If participants do not have a veto, then reasonable objec-
tions by a small number will not defeat a proposal unless enough others
join them. A single reasonable objector or a small group will be outvoted
in a democracy unless either (a) there is a veto power, or (b) other voters
join reasonable objections that are not their own. In democratic practice
this kind of joining is common, but it is no part of the contractual situa-
tion. Contractors are, as I will say, reasonably self-serving, and so the
power of veto is crucial.

There is an ambiguity in Nelson that is instructive on this point. In
following Mill he celebrates the tendency of advocates in an open gov-
ernment to defend their proposals by showing that they should be
thought acceptable to all or most citizens.13 Nelson takes this tendency
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to resemble the motivations of the hypothetical contractors. This kind
of “moralizing” of public discourse14 may well be a good thing, and
may well improve the expected moral quality of outcomes, but it does
not have any analogue in the contractual initial situation even as con-
ceived by Nelson. He conceives of political justification as showing that
a proposal would be accepted in a contractual initial situation. He never
suggests that this is what hypothetical contractors try to demonstrate to
each other, however, and their doing so would apparently be viciously
circular. If they have a standard of rightness available to them, then our
philosophical account should pass over them and go straight for that
standard. Justification is not a mode of discourse that takes place within

the initial situation on this kind of view.15 Insofar as real democratic
discourse involves justificatory argumentation rather than simple en-
dorsements or rejections of proposals, the analogy between Nelson’s
contractual situation and democratic procedures is strained. Nelson
switches here to a different (and more genuinely Millean) basis for the
tracking claim: that by directly addressing justice democratic partici-
pants might tend to track it. This claim, too, would require defense; here
the point is that it decisively abandons the analogy argument for the
tracking claim.

This point can be put in a more general context. To see this, it helps to
introduce a piece of terminology. Some contractualist views are pro-
posed in order to ascertain the content of morality, or some part of it,
and others aim to discover the content of political justice. In general,
call this issue the primary question for a given contractualist theory. In
Scanlon the primary question is, “What do we owe to each other?” In
Rawls the primary question is, “What is a reasonable political concep-
tion of justice?” In contractualist theories the participants in the initial
situation are not conceived as addressing the primary question. Parties
to Rawls’s original position do not ask themselves, “What is a reason-
able political conception of justice?” They ask what I will call a sub-

sidiary question, “Which of the proposals before me will maximize my
bundle of primary social goods?”16 Scanlon’s participants do not ask
themselves, “What do we owe to each other?” but rather the subsidiary
question, “Do I find this proposal acceptable in light of my interests
(reasonably weighted) and in light of my aim of coming to agreement
with others similarly motivated?” Several critics of Scanlon have ar-
gued that the contractors are themselves, in effect, applying some non-
contractualist account of wrongness.17 Scanlon says explicitly that the
account would be circular if that were so, and denies that it is so.18
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Suppose that rather than applying a noncontractualist account of
rightness the contractors apply precisely the contractualist standard of
rightness. Here the problem is slightly different. Such an account in-
volves a fatal infinite regress. We, the theorists, begin by trying to ex-
plicate justice (to take a political version of contractualism), in terms of
what would be agreed by reasonable contractors under proper condi-
tions. But to carry out the explication rather than stopping with this
formula we need to give content to the stipulation that the contractors
are reasonable.19 This means (or so this view says) that they, the con-
tractors, will themselves ask what proposals are beyond reasonable re-
jection. This involves their appealing to the contractualist formula, and
so they now need to fill in the features and motivations of the hypo-
thetical contractors they are imagining. But those contractors will face
that same issue again, and so on. We saw above that if the contractors
appealed to a noncontractualist account of right, then our attention
should go straight to that standard. The same is true if they appeal to a
contractualist standard. The problem, then, is that our attention gets re-
peatedly shifted to the standard posited by the hypothetical contractors
at each successive stage ad infinitum.

There is a good reason for having the parties address a subsidiary
question rather than the primary question. If they were to address the
primary question, then the whole theoretical apparatus would fail to
have any heuristic value in explicating the nature of justice or right. The
primary question would remain for the contractors themselves to
fathom, and their own choices would be philosophically moot. Thus, it
is an important feature of contractualism that the parties in the initial
situation address a subsidiary question and not the primary question of
justice or morality.

The conclusion to draw is that the contractors we posit cannot them-
selves be applying the standard of right or justice at all, contractualist
or noncontractualist. This is not the same as objecting to giving the
hypothetical contractors motivations that are in some way moral or
morally significant. This would not by itself undermine contractualism.
The idea of a reasonable consideration in the contractualist choice situ-
ation could be a moral idea without it being the primary idea that is
being explicated. That is enough to show the account would not be cir-
cular. And so long as contractualism does not seek to explicate all moral
ideas including reasonableness itself, it can help itself to an indepen-
dent but morally significant conception of reasonableness without
threat of circularity. But none of that warrants letting the contractors
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employ a concept of, specifically, right or justice or whichever primary
question the contractualist account is addressing. As we will see next,
this point is partly captured by Scanlon’s view that hypothetical con-
tractors are motivated only by what he calls “personal reasons.”

Reasonable Self-Service

It is central to contractualism that the reasons for which proposals are
rejected in the hypothetical choice situation are, in Scanlon’s term,
“personal.”20 One thing this means is that for any rejectable proposal
there are personal reasons against it from some relevant point of view.
But it also means something more important for purposes of evaluating
the democracy/contractualism analogy. It means that the hypothetical
participants in the contractual situation behave in a highly distinctive
way, from a very specific kind of motivation: they reject proposals only
if they themselves have personal reasons against them. For conve-
nience, call this the self-service conception of participation.

Personal reasons are by no means all selfish, since many of a person’s
central interests might concern the fates of others she cares about. Still,
two kinds of other-oriented motivation are ruled out. First, impersonal
reasons, those that do not derive from any person’s personal grounds
for objection, are not appropriate reasons for rejection in the contractu-
alist situation. As Scanlon emphasizes, impersonal reasons may be im-
portant parts of the story about certain personal reasons—as when a
person has a reason to seek a life in which the impersonal values of art
or nature can be appreciated.21 What we owe to each other is not con-
cerned with impersonal reasons except insofar as they figure in per-
sonal reasons. Political uses of contractualism, in effect, assume that
political justice shares this feature with the aspects of morality that
Scanlon addresses.

Second, the contractual participants do not reject proposals on the
ground that they are reasonably rejectable by someone or other—call
this anonymous rejectability—but only for their own personal reasons.
This is not a point that Scanlon discusses directly, and so we will need
to consider whether it is a fair interpretation. But before doing that, it
will be helpful to see what is at stake for the democracy/contractualism
analogy.

If, as I suggest, contractual participants only reject proposals against
which they have their own personal reasons, then if only one person
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has a personal reason against a proposal, then even if it is a perfectly
reasonable objection the proposal would not be sure to be defeated un-
less that person had the power of veto. Since contractualism ensures
that even a single reasonable rejection is fatal to a proposal, the contrac-
tors operate, in effect, under a veto rule. This is no objection to contrac-
tualism, but it is devastating to the democracy/contractualism analogy.
Actual democratic choice procedures do not, and should not, operate
under a veto rule. But under any other decision rule a reasonable objec-
tion by a single person or small group will not be decisive if partici-
pants reject only proposals against which they have their own personal
objections.

Either democratic participants are motivated only by personal reasons,
or in some other way. If they are motivated only by personal reasons, ac-
tual democratic procedures will have no tendency to defeat proposals
that are subject to reasonable personal objections unless there are enough
such objectors to produce a majority or plurality. The results of even
proper democratic procedures, then, will have little resemblance to those
of the contractual choice procedure in which even a single reasonable ob-
jection is decisive. If, on the other hand, democratic participants are moti-
vated by something other than solely personal reasons, then perhaps a
small minority of reasonable objectors can attract enough solidaristic
support to prevail by majority or plurality. But in this case the morally
desirable outcomes are produced by a procedure fundamentally different
from the contractual situation. Here, an individual’s vote is determined
partly by whether anyone could reasonably reject—whether anyone has a
reasonable personal objection—and so by anonymous rejectability. So
the analogy between contractualism and democracy fails either way.

This argument against the democracy/contractualism analogy de-
pends on my supposition that the participants in the contractualist
choice situation are motivated to reject proposals only by personal rea-
sons of their own. This is not immediately entailed by Scanlon’s insis-
tence that rejectability depends on there being some personal reason
against a proposal, since that leaves open whether participants are mo-
tivated only by their own personal objections, or also by those of oth-
ers. If they are motivated also by anyone’s reasonable grounds for rejec-
tion (by anonymous rejectability), so that they would join them by
adding their own rejection, then any individual’s reasonable grounds
for rejection will multiply solidaristically, and could be decisive even
in the absence of a power of veto. There would be no need for a veto
power, since parties would always, in the end, vote the same way. This
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would be analogous to an actual democratic procedure in which citi-
zens first determine if they have their own surviving personal grounds
for rejection, and then any proposal that is rejectable by anyone is re-
jected by all. Since actual democracies lack the perfect information, com-
munication, and motivation of the hypothetical situation, the match in
their conclusions would not be perfect, but under favorable conditions it
might be hoped that often enough a majority would join in any individ-
ual’s reasonable ground for rejection.

This would obviously improve the democracy/contractualism anal-
ogy. But the rejection-joining phase appears to have no independent ra-
tionale, and so no claim to be a legitimate part of the contractualist ac-
count. This way of giving participants the primary question in addition

to the subsidiary one involving their own personal reasons would not
be empty in the way giving them the primary question alone would be
(as discussed earlier). The objection here is, rather, that anything be-
yond that subsidiary question—captured by the idea of reasonable self-
service—is theoretically superfluous.

To see this, notice that similar phases could be added to any ap-
proach to moral theory arbitrarily, supporting an equally good analogy
between them and democracy. Consider an unorthodox presentation of
utilitarianism: In the first phase, we might say, participants enter the
amount of their own well-being that is at stake in the various proposals.
In the second phase, each determines which proposal would maximize
aggregate well-being, and rejects all other proposals. As a result, there
is unanimity. So if we said that rightness is the property of being agreed
to in this hypothetical unanimous way, we could see that the results
would be analogous to a procedure in which democratic citizens each
reject all proposals that they believe would not maximize well-being.
The obvious flaw here is that the joining phase is simply added on to a
self-sufficient normative theory. In the joining phase the hypothetical
participants find themselves applying the whole criterion of rightness.
But if they have it available, then so do we, even before the joining phase
is added. The resulting analogy between democracy and this cooked-up
presentation of utilitarianism is, then, artificial.

Adding a rejection-joining phase to contractualism is just as artificial.
The crux of contractualism is rejectability from the point of view of an
agent’s own interests and concerns. What makes an act wrong on con-
tractualist grounds is that any system of rules permitting it would be
rejectable from some person’s point of view. It is true that it is rejectable
only if the person’s reasons for rejection survive a due accounting of the
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reasons others have for rejecting alternatives, but what survives is some
person’s grounds for rejection. Adding a phase in which all others join
anyone’s surviving rejection adds nothing and distracts from contractu-
alism’s distinctiveness.

Reasonable Accommodation

The reasonable self-service assumption may seem to miss the fact that
contractualism is normally formulated so that the ideal participants are
responsive to the reasonable interests of others. Scanlon writes, “the
parties whose agreement is in question are assumed not merely to be
seeking some kind of advantage but also to be moved by the aim of
finding principles that others, similarly motivated, could not reject.”22

Unlike the parties in Rawls’s original position, in which, behind the veil
of ignorance, the parties ignore the interests of the other contractors,
each Scanlonian party accommodates the interests of other contractors
in certain ways. This must be construed without giving the participants
the primary question, but contractualism does not intend the partici-
pants simply to press their own complaints without regard to those of
others. The question is how to interpret this kind of accommodation.

This contractualist element of mutual accommodation can easily sug-
gest the sort of public-interested debate in well-functioning democra-
cies, suggesting a democracy/contractualism analogy. But we have
seen that this simple view would illegitimately give contractors the pri-
mary question. We need an interpretation of the contractors’ mutual ac-
commodation that avoids this mistake. Then it remains to be asked if
the democracy/contractualism analogy remains supportable.

So the first step is to interpret the idea of reasonable accommodation
in the case of the hypothetical contractors. We can only consider one il-
lustrative approach here. Suppose we interpreted the accommodation
phase this way: each party is prepared not to press a personal reason he
has against a proposal if this would leave only alternatives to which
others had objections at least as weighty. A given contractor does not
need to determine (what would amount to the primary question)
whether any alternative is subject to reasonable objection all things con-
sidered, but only whether the alternatives to the option they would veto
are subject to objections as weighty as theirs. If they all are, then a veto
would be unreasonable and so they would refrain from exercising it.
Call this more limited comparison,
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Contractor accommodation: Each party to the contractual situation must
ask, for each alternative to the one(s) they would veto, whether there is
someone who has as weighty an objection. If each alternative is subject to
as weighty an objection by some other person, then no veto is imposed.

Vetoes must leave at least one alternative that is not as objectionable to
anyone as the vetoed proposal.

I am not defending this account, nor am I attributing it to Scanlon.
My aim is only to show that the idea of reasonable accommodation
among the contractors could be brought in without giving them the pri-
mary question. The reasonable self-service interpretation of the con-
tractors’ motives is not missing this element.

It is helpful to look at a simple example (figure 13.1). Consider Case
1, with persons (or factions of any size) w, x, y, z, and alternatives A
through D. Say objections range from low weight of 1 to high weight of
10. Begin with person w. She will veto A if and only if it is not the case
that each of B through D is subject to a weightier objection by anyone
(including w herself ). In this case there is a number higher than 1 in
each of the other three rows, so w may not veto A. (In the figure vetoes
are signified by numbers in boldface.) In this arbitrary example, it turns
out that only alternative B is beyond reasonable rejection. So, in the
chart, each cell is evaluated in the following way. Look at the three rows
other than the row that cell is in. If all three of them have a number
higher than the original cell, then that cell does not warrant a veto. Oth-
erwise it does. That is the right test because there must be at least one
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row without a higher number, meaning there is at least one alternative
to which there is not as great an objection.

This illustrates the idea of a principle of reasonable accommodation
by otherwise self-serving contractors, and a principle that is not yet just
giving the contractor the primary question itself. Notice that the test
does not involve one contractor asking anything about what others
could veto. So clearly it is not the primary question, which is, in effect,
the question whether an alternative is beyond veto by anyone.

How does this affect the democracy/contractualism analogy? Con-
sider another case (see figure 13.2), in which x has a much weightier ob-
jection to alternative B than anyone has to any other alternative:

Under the veto rule in the hypothetical contractual situation, person
x would be able to block alternative B even after reasonable accommo-
dation of the others. But in actual democratic contexts without the veto
rule there is nothing to stop alternative B from winning if enough peo-
ple vote for it. Infact, x could be a faction of any size, such as 49 percent
in a majority-rule system. So the point is not just that lone individuals
could be oppressed. Given the absence of a veto rule in actual demo-
cratic contexts, the democracy/contractualism analogy depends on an
appropriate account of the accommodation by some voters of the rea-
sonable interests of others.

Is there some form of reasonable accommodation in voting that is
analogous to the form we have just sketched for contractors, and that
would prevent proposals such as B from being able to win in a vote? The
question is what voting norms can meet the following criteria: (a) voter
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motivations are analogous to those in the contractual situation (and so
do not address the primary question), and (b) the result is some sys-
tematic tendency for alternatives that are reasonably rejectable in the
contractual situation to lose in proper democratic contexts.

Recall, contractors accommodate each other by refraining from veto-
ing a proposal unless this leaves some alternative that is not subject to
as weighty an objection from someone else as their own objection. De-
vising an analogous form of accommodation for the case of real voters
is not a simple matter. How can the idea of rejecting a proposal be
translated into some approach to voting for proposals? To avoid the pri-
mary question, voters should somehow vote against proposals on the
basis of burdens to themselves, though qualified by some reasonable
accommodation of others, and in a way that supports a strong tendency
for reasonably rejectable alternatives to be electorally rejected. I can see
no way of making this work.

We have no account of appropriate voters’ motives (as distinct from
contractors’ motives) that shows how to incorporate reasonable accom-
modation while avoiding the primary question. If democratic procedures
do (or could) tend to produce just outcomes by contractualist standards,
the explanation does not lie in any analogy between the way in which a
contractor is reasonable and the way in which a public-interested voter is
reasonable.

Conclusion

My objection to the democracy/contractualism analogy, then, can be
broken down into these steps:

1. The contractors cannot address the primary question, the imper-
sonal question of reasonable rejectability in general or “anonymous re-
jectability,” but only rejectability for their own personal reasons.

2. Without the contractors addressing anonymous rejectability, the
veto power is crucial to contractualism.

3. Actual citizens, if they behave analogously to the hypothetical con-
tractors, will not address the question of anonymous rejectability. This
follows directly from step 1.

4. Actual veto power would be crucial to the analogy. (from 2 and 3)
5. The unanimity/veto decision rule is not an appropriate decision

rule in real and large democratic choice procedures.
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6. Under any appropriate rule, then, there would be a veto gap: pro-
posals that are rejectable in the contractual situation might yet win in ac-
tual democratic procedures. (from 4 and 5)

7. Conclusion: the democracy/contractualism analogy is too weak to
provide any support for the tracking claim. (from 6)

Democratic participation modeled on the contractualist situation
would be self-serving within the limits of reasonable accommodation
of others. Voters would not directly address issues of justice, nor would
they vote against proposals simply because they were reasonably re-
jectable by others. As a result, many proposals that are severely unjust
by contractualist standards would be bound to succeed. The difficulty is
not simply that some injustice would be bound to slip through imper-
fect institutions and motivations. Rather, this conception of a voter’s re-
sponsibilities formally protects many injustices from defeat. Reason-
ably self-serving motivation in actual democratic procedures does not
find any justification or rationale in the fact that they would be morally
sensible motives to posit in the very different context of a hypothetical
contractual situation.

Some readers will have the following nagging worry about my argu-
ment. Scanlon’s contractors are nothing if not reasonable; so then it
must be a mistake to see them as self-serving in the way the reasonable
self-service conception sees them. That might seem to be objectionably
selfish of the contractors in a certain way, just as it would be objection-
ably selfish of democratic voters to press only their own reasonable
objections, and not also those of others. The mistake, however, is to con-
tinue to treat the two cases as parallel. The reason it would be objec-
tionably selfish of democratic voters to confine their attention to their
own reasonable objections is precisely because others with reasonable
objections do not have the veto power that the hypothetical contractors
have. If voters had such a veto power and only used it appropriately,
there would be no obvious objection to each voter’s using her vote
only to pursue her own legitimate interests. In the hypothetical con-
tractual situation, then, there is nothing untoward or unreasonable
about the reasonably self-serving motivations of the contractors. Each
presses her own legitimate interests only, in a context where all legiti-
mate interests can be sufficiently pressed by their owners, due to the
veto power.

Who, you might wonder, could possibly object to a person’s using
her political power to see to it that her own legitimate interests are met?
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Nobody, I suppose. But there is a crucial difference between permitting
reasonable self-service among the proper motives of voting and permit-
ting voters to pursue reasonable self-service alone, without any require-
ment to join one’s vote to the reasonable objections of others.

Once it is clear that the participants in the hypothetical contractualist
situation are reasonably self-serving rather than rejection-joining, it is
just as clear that the moral quality of the decisions would be hopeless if
not for the unanimity rule—the procedural power of any of the partici-
pants to veto proposals. But then it is also obvious that Nelson, Cohen,
and Barry do not endorse institutions that closely resemble the con-
tractualist situation, since they endorse neither the motivational trait of
reasonable self-service nor the rule in which a lone participant can
veto proposals.23 How, then, can they be committed to the democracy/
contractualism analogy?

The explanation is partly that they seem to have interpreted contrac-
tualism in a way that makes it more similar to the democratic arrange-
ments they endorse than Scanlonian contractualism actually supports.
Contractualism’s idea of the contractors’ reasonable accommodation of
the claims of others is easily confused with the idea that each asks her-
self which proposals are beyond reasonable rejection. This latter idea,
public-interested voting with the public interest conceived in contractu-
alist terms, is a prominent part of Nelson’s and Cohen’s accounts of
proper democratic voting (Barry’s stays closer to the motives of the
Scanlonian contractors).24 But it would be a misconstrual of the kind of
mutual accommodation that contractualism posits, as I have argued.

The other possible explanation of sympathy for the analogy is a fail-
ure to distinguish between a tendency of actual procedures to produce
decisions similar to those produced by the hypothetical procedure, on
one hand (call this outcome similarity), and a structural similarity be-
tween hypothetical and actual procedures, on the other (call this proce-

dural similarity).25 The thesis we are examining is that outcome similar-
ity can realistically be pursued by promoting procedural similarity.
That thesis faces the serious difficulties I have presented earlier. Per-
haps the thesis of outcome similarity could be supported in some other
way, such as an appeal to some power of free and open political discus-
sion under the right conditions, in which many voters address and de-
bate (among other things) matters of justice. I have some sympathy with
that line of inquiry, but it owes nothing to a democracy/contractualism
analogy.
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The fundamental flaw in the democracy/contractualism analogy is
this: without public-interested voting and participation, it is hard to see
how justice could be systematically promoted (as if by an invisible
hand), since in democracy—both as it is and as it should be—victims
have no veto.
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Utopophobia: Concession and Aspiration
in Democratic Theory

As we have seen, political theorists often try to avoid epistemic or in-
strumental accounts of the value of democracy. Sometimes it is in order
to avoid the philosophical commitment to external standards, a strat-
egy I have criticized. But even if there are external standards for politi-
cal decisions, there are other worries about epistemic accounts of
democracy, and it is easy to see why. The level of talent, knowledge,
virtue, and motivation that the average citizen brings to the task of vot-
ing is low. If there are good reasons in favor of democracy, then, it
might seem that they must be something other than its ability to pro-
duce good decisions. This is not only the main traditional reason for
skepticism about democracy. It is also a strong, perhaps dominant,
strain in contemporary thinking about democracy, especially in the po-
litical science literature. Skepticism about democracy’s instrumental or
epistemic value flourished in the second half of the last century, and
much current democratic theory takes its inspiration from the great de-
bunkers, Schumpeter and Arrow.1 I have discussed the relevance, or re-
ally the lack of relevance, of Arrow’s brilliant work to normative demo-
cratic theory in chapter 5, “The Flight from Substance.” In this chapter I
want to illustrate and respond to a more Schumpeterian strand that em-
phasizes voter ignorance and irrationality, rather than the difficulties
with aggregation discussed since Arrow. Schumpeter writes,

The reduced sense of responsibility and the absence of effective volition
in turn explain the ordinary citizen’s ignorance and lack of judgment
in matters of domestic and foreign policy which are if anything more
shocking in the case of educated people and of people who are success-
fully active in non-political walks of life than it is with uneducated peo-
ple in humble stations. Information is plentiful and readily available. But
this does not seem to make any difference. (262)

I won’t directly discuss the large literature on these matters. The ap-
proach I sketch in this chapter could be extended, if it is sound, to other
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voter vices, including selfishness, manipulation of opinion, and so
forth. There are many serious charges against voters, and I want to
grant many, though not all of them, for the sake of argument. Rather
than challenge the literature that explores the deficiencies of voters, I
want to concede much of it in order to explain how it is not as devastat-
ing to normative political theory as it is usually thought to be. We need
more clarity than is usually offered about the meaning and value of
being “realistic” in our theories. There are certainly defects a theory
can have that render it objectionably “utopian,” but again, we need a
more discriminating account of that epithet than is usually given.
Jumping all the way to a complacent realism in order to avoid utopi-
anism would suggest an irrational utopophobia, or exaggerated fear of
utopianism. In between these extremes lies what I will call aspirational

theory. As we will see, this approach posits standards that are not gen-
erally met (as any noncomplacent normative theory seems bound to
do), though they are possible to meet.

The Bad Voter Problem

Voters can be shown by many different measures to have little knowl-
edge about the issues and institutions that are in democratic hands. An
enormous literature has shown the extent of voter ignorance. There is
a large literature that considers whether voters are primarily selfish,
though this is more controversial than that their knowledge is very im-
perfect. A third important charge is that voters, whatever their virtue or
knowledge, are irrational, unable to pursue their ends coherently.2 My
goal is not to fully consider the merits and meanings of these charges,
nor even to give an adequate picture of the state of knowledge about
them. Rather, I mention these three kinds of charges generally in order
to turn to the more central question: how should these charges, and oth-
ers like them, bear on normative political theorizing about democracy?
Even this I do not pretend to take up in a complete way. My aim is the
modest one of explaining and defending one approach to normative po-
litical theory that is not seriously damaged by facts such as these. If my
discussion has any special interest, it may consist in the apparent ten-
sion between the low quality of actual voter behavior and the epistemic
character of my normative theory. The qualms about the quality of voter
decisions might be easier to allay if we were satisfied with procedural
fairness, or even some more minimal procedural virtue. But we saw in
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chapter 4 that there are serious difficulties with normative democratic
theories of that kind. We need an epistemic dimension, and so we must
face the facts about poor voter performance. How damning are they? In
this chapter I describe an approach to normative political theory gener-
ally in which facts like this can be tamed. I illustrate that approach by
concentrating on the charge that voters are disastrously uninformed.

How Bad Are the Facts Really?

There is a lot of evidence that voters lack information and understand-
ing that would seem to be important to making intelligent political de-
cisions. Political science has devoted great energy to documenting the
traditional worry that ordinary citizens might not be up to the task of
political decision making. In our time, of course, the political decisions
voters face are overwhelmingly decisions about what representative to
vote for, including officeholders at all local and national levels. That is,
voters other than officials do not often vote on binding policy decisions
directly. Still, a smart decision about whom to vote for would seem to
require some information and understanding about the merits of policy
proposals, since these will be some of the major reasons to prefer one
candidate to another. Those merits depend on lots of facts, many of
them publicly contested. Should I vote for the Republican candidate for
the Senate? He supports shifting Social Security funds into private fi-
nancial markets. How well will they perform? What other effects does
this have on Social Security’s viability over time? And so on.

The merits, of course, also depend on an understanding of moral
matters concerning justice, equity, rights, and responsibilities. Even if
putting Social Security funds into investment funds yields more money
over time, does this put some people unfairly at risk if the market
should be low at a time when they need their support? In addition, in-
telligent votes for officeholders seem to require information of another
kind: information about how a candidate is likely to behave. This, in
turn, would seem to require information about the formal and prag-
matic powers and constraints of the office in question, some under-
standing of what the future is likely to bring (partly as judged in light of
history), and so on. Is my senator really going to support this Social Se-
curity plan? What are the political pressures he faces? Is he senior
enough to have any influence?
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These facts are important. But it is good to keep them in perspective.
Consider an analogy: suppose we turn the wisdom checkers loose on
parents and their ability to make good decisions about the lives of their
children. Here are some things the checkers might want to know: Do
parents understand the psychology of child development enough to
know what parental strategies are effective?3 Do parents know which of
the available schools perform better? To know that adequately, do they
understand the debates about standardized testing versus other meth-
ods for evaluating school performance? Do they know the name of the
head of the school board? Do they know the name of their child’s guid-
ance counselor? Do parents know the publicly available facts about the
pediatricians in the community, such as the places of their degrees? Their
additional certifications? Their years of experience? Their malpractice
records? Do parents understand the importance of preventive medicine?
Do they know which of the available doctors emphasizes prevention ad-
equately? Do parents understand the investment options available in
order to effectively save for their children’s education? Do they know
the facts about the value of a college degree in promoting later happi-
ness and success? Do they understand the differences between term and
whole life approaches to life insurance? Do they know the dangers of
having guns in the home? Do parents understand basic nutrition, such
as the facts about fat, fruits and vegetables?4 Do parents know the differ-
ence between a scientifically supported health recommendation and a
mere fad or unsupported alternative approach? Do they know how
AIDS is and is not transmitted? What do parents know about contracep-
tion?5 Do they know basic first aid? Do parents understand the risks of
lead poisoning?6 Are parents up to the task of raising children?

Beyond the few studies I have cited, we can conjecture that good fur-
ther research would show a disturbing degree of ignorance and misun-
derstanding on matters that would seem to be important to intelligent
parenting decisions. Should we be convinced that parents cannot make
good decisions for their children? The fate of children is presumably as
important as the direction of a political system. Do the data support a
severe indictment of both democracy and what we might call free par-
enting (the legal right to make parenting decisions within broad limits
free from interference by the state)? In both cases, there is little doubt
that there are experts who know more and might be just as virtuously
motivated. In the case of parenting, expert controls on parental choices
would lead to better decisions, and better lives for children. In the case
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of democracy, removing the right issues from democratic control and
turning them over to the right experts would lead to better political
decisions, and more justice and prosperity.

I mean these undemocratic-sounding claims sincerely. The trick is
knowing, and publicly justifying, which experts to rely on for which is-
sues. There are certain people to whom the public often turns for expert
political advice, such as pundits, politicians, political scientists, and so
on. Such people are often consulted by journalists and, by extension,
their readers. They publish books, articles, and columns that are treated
with some deference by the public. How expert are they? Well, since
there is no publicly agreed standard for scoring their political advice as
correct or incorrect, we cannot, as a public, tell. It is not likely that they
are, as a class, unusually accurate given that they disagree with each
other apparently about as much as ordinary citizens do. We would also
not expect someone whose predictions about political events are no bet-
ter than random to be especially wise in their political advice, and yet
there is good evidence that predictions made by this class of putative
experts is just that bad.7 These points do not show that no one has bet-
ter political judgment than anyone else. I am sure some do. It illustrates
the difficulty of identifying, in a way acceptable to the broad range of
qualified points of view, a set of experts who could be expected to per-
form better than the best democratic arrangement.

As I have argued in the case of democracy, the public justification
problem places severe limits, giving democracy a special status, since
there is too much scope for reasonable disagreement about who the ex-
perts would be. But democracy still needs to pass epistemic muster. If it
were not at least better than random, we might as well choose policies
with a roulette wheel. I assume that something similar is true for free
parenting. The claims of parents to control their children’s lives cannot
be utterly insulated from the question whether this is good for the chil-
dren. I will not pursue the facts about free parenting, but the example is
meant to elicit the intuition that free parenting, despite the disturbing
ignorance of parents on many important matters, is still pretty good for
children.8 It might not be the best possible arrangement, but good
enough to support the kind of justification that is required. This would
suggest that similar ignorance among voters is not automatically a se-
vere indictment of the quality of democratic decisions.

Having reassured ourselves to some extent, we must go on to ask the
further question whether voters are up to the job that is given them by an
adequate normative theory of democracy. In other words, we might be
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satisfied that democracy is appropriate even though voters are ignorant,
but we might not yet have a good normative theory of how this could be
so. One strategy is to modify normative theory in order to scale back its
demands on voters.9 My strategy will be different: I want to defend nor-
mative theorizing that holds the real world to higher standards than it
actually meets. This, of course, raises the question of utopianism.

Utopophobia: Concession and Aspiration 

in Political Theory

A normative political theory can be as cynical or as utopian as one
wishes, but most theories try to steer between these extremes. The most
realistic normative theory of all, of course, would recommend or re-
quire people and institutions to be just as they actually are already. As
Rousseau said in the preface to Emile, “ ‘Propose what can be done,’
they never stop repeating to me. It is as if I were told, ‘Propose doing
what is done.’ ”10 Few writers believe that things are already just as
they ought to be, and so normative political theory departs from real-
ism in this strict sense. Any theory that implies criticism of actual insti-
tutions or behavior is not as realistic as it could be. For example, a nor-
mative framework that criticizes existing legal regulations on political
advertising for being either too strict or too lax is not entirely realistic.
A theory that criticizes actual voters for being too selfish or too unin-
formed departs from strict realism in exactly the same way. Since virtu-
ally no one will insist on this extreme kind of realism in normative the-
ory, we can safely give it a derogatory label: complacent realism.

On the other hand, there are ways in which normative political the-
ory can be morally too idealized. “Utopian” is an epithet used to
ridicule theories thought to be too unrealistic. A theory can be too un-
realistic in various ways. I will not be particularly interested in theo-
ries that go wrong by ignoring certain nonmoral facts about the world.
For example, a theory that posited human immortality and unlimited
natural resources could be accused of being utopian. A different kind
of utopianism is involved when a conception of society posits moral
standards for people or institutions that it is impossible for them ever
to live up to. We can call this error an extreme version of moral utopi-

anism to distinguish it from the other, nonmoral, or factual utopi-
anism. The critique of moral utopianism, I take it, is that it falsely im-
poses those standards, since people are not morally failing when they
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fall short of impossible standards. There are less extreme versions of
morally demanding theory, perhaps not all deserving to be labeled
with an epithet like “utopian.” I reserve the label for this extreme ver-
sion. In between complacent realism and moral utopianism, there are im-
portant questions about whether and why normative political theory
should resist building conceptions of society that require people or insti-
tutions to be other than they actually are (though not beyond what is
possible for them). Rawls speaks of a “realistic utopianism.”11 I prefer to
speak, less eloquently, of the noncomplacent nonutopian range of nor-
mative political theories, the range in which most theorists would agree
normative political theory should toil.

Consider a theory that held individuals and institutions to standards
that it is within their ability to meet, but which there is good reason to
believe they will never meet. So far, the theory has no apparent defect.
It would be false, by hypothesis, if it claimed that the standards would
someday be met. The example stipulates that they won’t. It would be
morally utopian if the standards were impossible to meet, but, again by
hypothesis, they are not. Many possible things will never happen. The
imagined theory simply constructs a vision of how things should and
could be, even while acknowledging that they won’t be. So, for exam-
ple, suppose this theory posits a conception of democracy in which cit-
izens are publicly and privately virtuous, and institutions are designed
accordingly, so that, in the imagined world, laws are just, rights are pro-
tected, the vulnerable are cared for, minorities are embraced and re-
spected, and so forth. In an obvious sense this is not realistic. But we do
not mean only that it is more than people actually do; that complacent
realism is a worthless constraint. And we do not mean that it is morally
utopian. No standard of virtue used by the theory is impossible for
people to live up to, suppose. People could be good, they just aren’t.
Their failures are avoidable and blameworthy, but they are also entirely
to be expected as a matter of fact. So far, there is no discernible defect
in the theory, I believe. For all we have said, the standards to which it
holds people and institutions might be sound and true. The fact that
people will not live up to them even though they could is a defect of
people, not of the theory. For lack of a better term, let us call this kind
of theory a version of hopeless realism. The name signifies that the the-
ory is not morally utopian, since meeting the standards is possible, and
yet there is good reason to believe it will never happen.

It is easy to confuse standards that are impossible to meet with stan-
dards that will not be met. It is worth dwelling on the distinction in a
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general way for a moment. If something simply will not happen, if there
is no chance of it happening, we are tempted to describe it as impossible.
Suppose someone says that “impossible” just means “zero probability.”
They are subject to the following difficulty. If something is very, very un-
likely, then they must admit that on their use of “impossible” it should
count as very nearly impossible. The reason is that their view is that
nearly impossible is the same thing as nearly a zero probability. But con-
sider this case: what is the chance that I will move my hands and arms in
the same way as the person at the next table in the café for the next five
minutes? The probability of this is very, very close to zero, obviously. So
should we accept that this is nearly impossible? That would be absurd,
unless “impossible” becomes a merely technical term divorced from all
its connotations in ordinary use. One point is that even if it were nearly
impossible to copy him exactly, I could easily make those movements
spontaneously, without trying to copy him. This is almost certainly not
going to happen, but it would not be difficult, and so not nearly impossi-
ble. Just look at what he’s doing; it’s easy. Another point is that even if we
mean intentionally copying, I could roughly intentionally copy him fairly
easily. But the chances of my doing even that are very nearly zero—trust
me—even though it would not be at all difficult. It would just be silly and
embarrassing, so I am not going to do it. Since this would be easy, it is a
mistake to say it is nearly impossible. This shows, I think, that it would
be misleading to call things with zero probability impossible. The reason
is that things that are unlikely or even certain not to happen are not nec-
essarily difficult at all, much less impossible. We should insist on a diffi-
culty/probability distinction. If something is not difficult, then it is not
impossible, but it might yet be very unlikely or even certain not to occur.
I assume that ought implies can—that if it’s impossible then it’s not
morally required. I do not accept the very different and perverse princi-
ple that if it’s unlikely, however possible or easy, then it’s not required. It
is not the case that ought implies reasonably likely.12

This distinction matters a lot for political philosophy. We might not
want to set standards that are impossible or unreasonably difficult. But
these are not yet reasons for wanting to avoid standards that will cer-
tainly or very likely not be met. It is an important question, and one that
has not often been directly confronted, what reasons there might be to
want normative political theories to set standards that are not only pos-
sible, not only not too difficult, but also not too unlikely to be met.

A hopeless theory can be dangerous, of course. The soundness of the
standards might lead some to take actions, and this might be bad.
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Actions in pursuit of what will not ever be achieved can be wasteful or
even dangerous. On the other hand, some people might be led to im-
prove themselves or their institutions, even though not all the way (full
achievement is hopeless, after all, by hypothesis). This might be fine,
and even a good thing. But some things that would be good in a context
of other good things can be very bad on their own. An important cate-
gory of example involves institutions that should be a certain way if
only people lived up to their duties, but which only make things worse
if people do not live up. So, suppose that people should be much more
(even if not fully) impartial in their choices than they are. Institutions in
which victims of injustice can claim compensation might encourage
partial and selfish thinking, a tendency to think like a victim in order to
get the benefits a victim would be entitled to. The best institutions for
the best possible people might avoid mechanisms of victim compensa-
tion of certain kinds. But when people are very far from the impartial
ideal, it might be a disaster not to have these compensatory institutions.
The world is not brought closer to the ideal by having the institutions
called for in the ideal, even though citizens are far from living up to
that ideal. Rather, those institutions only make things worse. Ideals of
society often have this sort of holistic character,13 and so hopeless real-
istic normative theories pose the danger of piecemeal “improvements”
that are likely only to do more damage.14

It might seem that a theory is not normative unless it counsels action
of some kind. A hopeless theory might seem to counsel no action, and
so not to be normative. First, however, a theory can be normative by
being evaluative, whether or not evaluation itself counsels action. “So-
ciety would be better like this,” might be true whether or not there is
anything it makes sense to do in light of this fact. Still, this would not
yet make it “practical,” and that is a separate complaint. But, second,
the sort of hopeless realistic theory in question does prescribe action
in a certain way. It counsels all people, together, to behave differently.
It does not tell each person to do it whether or not the others do, but
many prescriptions are like that. A moral requirement to help push a
friend’s car out of a snowdrift does not say to push futilely even when
no one else helps. Nevertheless, you and the folks standing around
might be required to help, and this is a practical requirement rather
than an idle evaluation. The requirement is practical even if, given what
each knows about the laziness of the others, no person is required,
under these circumstances, to start pushing. A hopeless normative con-
ception of society might be collectively prescriptive in that same way
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without being individually prescriptive at all. People should be less
selfish in politics, let us say, or they ought to build and sustain certain
institutions. Nevertheless, given what each knows about the moral
weakness of the others, there may be no action that is required, under
those conditions, of anyone (maybe persuasion, or maybe that’s hope-
less too). So, the fact that under the circumstances a theory doesn’t rec-
ommend any particular actions by any individual doesn’t show that it
doesn’t counsel action. It remains aspirational: it sets sound standards
that are not met, but could be met, and it tells us to meet them.

This brings us naturally to the idea of a hopeful (by which I mean
nonhopeless) realistic normative political theory. This is one that ap-
plies appropriate standards which are not only possible for people and
institutions to meet, but which there is no strong reason to think they
will not meet. It is hard to resist the sense that a nonhopeless theory is
a better kind of theory. I think this is an important mistake. There is no
defect in a hopeless realistic normative theory, and so none that hopeful
theories avoid to their advantage. Things are better in one way, of
course, if the best theory turns out to be hopeful (nonhopeless) rather
than hopeless. We should be sad if people will not live up to appropri-
ate standards, and so we are spared this sadness if the best theory is not
hopeless. But this consideration is not a reason for choosing a less
hopeless theory. That would be simply to adopt different, more easily
satisfied moral standards simply for the reason that they are more
likely to be satisfied. In general (with some later qualifications about
“demandingness”) this is not moral reasoning at all. The likelihood
that a person will not behave in a certain (entirely possible) way simply
does not bear on whether they should. It is not a fact that has that kind
of moral significance.

A supposed moral standard’s difficulty, the strain or sacrifice that
would be necessary in order for a person to meet the standard, is some-
times said to bear on whether it is a genuine moral standard at all, or on
whether it provides reasons or duties. So one way in which a normative
political theory might expect too much is by demanding something
that is possible but yet more than can reasonably be demanded. Utili-
tarianism is often accused of requiring that we sacrifice our own pur-
suits and wealth almost endlessly, making the promotion of the total
amount of well-being our dominant project. Some say this places de-
mands that agents often have no reason to heed.15 That would be a de-
fect in the theory even if the demands were entirely possible to meet.
To have a handy name for them, let us call such theories unreasonably
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harsh. By definition, then, harsh theories are false. They state standards
that are not genuine standards because they demand too much of
agents. Needless to say, then, we want a normative political theory that
is not harsh in this sense. On the other hand, I have so far not said any-
thing about where the line between harsh and nonharsh theories might
lie. I introduce the idea here to point out that a theory might be hope-
less without being harsh. As we have said, a hopeless normative stan-
dard is one that there is reason to think will never be met, but the
explanation might be only that people are unlikely to do what they
should do, even where the standards are neither harsh nor impossible
to meet. A standard might be unlikely without even being harsh, much
less impossible.

There is a place for nonhopeless theory, but it is not somehow privi-
leged. Nonhopeless theory is what we want when we want to know
what we should do, in practice, given what people and institutions are
actually likely to do. This is obviously an important inquiry. We do,
after all, have to act one way or another. Acting as if people or institu-
tions will behave in some better way than there is actually reason to ex-
pect might sometimes be a way of improving them. But even in that
case, action is to be guided by what we actually think the probabilities
are. In other words, an action plan that has false premises about how
people or institutions are likely to act is unsound and sometimes dan-
gerous. We need to concede the facts in practice, even if not in our
moral conclusions. In addition to aspirational theory, then, we also
need what we might call concessive normative theory in addition to non-
concessive theory. This is different from what I previously called com-

placent realism, which eschews all aspirational theory. Concessive the-
ory aims to supplement aspirational theory and is not inimical to it in
any way.

I emphasize that I do not regard my own theory as hopeless, as one
that we have good reason to doubt will ever be met. Epistemic procedu-
ralism, in order to have even the modest epistemic value that it requires,
would need certain things from institutions and participants. In particu-
lar, individuals would have to orient their participation in public delib-
eration toward the common question, “What ought we to do?” There is
no reason to believe that democratic procedures would lead to anything
but disaster if voters looked out exclusively for their own interests or
those of people they are especially close to. Unjust wars of acquisition
would not be avoided, since the costs to most people could often be out-
weighed by the expected benefits. Often, only a small fraction of the
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population are likely to find themselves or their loved ones in harm’s
way. Famines would often not be avoided, since they never threaten the
life or health of more than a small minority of a nation’s people. And so
on. But as those two examples suggest, it may be that democratic voters
do already often vote in non-self-interested ways, and so epistemic pro-
ceduralism’s needs might not be extravagant.

Still, there are many critics of this general kind of approach to
democracy on the grounds that it requires things of citizens that are not
actual and are not likely ever to be actual.16 Rather than take up the em-
pirical questions this raises, I want to see what happens if we grant
their empirical claims for the sake of argument. What follows if they
are right that epistemic proceduralism’s needs are unlikely to be met?
The answer is that not much follows if the project is aspirational rather
than concessive theory, and that both are important. So, aspirational
theory of this kind gets breathing space when we notice that even hope-
less theory is not, on that account alone, defective in any way. To help
open up that breathing space, I reflect just a bit more on the value that
even a hopeless theory can have.

What, then, is the role for hopeless normative theory? I believe it has
two closely related roles. The first is that there is intrinsic value in
philosophical inquiry if it is done well, and in seeking the philosophi-
cally most defensible account of what political arrangements should be
like. If the best account turns out to be hopeless, because people are
simply unlikely to do what they could and should do, the theory should
be undaunted. Call this the theory’s philosophical role.

A related but distinct role for normative theory, even if it is hopeless,
is a causal one. Reflection on how people and institutions should be can
direct our attention and energy to determining how far realism can
reach. We sometimes expect too little precisely because we have no nor-
mative standard that forces the question of whether more can realisti-
cally be expected.

Suppose we are hiking, and we spy a beautiful spot some miles off,
down the slope, across the valley. It isn’t just beautiful, it looks like a
great place to stay, or even to live. Alas, it is not yet clear whether we
can get there, so we might try to contain our excitement. Be realistic.
Things are fine where we are, so we could just conclude that the new
spot is not really worth considering. It is unrealistic in one way simply
because it is not where we are. This complacent realism has little ap-
peal. If we admit that the new spot is beautiful, we might nevertheless
conclude that it is impossible to get there. (As I go on, let the scenery
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change from a pastoral landscape to the space of political alternatives.)
If we cannot get there, then there is no sense in worrying too much
about the different routes we could try. Alternatively, we might think
that it is possible, or might be for all we know, but, realistically, we will
not get there because we are likely to eventually give up, or to make
navigational errors. However, if we are not sure that it is impossible,
then even if we are unlikely to get there, it could be worth thinking
about how we might. This is not yet the same as recommending that we
set out for it. That would be a different and later question. Perhaps the
low chances of success will give us enough reason to make other plans.
But why jump to that conclusion? After all, the place is beautiful, and
for all we can tell getting there is not impossible.

Institutional Reticence

People who like “realism” in their theories often want not only stan-
dards that have a good chance of being met, but also specific (and non-
hopeless) prescriptions for institutions. They sometimes want the the-
ory to say what we should do, now, given the way people actually do
act. We have just been seeing how the demand to condition the whole
theory on what people actually do, or on what they are likely to do, is
an inappropriate constraint on political theory. But what about the de-
mand for institutional specifics? Since some good political theory is as-
pirational rather than concessive, the question is whether even an aspi-
rational normative political theory should have determinate implications
about how institutions should be arranged.

A theory is aspirational in virtue of its use of standards or ideals that
are unlikely or even certain not to be met, even though they are not im-
possible and may not even be difficult. Still, if they are unlikely or
hopeless, it might be very difficult to know what the world would be
like in other ways if they were met. Suppose we know from experience
about the operation of several different political arrangements in condi-
tions where the participants have largely selfish and amoral motives.
That is, in addition to what we might know a priori, by, say, running
models that assume perfect information and rationality, suppose we
also know something about the far more complex situations that actu-
ally occur when people fall within a certain range of largely selfish, ig-
norant, and amoral motivations. This knowledge will be invaluable in
choosing between alternative institutional arrangements. To say that
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this knowledge, gained from experience, is invaluable is to say that
without that experience it would have been far more difficult to make
detailed institutional choices. Aspirational theory, of course, assumes
motives that are, at the very least, far less familiar, and perhaps even
largely unknown in human experience. If so, the invaluable knowledge
that can be gained from actual experience under those motives is miss-
ing. This has the important consequence that aspirational theory will
justify and even require a principled reticence about institutional rec-
ommendations. Aspirational normative theory will tend to have more
reason to avoid institutional specifics than its concessive counterpart.

Concessive theory will be important, since the time comes when
some desirable goal turns out to be too difficult or too unlikely to be
worth taking on as a practical goal. In that case, we should concede cer-
tain unfortunate facts, some of them about human failings, some of
them about other things, and chart a more feasible, if less inspiring,
course. But let us not concede too much to concessive theory. It can be
important and appropriate, but it can equally well be dangerous and
irresponsible. Return briefly to our hike, and our view of the beautiful
far-off location. If getting to that fabulous place is impossible or unrea-
sonably difficult or unlikely, then a concessive approach will be appro-
priate. But to jump to planning routes to other less desirable locations
right from the beginning, simply because they will be easier, or more
likely to succeed, would be premature. The easiest destination of all
would have been to stay home, but that does not make it an appropriate
goal. There is more to goal setting than likelihood or ease of success. In
political theorizing, concessions to the realistic but unfortunate facts
are sometimes appropriate responses to a wider-ranging normative in-
quiry, where more desirable goals have been shown to be impossible or
too difficult or uncertain. Other times, such concessions are merely
symptoms of utopophobia. It would be irresponsible to set small and
narrow goals without good reason to think that bigger and better
things really cannot or will not be achieved.

Why Vote?

It is often held that citizens are not just unlikely to inform themselves
and participate constructively, they are perfectly sensible not to do so.17

Since a person’s single vote is virtually certain never to make a differ-
ence, he would be foolish—both prudentially and morally—to sacrifice
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other projects for the purpose of devoting time to learning about poli-
tics or standing in line to vote. The crucial assumption here is that we
have no moral reason to vote because (as I grant) it will not make a dif-
ference. But difference-making is only one of the ways in which we can
have moral reasons to do something. Sometimes we have simply prom-
ised to do it, and have a duty to follow through whether or not it will
make any (other) difference (though that would not apply to the case of
political participation and voting). Sometimes we have a duty not to
take something that belongs to another person—say, one of the many
dollar bills in your rich neighbor’s wallet—even if it would not be
missed. A better analogy for our purposes might be this: suppose that if
enough of us arrayed ourselves at the edge of town at midnight on the
first day of each month, we could deter a dangerous gang from moving
in (that is when they would otherwise try). It is virtually certain that
my presence will not make or break the effort. There will either be
enough people or not, but it will not depend on a single person. Still, I
think there is a clear moral reason to join this effort. Of course, some
people can be excused if they have more important things to do, but
there is a significant moral claim on them that would need to be over-
ridden. In a similar way, there are disasters kept at bay by enough peo-
ple thoughtfully going to the polls, and there are serious reasons to join
that effort, even though they can certainly sometimes be overridden by
other weighty matters.

Normative Efficiency

There is yet another way in which a theory can demand too much of the
world, namely, if it demands more than is necessary to accomplish the
same theoretical purposes. If a theory means to account for authority of
democratically produced laws, then it will, among other things, say
what conditions must be met, such as certain procedures, including the
roles or rights of participants, and so on. Some theories will have
stronger conditions than others, conditions that are met, as we might
put it, in fewer possible worlds. If a theory with weaker requirements
is, in other ways, just as good an account of the authority of laws that
meet the conditions, then this looks like some kind of advantage for
that theory. It is not easy to say exactly what kind of advantage it is,
however. This is not a theory that is more likely to be true, after all. It is
a theory whose requirements are more likely to be met, but that does
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not sound like an advantage. If it were, why not go straight to the least
demanding theory of all: whatever is, is right? Or, in the context of au-
thority, whatever laws are made, by whatever methods, are authorita-
tive. However, we should doubt that the maximally weak theory can
actually succeed as an account of authority. It can say that all laws are au-
thoritative, but can it explain how this is so? So to isolate the supposed
advantage in question, we should concentrate only on theories that are
equally good as accounts of authority. As between two theories of author-
ity that are equally compelling as accounts of what is authoritative about
the laws in question, is the theory that explains this without depending
on as many (or as strong) necessary conditions a better theory?

The question is similar to the question whether a scientific theory that,
while equally good in other ways, posits fewer entities, is a superior the-
ory. Occam’s razor famously asserts that it is. The issue also resembles
the slightly different question whether a simpler theory is, other things
equal, a better theory. (This is not the same as Occam’s issue, since a the-
ory’s simplicity might stem from something other than its smaller ontol-
ogy.) In all these cases, whatever kind of advantage such less committed
theories are supposed to have, it does not look like it is the advantage of
likely truth. I believe that in all these cases, the advantage is a rhetorical
or polemical one, but this is a more important matter than this might
make it sound. Arguments are put forward in order to move people from
their present commitments to some new ones by way of logic. An argu-
ment can be sound and yet fail if its premises are not acceptable to the
intended audience. Arguments with weaker premises are more power-
ful, even if they are no more sound, if their premises are acceptable to
more actual or possible target interlocutors. A theory of political author-
ity will imply the form of argument for moving from certain premises to
the conclusion that a law is authoritative. If an alternative theory just as
successfully proves the conclusion with weaker or less controversial
premises, then it is a better and stronger argument in a perfectly famil-
iar sense. There are two sides to the point. One side is that an argument
that is just as good on other grounds at establishing a conclusion, but
does so with weaker premises, is a stronger argument. Call this an argu-
ment’s efficiency. The other side is that an argument that establishes a
stronger conclusion from premises that are no stronger, is a stronger ar-
gument. Call this an argument’s yield. These twin notions of a stronger
argument are additional to the more basic virtues of an argument’s logi-
cal validity and the truth of its premises. Holding those things equal, an
argument’s strength depends on its efficiency.
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The efficiency of an argument is essentially polemical in the sense
that it is relative to an intended target interlocutor. That is, an argu-
ment’s reliance on weaker premises is not any advantage at all from the
standpoint of an interlocutor who fully accepts the less efficient argu-
ment’s premises. He has no reason whatsoever to prefer a theory with
weaker premises. This polemical relativity might be the best explana-
tion of Occam’s razor as well. A theory’s ontological simplicity might
only be an advantage from the standpoint of those who doubt some of
the ontological commitments of the theory. On that reading of the prin-
ciple, someone without any such doubts has no reason to prefer the the-
ory that posits fewer entities.

This principle of normative efficiency is not the same as the general
acceptability condition I am using as a requirement on political justifi-
cation. That is a moral principle and serves a wholly different purpose,
though it does employ the idea of moral efficiency. When we say that
political justifications must be acceptable to all who are subject to them
at least so long as their views are reasonable or qualified, we are saying
that a certain kind of efficiency is morally required in political justifica-
tion. If it is not there, then some or all of those to whom the justification
is addressed remain unbound by the proposed obligations, and im-
mune to political coercion the justification purports to permit.

It is also important not to confuse normative efficiency with points
about a theory’s demanding too much of people in the sense that it
places unreasonable burdens on individuals. Here the sense in which
a theory is more demanding is entirely different, meaning simply that
the conditions it requires in order for laws to be legitimate are met in
fewer possible worlds. That might happen because people find the con-
ditions difficult to meet, but it could just as well happen for other rea-
sons. As we have seen, something that is easy might still be unlikely.

Why go into this discussion of normative efficiency? I want to sug-
gest that even theories that are (like mine) nonutopian, are nevertheless
at a disadvantage if they impose requirements that are more difficult to
meet—that is, met in fewer possible worlds—than mine. Fairness theo-
ries have undemanding conditions, but yield very little by way of au-
thority or legitimacy. Correctness theories require more than can be ex-
pected, but that would not be a theoretical flaw. They also require more
than necessary to account for authority, however, if my own less de-
manding theory is sound. This point uses the idea of normative effi-
ciency. Theories (if any) in which legitimacy or authority are present
only if the deliberation has met strict standards of civility, rationality,
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virtue, and public-spiritedness are, again, unlikely to be met, though
that is no objection, since they are apparently not impossible to meet.
But they demand too much if they demand more than necessary, which
would be shown by developing a less demanding theory that accounts
at least as well for authority or legitimacy.

Finally, recall our idea of a model deliberation: a hypothetical delib-
erative situation with apparent epistemic value. We can now refine the
sense in which mirroring the model deliberation is not an appropriate
practical goal. A standard should not be removed from normative po-
litical theory just because it will not be met. That is not a moral consid-
eration, after all. The question is whether it could be met, never mind
whether or not it will or is at all likely to be. We can safely say that the
model deliberation is practically certain not to be instantiated in public
political deliberation. That does not mean that it is impossible, however.
If it is not impossible, we should accept it as a goal. I will not try to set-
tle whether it is possible. But even it if is, and so counts as a goal by our
non-utopophobic standards, we should still reject the mirroring view
as it is normally formulated. Since the model deliberation’s genuine in-
stantiation will always be very unlikely, we should not seek to approxi-
mate it as closely as possible. The problem of second best takes over in
all realistic cases for reasons discussed here and in chapter 10. This is
all compatible with saying (if we should decide that it is true) that full
instantiation of the model deliberation is something we can and should
do. We are realistic about what is likely, and we adjust our aims accord-
ingly. But to drop the standard because it will not be met would indi-
cate a morally specious utopophobia.18
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Chapter One Democratic Authority

1. The Social Contract, book II, chap. 5.
2. See Rawls 1993.
3. Nelson (1980, 18–19) notices that a coin flip could be said to be fair in the

procedural sense, though he does not ask on what grounds fairness theories are
entitled to prefer other fair procedures to this one.

4. See Sears and Funk 1990.

Chapter Two Truth and Despotism

1. Arendt 1967, 114. At several points in this chapter I draw on Estlund 1993.
2. Ibid., 115.
3. Ibid., 122.
4. Ibid., 133.
5. Ibid., 120.
6. Rawls 1993, 139–140.
7. Ibid., 129.
8. See Schumpeter 1976.
9. Arrow 1963, 22–23. Buchanan and Tullock 1962, 11–12: “We shall reject at

the outset any organic interpretation of collective activity. . . . Only some or-
ganic conception of society can postulate the emergence of a mystical general
will that is derived independently of the decision-making process in which the
political choices made by the separate individuals are controlling.” Tullock
1979, 31, 33 (cited in Mansbridge 1990): “The traditional view of government
has always been that it sought something called the ‘public interest,’ [but] with
public choice, all of this has changed. . . . the public interest point of view still
informs many statements by public figures and the more old-fashioned stu-
dents of politics.”

10. Habermas 1996, 106.
11. Ibid., 285.
12. Rawls 1950, 317–35. On page 1 he calls the theories “authoritarian.”
13. See Rawls 1971.
14. See Rawls 1993.
15. See Habermas 1999.
16. A note about this word I have invented for convenience. From the Greek

episteme, meaning knowledge, the word is meant to stand for rule of the know-
ers. What I will mean by epistocracy is not quite this simple, as will emerge in
the text, just as the idea of democracy is often more than the simple etymological
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indication of rule of the people. An epistocrat might be a wise ruler or an advo-
cate of epistocracy, depending on the context (the word is like “egoist” in this
way). A democrat, by contrast, is an advocate of democracy, not a democratic
citizen. A bureaucrat, however, is not an advocate of bureaucracy, but a person
in administrative power. “Epistemocracy” would be truer to the Greek, but that
gives us “epistemocrats,” which seems too high a price.

17. Gorgias 446b–468e.
18. Supporting texts include Crito 47c9–d2, Laches 184e8–9, Gorgias

463d1–465e1, Republic I 341c4–342e11. This is also Richard Kraut’s interpretation
in Socrates and the State (see Kraut 1984, 231–44). Kraut calls this Socratic view
authoritarian, but that seems inappropriate when the view is conjoined with an-
other Socratic view (as Kraut agrees) that it is a permanent human fact that there
are no experts of the relevant kind. At most, we could say that it is one of au-
thoritarianism’s central claims, although it is not by itself authoritarian.

19. Gregory Vlastos argues that precisely what Socrates meant when he de-
nied that he or anyone had wisdom is a matter of some subtlety (and irony) (see
Vlastos 1985). Vlastos argues that Socrates was a supporter of Athenian democ-
racy (see Vlastos 1983).

20. The minimal sense of truth is defined above at page 25.
21. I slide freely between the ideas of actual wisdom, capacity for wisdom,

and so on, so long as I believe my points hold equally well across these variants.
22. Here I agree in general terms with David Copp (see Copp 1993, 103–6).

Noncognitivism might still be a way of avoiding the inference from expertise to
authority, however. The reason is that noncognitivism is notoriously troubled
by the phenomenon of rational inference. It is natural to suppose that if some
elite had expert knowledge, at least in the minimal sense, and (the authority
tenet) such experts had a special moral claim to rule, that it “follows” that there
is an elite with a special moral claim to rule. But if the Authority Tenet is neither
true nor false in the full, nonminimal sense, then we are lacking the normal
“truth-functional” interpretation of what it means for the conclusion to follow
from the premises. Noncognitivism, then, could resist the three-step case for
epistocracy by exploiting these difficulties about inference. Of course, noncog-
nitivism might itself be undone unless this lack can be made good. For recent
discussions of these issues about noncognitivism and rational inference, see
Van Roojen 2004.

23. Benn 1967, 39.
24. Rousseau 1968, 60 (book I, chap. 6).
25. See especially chapter 5, “The Flight from Substance,” and chapter 13,

“Rejecting the Democracy/Contractualism Analogy.” I criticize Joshua Cohen’s
characterization of a qualified acceptability requirement as a “principle of de-
liberative inclusion” at page 91.
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Chapter Three An Acceptability Requirement

1. See Simmons 1999.
2. See page 134, where I point out that on my view there can be authority

without legitimacy when normative consent is present.
3. Rawls 1993, 116. See also pages xx and 94 for similar statements.
4. It should not be thought that since the principle limits its application to

questions of constitutional essentials, therefore since it does not address any
constitutional essentials, it does not apply to itself. This principle is part of an
account of the justification of the tenets of justice as fairness, Rawls’s theory of
constitutional essentials and matters of basic justice. Many things plainly fall
under this principle of legitimacy even if they do not themselves address spe-
cific constitutional matters or principles of justice, such as metaphysical con-
ceptions of the self, theological doctrines, or philosophical theories of the na-
ture of morality. Rawls explicitly acknowledges the principle of legitimacy’s
application to these three matters at pp. 29 ff., 9–10, and Lecture III (passim), re-
spectively.

5. Rawls 1993, 137.
6. Ibid., 10.
7. While I shall use the simple language of necessary conditions, sufficient

conditions, if, only if, and so on, these are not meant (unless specified) in the
sense of “material implication.” For most purposes it suffices to think of the
conditions discussed as rules or qualifications for membership. This will trig-
ger the appropriate logical relations. I will sometimes substitute “required” for
“necessary” and “decisive” for “sufficient” to mark this point. I give some more
details about the logical issues in “The Insularity of the Reasonable: Why Politi-
cal Liberalism Must Admit the Truth” (1998), note 12.

8. If C is a broad and diverse group, as I am assuming it is, it might seem
unlikely that it will all accept any instance of AN. I take up this concern later.

9. Lyons 1986, 89.
10. The Branch Davidians are a religious cult many of whose members per-

ished in a well-publicized battle with federal authorities in Waco, Texas, on
April 19, 1993.

11. Remember, I am leaving open the possibility that actual acceptability is
also required for admissibility, in addition to acceptability to all possible quali-
fied views. If only one of the insular specifications were actually acceptable,
there would be no troubling plurality of admissible insular groups. But, of
course, more than one might be actually acceptable, and so this is no general so-
lution to the theoretical difficulty.

12. I am grateful to Barry Miller for an instructive seminar paper that raises
related questions, Brown University, Spring 1998.

13. I am grateful to Derek Bowman for pointing this out to me.
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14. See Raz 1990.
15. Ibid., 15.

Chapter Four The Limits of Fair Procedure

1. Thomas Christiano reaches for the most minimal definitional common
ground with “a society in which all or most of the population has the opportunity
jointly to play an essential if not always very formative role in the determination
of legislation and policy” (Christiano 1990, 151). This leaves out explicit mention
of voting, so my account of the core idea may be slightly less minimal, but Chris-
tiano’s would do for my purposes. Richard Arneson offers, as uncontroversial, a
gloss essentially equivalent to mine, including voting. See Arneson 2003.

2. I will discuss Joshua Cohen’s apparent dissent from this proposition in
chapter 5, “The Flight from Substance.”

3. George Sher and John Broome offer substantial accounts of procedural
fairness, and my account differs significantly from both. They both link the
equal chances involved in a random procedure to substantively equal claims on
the goods in question. This is a highly implausible constraint on the use of ran-
dom procedures. On my account procedural fairness comes into its own pre-
cisely when such substantive standards are not available. For Broome’s main
discussion of fairness, see Broome 1991. See also Sher 1980.

4. Broome holds fairness to be a defeasible value in this way. See Broome
1991.

5. On my account of fairness, it is procedural in a way that is more specific
than the idea of impartiality. But this is not to be assumed here, so let the term
fairness apply to impartialist moralities for the sake of argument.

6. Here I depart from Broome’s view, according to which fairness is always
pro tanto good or right.

7. My point is different from Williams’s famous use of the example, which
in his hands is meant to count against an impartialist structure to ethics at any
level. My point is compatible with granting that ethics or morality is ultimately
a form of impartiality.

8. Broome’s view is closer to a theory of substantive fairness or justice than
it is to procedural fairness. See note 3 above.

9. I do not call it “instrumentally” fair, partly to avoid, for now, questions of
the value of fairness. That term might seem to build in the claim that such pro-
cedures are instrumentally valuable. Also my qualms about the idea of substan-
tive fairness apply here too. Prospective procedural fairness may be better
called prospective justice.

10. It seems to be the idea of procedural fairness that Barry discusses in Po-

litical Argument, chap. 6 (see Barry 1965). The principle of “fair play” as used by
Rawls and others refers to something else entirely. “Playing fair” in ordinary
language seems to refer to what I call noncheating retrospective fairness. The
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Hart/Rawls idea I will call fair cooperation. It is not about the fairness of collec-
tive decision procedures at all. See Hart 1955; Rawls 1964, 3–18.

11. I do not mean that in that case there would be, in effect, an informal pro-
cedure and a unanimous decision, which would be a fair procedure in any case.
That is not obvious. Even if all agreed about the correct decision, in a fair deci-
sion procedure there might be opposing groups because some might press their
own interests rather than what they thought ought to be done.

12. Riker 1982, 116.
13. I say more about this distinction at page 76, where I distinguish my view

from Pettit’s “tracking” criterion.
14. In Estlund (1990) I exploit this fact to suggest that the concept of democ-

racy strongly suggests that votes should not be conceived as expressions of
preferences.

15. Philip Pettit argues that putting people’s preferences in control of policy
keeps them free from an important kind of domination by the state as it makes
policy. For this moral purpose it is apparently sufficient if policy is forced to
track preferences. I am grateful to him for illuminating discussion of the ques-
tion whether there is something more to people being in charge than their pref-
erences being in charge. See Pettit 1997 and 1999b.

16. The structure of my argument echoes the familiar antidrug dialectic (and
I thank Nomy Arpaly for noticing the clever bridge term substance abuse). In re-
action to substance abuse, some antidrug rhetoric retreats all the way to zero
tolerance. Critics respond by observing that virtually everyone uses some drugs
(caffeine, alcohol, antihistamine, tranquilizers, etc.). The zero-tolerance stance
is criticized as hypocritical, and the debate is shifted to the question of which
substance use is to be criticized and which is not. Fair proceduralism is the
zero-tolerance stance in democratic theory’s debates about the appropriate use
of substance.

Chapter Five The Flight from Substance

1. For two overviews of the deliberative democracy movement, see the in-
troduction to Bohman and Rehg 1997, and Freeman 2000. The deliberative
democracy literature and the normative social choice theory literature are
brought into vigorous engagement in John Dryzek, Deliberative Democracy and

Beyond (2000, chap. 2).
2. A good example is Sunstein, “Preferences and Politics,” Philosophy and

Public Affairs (1991). Sunstein’s discussion shows the influence of Jon Elster,
Sour Grapes: Studies in the Subversion of Rationality (1983); and “The Market and
the Forum,” in Elster and Hylland 1986. The latter piece is explicitly under the
influence of Habermas. Habermas states this approach clearly in Between Facts

and Norms (1996, 181).
3. See Habermas 1996, 285. See also Cronin and De Greiff 1999, 255–56.
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4. Habermas 1996, 453.
5. See Cronin and De Greiff 1999, 260.
6. See discussion and citations in Kenneth Baynes, The Normative Grounds of

Social Criticism (1992, 112–15).
7. See Habermas 1979, 186; Cronin and De Greiff 1999, 31, 34, 259; and

Habermas 1999, 103–4.
8. Rawls 1995, 176.
9. Cohen 1989, 22.

10. Ibid.
11. Cohen 1996, 103.
12. Ibid. Gutmann and Thompson, in “Deliberative Democracy beyond Pro-

cess” (2002), suggest that while substantive principles are not to be avoided, they
are also not to be treated as somehow outside of democratic theory properly con-
ceived. Cohen’s claim seems to me more ambitious: that the substantive princi-
ples that may be appealed to are themselves distinctively democratic values.

13. Rawls 1993, 137.
14. Hobbes, Leviathan, any edition; and Kavka 1986, chap. 10.
15. In a recent piece, Cohen attributes this same view to Rawls and defends it

in new detail: laws or policies violating the liberal principle of legitimacy (accept-
ability to all reasonable citizens) can be criticized on the basis of distinctively
democratic values, since there is no “collective authorization” by the people if
this principle is violated (see Cohen 2002). But Cohen is happy to acknowledge
that such a principle incorporates “substantive” or procedure-independent stan-
dards. And he rightly denies that this alone would compromise political auton-
omy. And since he shows that Rawls’s view is deeply democratic in two other
ways—by requiring democratic political institutions, and by resting on a concep-
tion of society as composed of free equals—I fail to see what is gained by con-
struing this principle of legitimacy, which says nothing about any actual acts of
willing, or voting, or authorizing, as a conception of democratic collective author-
ization. Stretching the idea of democracy in order to reach this view risks giving
the impression that if the principle could not be accounted for democratically it
would be incompatible with democracy, or in some other way inappropriate or
unavailable. But Cohen’s own discussion is ammunition against that conclusion.

16. Waldron 2000, 529.
17. Several points in the following paragraphs draw from previous work of

mine: see Estlund 1997, 2000a, and 2000b.

Chapter Six Epistemic Proceduralism

1. This chapter draws on Estlund (1997).
2. This is one natural reading of the views of Jürgen Habermas and Joshua

Cohen. James Fishkin also seems to hold to a view of this type. See my 1994
review of his book The Dialogue of Justice: Toward a Self-Reflective Society (1992).
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3. I owe this example to Derek Bowman.
4. If you think the value here is simply one of education for the future, let it

be a prom at a senior center where few if any will be around for the next prom.
5. I agree with William Nelson (1980) that the question whether a political

system will yield substantively fair legislation seems at least as important as the
question whether it is fair in the procedural sense. This point, however, leads
Nelson in a more instrumentalist direction than is taken here.

6. Rousseau 1968, 77 (book II, chap. 4).
7. Locke 1980, 52–53 (chap. VIII, pars. 96–98).
8. Rousseau 1968, 153 (book IV, chap. 2).
9. Rawls 1950, 319. Rawls goes on to identify the proper source of moral

authority as the collective sense of right. This raises interesting questions that
cannot be pursued here.

10. Rawls 1971, 356–57.
11. Notice that Cohen’s definition of democratic legitimacy (“. . . if and only

if [the outcomes] would be the object of an [ideal] agreement . . .”) commits him
to a correctness theory rather than a proceduralist criterion of legitimacy; when
actual procedures fail to match the answer of the hypothetical ideal procedure,
they are not democratically legitimate, even though (as he seems to think) they
are reliable evidence, to some degree, about that ideal standard. This is a crucial
difference from epistemic proceduralism as developed here.

12. See chapter 12, “The Irrelevance of the Jury Theorem.”
13. See the end of chapter 14, “Utopophobia,” for more on this point.
14. This is the epistemic conception of democracy defended in Carlos Nino’s

The Ethics of Human Rights (see Nino 1991, 245–55). For example, “The demo-
cratic origin of a legal rule provides us with a reason to believe that there is good
reason to accept its content and to act accordingly” (255). This is deference to
the expertise of the procedure with a vengeance.

15. I do not mean to be assuming that moral noncognitivism is false (see the
earlier discussion in chapter 2). I wish there were a better word than “cogni-
tive” to mark that the participants address questions whose correct answers are
independent of the answers arrived at by individuals or the collective decision
process. Even noncognitivists can recognize such a thing. They can say that
some things are just whether or not anyone holds that they are just.

16. Rousseau 1968, 153 (book IV, chap. 2)
17. See Wolff 1998.
18. This point leaves open whether the exceptions can still be accounted for

without going beyond distinctively democratic values. This is a popular claim,
as we saw from our treatment of Habermas and Cohen in chapter 5, “The Flight
from Substance.” For a recent account that explains the exceptions by reference
to other democratic values alone, see Corey Brettschneider (2007).

19. The idea and possibility of a public conception of justice is elaborated in
great depth by John Rawls, in Rawls 1993.
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20. I’m grateful to Philip Pettit for pressing this point.
21. There remains, as I point out in chapter 4, an element of fairness in epis-

temic proceduralism’s use of majority rule.

Chapter Seven Authority and Normative Consent

1. See Raz 1986, chap. 2. This definition of authority is not committed to
Raz’s important view about when and why this moral power is present.

2. I thank John Deigh for the example.
3. John Simmons comes pretty close to what I call consent theory, with the

following qualification. He argues only that there is no (state) authority without
consent unless, as, for example, Kantian views of authority claim, accepting au-
thority is necessary to discharge some moral duty or obligation. If, as I think,
there can be a duty to accept authority as such, he has allowed that there might
be authority without consent. But he doubts that there is ever such a duty. See
part 4 of his essay “Justification and Legitimacy,” in the volume of his papers,
Justification and Legitimacy (2001).

4. Of the Original Contract (1968, original 1748), par. 4.
5. See discussion in chapter 3 of this feature of the qualified acceptability

requirement.
6. That is, unless Joe has already consented by getting on the plane. I as-

sume that he has not, since you cannot consent without realizing it.
7. In Estlund 2005a I argue that normative consent theory does not rely on

hypothetical scenarios any more than actual consent theories. I skip that here
for reasons of space.

8. I give more support for this interpretation of Rawls and Scanlon in chap-
ter 13, “Rejecting the Democracy/Contractualism Analogy.”

9. This comes up again below in chapter 8, at page 151.
10. For the leading criticisms of such attempts in the context of state author-

ity, see Simmons 1979.
11. With all their differences, Kant (1979), Anscombe (1978), and Wellman

(1996) all arguably provide examples of this general approach.
12. This is Scanlon’s example, for slightly different purposes, in “Preference

and Urgency” (see Scanlon 1975).
13. Nozick 1974, 90–96.
14. For example, see Klosko 1992, and replies by John Simmons in Simmons

2001, chaps. 1–2.

Chapter Eight Original Authority and the Democracy/Jury Analogy

1. See chapter 3, “An Acceptability Requirement.”
2. Locke writes: “no one ought to harm another in his life, health, liberty or

possessions” (see Locke 1980, 9 [chap. II, §6]).
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3. Elsewhere, I explore the implications of the anti-reverse-vigilante idea for
jailers and executioners, and then in a broader context than just punishment,
also for soldiers who are commanded to pursue unjust wars. See Estlund (2007).

4. This is related to the case of the tyrant’s child at page 118.
5. Here are a few sources: Simmons 1979; Edmundson, 1999; and Wellman

and Simmons 2005.
6. Simmons presses this point in Moral Principles and Political Obligation

(1979) in the chapter on fair play theories.
7. This is too simple in the end, since there might be some fair arrangement in

which responsibility is apportioned in a way that takes some of us off the hook.
8. This is similar to examples that Nozick (1974) gives on pp. 90–95.
9. Klosko (1992) has pursued the fair play approach in a way that concen-

trates on especially weighty matters. His approach differs from mine by stay-
ing with the idea of benefits to the agent, however.

10. Simmons 1979.
11. Wellman and Simmons 2005, 183.
12. While charity is sometimes defined as morally optional, here it obviously

is not.
13. At page 186 (Wellman and Simmons 2005), he admits at least the “intelli-

gibility” of the claim that we are all “naturally bound to humanity,” and that
this generates a fair distribution of what he calls the duties of charity.

14. See Waldron 1993b. It is also separate from the agent-neutrally urgent
task to which the districted system of obligation is meant to be a solution.

15. By global I do not mean a problem that afflicts people the world over, but
rather a problem that, as it were, calls out to all agents, not just to those in some
locale or those in certain associations.

16. See page 131.
17. Simmons is persuasive on this. See Simmons 1979, chap. 5.
18. The situation is complicated by the fact that, according to the normative

consent approach, if consent would, hypothetically, have been required if it
were solicited, then in the nonhypothetical world there is authority, and the
question of actual consent is moot. That is, in the real condition there is no im-
portant general commitment task in those cases. But this should not confuse us.
The question is whether there is such a task in the hypothetical condition where
there is not authority but consent to new authority is solicited, not whether there is
such a commitment task in the condition in which there is authority because con-
sent would, hypothetically, have been required. In the hypothetical pre-authority
condition the general commitment task, I claim, would be important enough that
we would all have duties to commit ourselves by promising to obey the appro-
priate local justice system. That would be a morally required contribution to the
general commitment task, a task that would be pressing in that imaginary con-
dition. Now, stepping back from the hypothetical, since there would be such a
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duty to consent to the proposed authority, there is (as argued in chapter 7) in
the real condition, an obligation to obey just as if one had consented. For Pre-
jurians, there is political authority based on normative consent. They were not
asked for consent to new authority, but if they had been, they would have been
morally required to give that consent as a contribution to what would have been
an important commitment task. As a result, they are obligated now as if they
had actually consented to authority.

19. See Wellman 1996; and Wellman and Simmons 2005.
20. “The death-penalty inflicted upon criminals may be looked on in much

the same light: it is in order that we may not fall victims to an assassin that we
consent to die if we ourselves turn assassins. In this treaty, so far from dispos-
ing of our own lives, we think only of securing them, and it is not to be as-
sumed that any of the parties then expects to get hanged” (Rousseau 1968, 79
[book II, chap. 5]).

Chapter Nine How Would Democracy Know?

1. More precisely, the claim to investigate is that democracy tends to make
the best decisions of any alternative political arrangement so far as can be as-
certained within public reason, and does better than random.

2. For discussion and literature on this point, see Sinnott-Armstrong 2003.
3. Recall, we do not rely on a full account of reasonableness or qualification

and then deduce that non-Christians are qualified. At several points, and this is
one, we see where we would need to draw that line in order for the theory to
have plausible implications.

4. Waldron 1999b, 253–54.
5. In science and in politics, we might use inductive inference from a pro-

cedure’s ability to get the right answer in areas other than the one in ques-
tion. This leaves entirely aside how those other truths came to be known.
Still, such inductive arguments are within the category of formal rather than
substantive epistemic approaches, since they do not judge the method’s reli-
ability on the question at hand by evaluating its performance on the question
at hand.

6. I draw loosely on Habermas’s ideal speech situation and Cohen’s ideal
democratic deliberation, although, as I say, the theoretical role I give to this
imaginary situation is explicitly epistemic, answering to some further and prior
moral standards. The ideal deliberative situations in Habermas and Cohen are
evidently more constitutive and morally fundamental.

7. See Sunstein 2006.
8. Hayek discussed this point often. See, for example, his 1936 lecture, “Eco-

nomics and Knowledge” (Hayek 1981).
9. Lavoie 1986.

10. See Schumpeter 1976, chap. 21. See also Brennan and Lomasky 1993.



11. See Sunstein 2006. Sunstein’s book surveys some of the growing empiri-
cal literature on democratic deliberation. Engagement with the often skeptical
orientation of those studies is beyond my scope in this book. My remarks in
chapter 14, “Utopophobia,” are relevant here, but empirical critiques will ulti-
mately have to be considered one by one.

12. See List and Pettit 2005.
13. I borrow this from Christian List (2006). List’s article contains a good in-

troduction to the issues and a useful bibliography of related pieces.
14. There is an interesting practical problem (the main topic of List’s paper

[List 2006]) about whether the committee should have the authority to decide
the tenure question, or whether it would be better for it only to decide the
teaching and research questions, with the tenure question being settled auto-
matically by those decisions. Epistemic proceduralism says to choose the one
that is, so far as can be determined in a generally acceptable way, epistemically
best.

Chapter Ten The Real Speech Situation

1. For a good discussion and guide to the texts, see Thomas McCarthy’s
classic discussion, The Critical Theory of Jürgen Habermas (1979).

2. A clear and influential example is Joshua Cohen, who writes, “The ideal
deliberative procedure provides a model for institutions, a model that they
should mirror, so far as possible” (1989, 26).

3. Meiklejohn 1960.
4. The idea was initially formulated in an economic context. See Lipsey and

Lancaster 1957.
5. Marcuse 1969.
6. Mill 1991.
7. Marcuse 1969, 89.
8. Marcuse speaks of “freedom of thought and expression as preconditions

of finding the way to freedom” (1969, 88). While he never clearly says that tol-
erance would promote truth under proper conditions, the structure of his argu-
ment seems to assume this, at least for the sake of argument. He argues that the
conditions under which pure tolerance might be thought to support truth do
not, anyway, obtain.

9. Ibid., 90.
10. The crucial idea here, as we will see, is countervailing distortions, so its

application is not limited to views of the ideal deliberation in which the only
thing counted as a distortion is power. I will nevertheless describe the point in
those simple terms for the sake of concision. Of course, reason could itself be
called a kind of power. A deeper objection would be to claim that this kind of
power is not normatively less objectionable than any other. That sort of critique
cannot be considered here. See my “Deliberation and Wide Civility: Response
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to the Discussants,” a reply to comments on my “Deliberation Down and
Dirty” (Estlund 2001a).

11. See Habermas 1979, 186; Cronin and De Greiff 1999, 31, 34, 259; and
Habermas 1996, 103–104.

12. Habermas 1990, 67.
13. A longer discussion of the ideas in this section can be found in Estlund

2000b.
14. The name “progressive” might connote three relevant things: (a) pro-

motes quantity of input in a politically Pareto superior way, (b) promotes qual-
ity of decisions by independent standards of, e.g., justice, (c) involves progres-
sive rates for marginal vouchers.

15. Only about 8 percent of eligible voters contribute any money to political
campaigns. Miller and the National Election Studies 1994.

16. My interpretation puts a lot of weight on Habermas’s discussion in Be-

tween Facts and Norms (1996, chaps. 7–8). For one important passage about the
advantages of “unrestricted communication,” see pp. 307–8. See also his refer-
ence at page 323 to “the projection of ideals, in the light of which we can iden-
tify deviations,” and the legitimacy of using “such a projection for a thought
experiment.” I do not suggest that my view in this chapter is Habermas’s, only
that there are some instructive similarities.

17. The metaphor of a template is meant to evoke a draftsman’s template,
a flat, clear sheet with certain shapes cut through. The shapes can be used to
draw those shapes, but also to see exactly how and where existing shapes devi-
ate from the model. It is this identification of deviations that I propose as the
template-like value of the model deliberation.

18. This is how I interpret Habermas’s discussion in Between Facts and Norms

(1996, chap. 7). For example, “The normative self-understanding of deliberative
politics certainly requires a discursive mode of sociation for the legal community,
but this mode does not extend to the whole of society in which the constitu-
tionally organized political system is embedded” (301–2).

19. Bessette 1980.
20. I reflect on one concrete example of actual political protest in “Delibera-

tion Down and Dirty: Must Political Expression Be Civil?” (2001b, 49–67).

Chapter Eleven Why Not an Epistocracy of the Educated?

1. Plato 2000, book IV.
2. Ibid.
3. The groups Mill proposes to privilege electorally are (1) employers, man-

agers, and professionals rather than workers, because they are likely to be more
intelligent; (2) graduates of universities, or those achieving other suitable aca-
demic degrees. I will concentrate on the second only, for simplicity, though I be-
lieve the direction of my argument would apply more generally.
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4. Sara Monoson argues for a less rigidly authoritarian reading of Plato than
is common, but even her reading would not undermine the contrast (see Mono-
son 2000).

5. Plato 2000, 138 (book IV, 442e).
6. Thanks to Jed Silverstein for discussion of the subtleties here.
7. For a recent argument in favor of the Millian idea, see Caplan 2007. For

my critique of Caplan, see Estlund 2006, and the vigorous exchange with Ca-
plan at that Web site.

8. Mill 1991, 331.
9. Ibid., 334.

10. Plato 2000, book IV.
11. For a useful discussion of these texts, see “Aristotle’s Multitude” in

Waldron 1999a.
12. Aristotle, Politics (1984) 1284b32.
13. 1284a4–14.
14. It would seem to follow that if there are several equally preeminent peo-

ple it would be better for them to rule as a group than any one of them alone.
He says something along these lines at 1286b1–8, but the element of special pre-
eminence is again missing, as he speaks of “a number of men equal in excel-
lence.” Also, at 1283b17–30: “In an aristocracy, . . . if one citizen is better than
the other members of the government, however good they may be, he too, upon
the same principle of justice, should rule over them.” But he then regards this
and similar arguments as reductio: “To those who claim to be masters of the
government on the ground of their excellence or their wealth, the many might
fairly answer that they themselves are often better and richer than the few—
I do not say individually, but collectively.”

15. It is therefore crucially different from Condorcet’s jury theorem (to which it
is often compared) that makes no use of communication. That discussion is cen-
tral to Aristotle’s account as is well shown by Waldron (see Waldron 1999a). I dis-
cuss these points further in chapter 12, “The Irrelevance of the Jury Theorem.”

16. Mill 1991, 334.
17. A good critical survey of empirical work on various such dimensions of

political knowledge in the United States is Delli Carpini and Keeler 1996. In
chapter 14, “Utopophobia,” I question whether the sorts of knowledge I list in
the text are necessary for good ruling. There is no inconsistency between that
and what I am suggesting here: that, other things equal, those sorts of knowl-
edge (or some such list that the reader may construct) improve the ability to
rule wisely.

18. See Rawls 1971, 357; and Green 2003.
19. Mill 1991, 337.
20. I try to make this puzzle vivid in the deck of cards example at page 105.
21. Mill 1991, 331.
22. At page 36.



23. I benefited from Joshua Tropp pressing this objection in a seminar paper.
24. Karen Jones discusses the idea of an epistemic privilege for victims of in-

justice in “Second-Hand Moral Knowledge” (1999). Claudia Card (1996) dis-
cusses the idea that such privilege might be limited by damage that accompa-
nies the victimization.

25. The same methodological point goes for my assumption that some kind
of education promotes wise rule, and that this is beyond qualified denial.

26. There may be the appearance of inconsistency in my argument. If we can-
not assume that the discounted groups have any special insight, then what war-
ranted the objection that privileging certain demographic groups might do
enough epistemic damage to offset the gains from their being educated? But
this is all consistent. Special insight can be denied or believed without dis-
qualification. Since it can be believed, the demographic objection is not unrea-
sonable or disqualified. But since it can be denied, no special insight can be
appealed to as a justification for topping up the voting power of discounted
groups, as I have been arguing. Fortunately, as I say in the text, I am not argu-
ing for equal voting power, but only against a certain kind of argument for
unequal voting power.

Chapter Twelve The Irrelevance of the Jury Theorem

1. Aristotle 2002, book 3, chap. 11.
2. For a good accessible survey of the varieties of collective wisdom, see

Surowiecki 2004.
3. Originally published by Marquis de Condorcet (1785).
4. This paragraph borrows wording from Goodin and Estlund 2004.
5. See, for example, Goodin (2003, 125–26); Waldron (in Estlund, Waldron,

Grofman, and Feld 1989, 1327).
6. The claims in this paragraph are defended in Estlund 1994b. See other

similar literature in Goodin 2003, 96 (note 18).
7. Here I borrow from my review of Goodin’s Reflective Democracy (Estlund,

2005b).
8. Goodin and List 2001.
9. Goodin and List say this themselves at page 284.

10. I am very grateful to Christian List and Kai Spiekermann for running some
unpublished calculations at my request, which tend to support this conjecture.

11. For further worries along these lines, see Waldron’s contribution to
Estlund et al., 1989, 1317–22.

12. A useful discussion of this approach in democratic theory is in Goodin
2003, chap. 6.

13. Politics 3.11.
14. For a good survey of these challenges with an eye to democratic theory,

see Sunstein 2006.
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Chapter Thirteen Rejecting the Democracy/Contractualism Analogy

1. Since I will reject the analogy, no evaluation of contractualism is neces-
sary. Epistemic proceduralism neither relies on it nor rejects it.

2. Scanlon 1998, 153.
3. See Rawls 1993, 137. Rawls gives a broadly contractualist reason for this,

but many others accept it on more general liberal grounds. Waldron is an ex-
ample. See “Theoretical Foundations of Liberalism,” in Waldron 1993a, 56–57.

4. I will use outcome and decision interchangeably, but outcome is less
ambiguous as between process and product.

5. In Estlund 2003 I argue that William Nelson, Brian Barry, and Joshua
Cohen are among those who have influentially taken this view.

6. Rawls 1993, 330, emphasis added. Here Rawls echoes a point from A The-

ory of Justice (1971, 221–22).
7. See above at pages 237–38.
8. See Rawls 1993, 219.
9. For Jürgen Habermas’s view, see Habermas 1996.

10. Nelson 1980.
11. Sen 1994.
12. See Samuel Freeman’s instructive discussion of this point as it figures in

the views of Cohen and Habermas, in “Deliberative Democracy: A Sympathetic
Comment” (Freeman 2000).

13. Nelson 1980, 111–18.
14. Ibid., 119.
15. Philip Pettit observes that when we, actual moral agents, justify our ac-

tions to others, “we suppose in the very act of trying to justify ourselves . . . that
there is an independent sense of right.” This supposition is not available to the
hypothetical contractors, which marks a decisive disanalogy. See Pettit 1999a.

16. Rawls writes, “The point of the original position is to understand our
conception of justice . . . by seeing how this conception is limited by and can be
constructed from other notions that it is natural to think of as more basic and
abstract. . . . This is the reason for bracketing conceptions of the right in the
construction of the original position” (Rawls 1999a, 269).

17. Michael Ridge instructively defends Scanlon against these charges in
“Debate: Saving Scanlon: Contractualism and Agent-Relativity.” See Ridge
2001, 472–81. My interpretation of Scanlon is indebted to Ridge’s article.

18. “If we were to appeal to a prior notion of rightness to tell us which
considerations are morally relevant and which are entitled to prevail in cases of
conflict, then the contractualist framework would be unnecessary, since all the
work would already have been done by this prior notion” (Scanlon 1998, 213).
See also page 214, where he says it would be circular to appeal to a “non-
contractualist theory of right.”
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19. Scanlon resists the complaint that the theory has little value unless all
this content is made explicit so results can be cranked out mechanically (Scan-
lon 1998, 217–18). This is not my complaint. The objection I raise in the text is
about the structure of the account regardless of what particular content is given
to the key ideas such as reasonableness.

20. Ibid., 218.
21. Ibid., 218–23.
22. Ibid., 5.
23. Barry explicitly rejects veto power for individuals or minorities despite

noting that this is suggested by his democracy/contractualism analogy. See
Barry 1995, 107.

24. See Nelson 1980, chap. 6. Cohen says that, “when properly conducted,
then democratic politics involves public deliberation focused on the common
good” (Cohen 1989, 19).

25. I believe Barry’s idea of an “empirical approximation” of a Scanlonian
original position conflates outcome similarity and procedural similarity. See
Barry 1995, 100, where “circumstances of impartiality” are glossed as referring
to “empirical conditions that approximate those of a Scanlonian original posi-
tion,” but are also defined as “the conditions under which the substantive rules
of justice of a society will tend actually to be just.”

Chapter Fourteen Utopophobia: Concession and Aspiration 
in Democratic Theory

1. See Schumpeter 1976, esp. chaps. 21 and 22; and Arrow 1951, 1963.
2. For reference to much of this work, see Caplan 2007.
3. “Survey Reveals Child Development Knowledge Gap among Adults,”

http://www.zerotothree.org/parent_poll.html.
4. Ko, Ramsell, and Wilson 1992.
5. “What Do Parents Know about Contraception?” (2004).
6. Mehta and Binns 1998.
7. See Tetlock 2005; and Louis Menand’s informative review, “Everybody’s

an Expert” (2005).
8. See Arneson 1995.
9. This strategy is popular among many authors broadly following Schum-

peter. See Przeworski 1999; Posner 2003.
10. Rousseau 1979 (originally 1762), 34. For other editions, this is in the pref-

ace, paragraph 5.
11. Rawls 1999b, 4.
12. Whether an action is possible is not just a matter of whether the agent

could do it if he wanted to, of course. It might be impossible that he will come
to want to. Depending on what is making the wanting impossible, it might or
might not preempt moral responsibility for the failure to perform the action. In
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any case, my main point stands: moral responsibility is not preempted by small
probability, but only by impossibility (or maybe extreme difficulty) of certain
kinds. I am grateful to Joshua Tropp for pressing this issue.

13. I discuss another important example in chapter 10, “The Real Speech Sit-
uation.”

14. Lipsey and Lancaster 1956–57.
15. See discussions in Singer 1972; Williams 1985; Kagan 1989; and Scheffler

1982.
16. Posner 2003 is a recent example.
17. See Caplan 2007; and Hardin forthcoming.
18. I benefited from a discussion of this point with Reed Caster.
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