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Preface

ork on this book began in March 2014, instigated by the first formal

act of annexation following use and threat of force against a State in

Europe since 1945. The UN era had witnessed very few comparable
events anywhere. Iraq’s invasion and annexation of Kuwait in 1990 was the only
episode quite like it—an attempt by one Member State of the United Nations to
eradicate an international boundary and to annex the territory of another. Russia’s
armed intervention in Georgia in August 2008 was followed less than three weeks
later by Russia’s declaration that two parts of Georgia, Abkhazia and South Ossetia,
were separate States. Seen in light of events in 2014, this forcible attempt to change
the settled boundaries of a State augured what was to come. As the chapters in this
book will argue, if the future is to be a time of armed seizures and forcible revision
of territorial settlements, then the suppositions undetlying international law in its
modern formulation themselves will have to be revised.

Other situations over the past seventy years involved use of force and attempts to
acquire territory. These, however, were isolated; almost all of them failed; and, in all
of them, the target of acquisition was a colonial territory, not an existing State for
which the territorial disposition already had been definitively settled. Argentina’s
attempt to impose an armed settlement in respect of the Falkland Islands was
rejected in law and reversed quickly in fact. Earlier, Indonesia had attempted a simi-
lar forced solution to the status of East Timor. East Timor was a Non-Self-Governing
Territory under Portugal’s responsibility in accordance with Chapter XI of the UN
Charter; annexation was not reversed immediately but was in time: Indonesia failed
to achieve the permanent assimilation of East Timor. India’s incorporation of the
Portuguese territories of Goa, Daman, Dadra and Nagar Haveli in 1956 and 1961
ultimately succeeded. India’s method—force—was rightly condemned; but this
completed the re-consolidation of India after a long period of division and colonial
rule and thus marked the achievement of India’s right to self-determination, not
the deprivation of another people’s right. The territories under Portugal’s control
in India were certainly not part of Portugal, the position under Portuguese munici-
pal law notwithstanding. No other State—least of all India—ever had accepted
that they were. They were not States in their own right either. As for Tibet, the
situation was more ambiguous, but the neighboring colonial power, Britain, and
Russia as well, acknowledged China to hold legal rights over Tibet not consistent
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with the independence of the latter and few States treated Tibet other than as a
subordinate unit, even if, under China, it had wide-ranging rights. China’s forcible
re-introduction of its power into the region has given rise to difficulties—but this
was not an attempt to overturn a settled disposition of territory.

Elsewhere, it was under municipal law—or through transmutations of the law
within an existing municipal legal order—that new States emerged outside the orga-
nized procedures of decolonization. There were agreed separations, like that of the
Czech Republic and Slovakia. There were separations in the absence of agreement—
and attended by violence—when the legal order of the Socialist Federal Republic of
Yugoslavia disappeared and new States took its place. Kosovo eventually emerged as
well when, after negotiation and transition under multilateral administration over
the course of eight years, it proved impossible to accommodate the peoples of that
territory and Serbia in a single State. Earlier, after a violent, arguably genocidal,
breakdown in the constitutional system, Bangladesh separated from the State of
which it had been part, Pakistan.

In Kosovo and Bangladesh—the situations where separation took place against
the wishes of a continuously functioning State—external armed interventions had
been precipitated by humanitarian calamity and the destabilization of regional secu-
rity. In both cases, the territories concerned were wracked by constitutional crisis.
Radical changes in the municipal legal order were afoot before intervention began,
and the changes continued after intervention under their own strength. These were
situations in which continued participation in the State by one group in one part of
the territory had come to be inconceivable in light of internal developments. The
group asserted a separate existence through its own processes of development.

The UN era has witnessed a substantial practice in the pacific settlement of dis-
putes, including disputes concerning territory. Territorial claims have mostly con-
cerned relatively small areas along national frontiers, the general disposition of the
frontier in most such cases not having been contested. Maritime boundary cases,
by contrast, have involved very large areas of the seas. This is unsurprising, for the
law of maritime entitlements emerged in relatively recent times. That so many mari-
time disputes have achieved successful settlement—whether through negotiation
or judicial or arbitral procedure—reflects the resiliency of the general settlement
among States. International law rejects use of force to determine sovereignty and
other rights over spaces on the globe, and State practice in settling disputes as to the
geographic boundaries of those rights (largely) accords with international law.

The professional milieu in which this work was written is that of public interna-
tional law. My work over the past fourteen years has been a combination of advocacy
before courts and tribunals, largely in inter-State cases, and legal research and teach-
ing, mostly as a public international law generalist. I also have served as advisor to
public and private entities in respect of public international law problems and have
seen how political decision-makers, as well as their jurisconsults, reconcile the law
and other considerations that sometimes conflict with law. This book is informed
by the professional milieu in which it was written.

The book also reflects my interest in the history of States, particularly States in
Europe but also States as part of the legal and political system that in the nineteenth
century achieved a global scope. The emergence of the system imposed tremendous
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costs on the societies directly affected by it; the European societies, which are some-
times said to have benefited the most from this, were not exempt. However, the
world that eventually took shape in the twentieth century is one that holds a far
greater potential for human security and human dignity than the one it replaced.
The central underpinning of that world is the territorial settlement of 1945—not in
the sense that every 1945 border must never be changed, but, instead, in the sense
that no border may be changed by an act of violence between States.

As to the immediate background, this book began during a sabbatical year in
which my principal project was a major monograph on the diversification of inter-
national actors in the era of the League of Nations. Law writers widely assume that
access to international legal processes for entities other than States first became a
macter of concern in the UN era and in particular in the period since the end of the
Cold War. Yet the records of the League and of the diplomatic archives more gener-
ally show that a range of actors, peripheral at the time to the mainstream of inter-
national relations, sought to participate in the decisions that increasingly affected
the international system as a whole. States besides those at the Peace Conference,
communities that European States were not agreed really constituted States, and
groups that were certainly not States were not silent in the League era. They sought
to participate; and the institutions in which they sought to participate, though far
from having definitive solutions to the problems this presented, were beginning to
feel their way toward answers. What we think of as uniquely present-day problems
of participation thus have an earlier history.

The relevance of this observation to aggression against Ukraine is this: certain
problems that we thought were uniquely our own we see on closer inspection pre-
sented themselves to our forebears; and, inversely, certain problems that we thought
were resolved some time ago we discover, in light of new crises, threaten to present
themselves again. It is to the danger that we now face a recrudescence of inter-State
violence in pursuit of territorial gain that this book is principally addressed.

The use of force against Ukraine has led to the annexation of Crimea. Russia
since March 2014 has extended its armed operations to further parts of the territory
of Ukraine. At time of press, the full ramifications of these events remain uncertain.
It would be premature to say that further annexations are out of the question. As
will be argued below, the true core of Russia’s legal argument is that certain histori-
cal considerations—ethnic affinity in particular—provide grounds for changing
inter-State borders, including by force. If such an argument becomes entrenched,
then the scope for future aggression is vast. It would open the door to annexations
at the expense of other States. Estonia and Kazakhstan have reason to believe that
threats have already been made. It would be naive to think that the problem would
affect only the Eurasian borderlands of Russia.

The final word on events in Ukraine is yet to come, and it remains too early
to say where Russia’s territorial claims will lead. At present, there are many open
questions. These include the taking of international observers as hostages and the
implications of that conduct for peacekeeping and monitoring missions more gener-
ally; the aerial incident of July 17, 2014 and reparation for injuries in that connec-
tion; civilian casualties in the fighting in eastern Ukraine; and the question of how
to apply humanitarian rules to conflicts having mixed characteristics of internal
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armed conflict and external aggression—not to mention the prior factual question
of whether internal armed conflict is a proper rubric under which to consider these
events at all. Further annexations, or a repetition of the practice in Georgia whereby
entities under armed patronage are separated from the State of which they form
part, would have profound effects on the ground and on Russia’s relations with its
other neighbors, with regional organizations, and with international law. It is too
early to form a complete view, but steps in October and November 2014 toward the
putative independence of “People’s Republics” in Donetsk and Luhansk suggest that
territorial seizure under the cover of self-determination now belongs to the opera-
tional code of Russian foreign policy.

The almost immediate collapse of ceasefires in eastern Ukraine (Minsk I of
September 5, 2014 and Minsk II of February 12, 2015) confirms that the situation
remains fluid and unstable and that the ultimate limit of Russia’s aims is not clearly
in sight. The use of force against Ukraine in 2014 and the annexation of Crimea in
March 2014, though belonging to a larger situation that is still developing, never-
theless have had sufficiently clear and discrete effects. It is for this reason that the
chapters that follow chiefly concern themselves with those events and their effects
on international law as rules and as system. Events in Ukraine no doubt will reach
some closure at some later date—but that remains an indefinite prospect. If it is clo-
sure we want, then we might have to wait a very long time. Too much has happened
already to refrain from responding.

Moreover, in respect of much of what has happened, important conclusions can
already be reached. The present work aims to address what we know about the
situation—and to do so before the damage is beyond repair. Russia’s conduct has
put values that form the foundation of the international system at stake. A necessary
first step, and a central purpose here, is to draw renewed attention to the values.

The time for completing this book was made available thanks to the Hoover
Institution at Stanford University, which hosted me as a W. Glenn Campbell and
Rita Ricardo-Campbell National Fellow and the Edward Teller Fellow for academic
year 2013-2014. The Hoover Institution provided, in addition to time and finan-
cial support, a delightful environment for work. Conversations with other National
Fellows were a particularly enjoyable—and useful—part of the environment.
I thank in particular (but without limitation as to others) Sarah Paine of the US
Naval War College, Paul Rahe of the Departments of History and Political Science
of Hillsdale College, and Gaurav Sood of the McCourt School of Public Policy at
Georgetown. Among permanent Stanford faculty and Hoover fellows who shared
valuable insights relevant to this work, I thank Norman Naimark of the Department
of History, Ian Morris of the Department of Classics, Don Emmerson and Moria
Paz of the Freeman Spogli Institute, Jenny Martinez of the Law School, Hoover
Research Fellows Paul R. Gregory and Bert Patenaude, and Hoover Senior Fellows
Thomas H. Henriksen, John B. Dunlop, and Abraham D. Sofaer. My time at the
Hoover Institution was further enriched by conversations with National Security
Fellows (2013-14) Colonel Eric Shirley (USA), Colonel Roy Collins (USAF),
Lieutenant Colonel Matthew Atkins (USAF), Commander Steve Newland (USN),
and Colonel Thomas Womble (USA National Guard). The National Fellows staff
secretary, Heather Campbell, provided unceasingly cheerful support and guidance.
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Thanks are also due Richard Evans, Regius Professor of History emeritus and presi-
dent of Wolfson College, Cambridge, for accommodating my leave of absence for
the academic year; and to F. Scott Kieff, Fred C. Stephenson, Research Professor of
Law at George Washington Law School (on leave for service as commissioner of the
United States International Trade Commission), for the suggestion some years ago
that I might consider a visit to the Hoover Institution.

Appreciation is due as well to friends and colleagues for their comments, includ-
ing Rowan Nicholson and Brendan Simms at Cambridge, Michael Reynolds at
Princeton, Sean McMeekin at Bard College, and also to the anonymous referees
who furnished useful suggestions on the work in draft.

At the Hoover Archives, Lora Soroka, assistant archivist, and Maciej Siekierski,
curator of the East European Collection, provided translations of treaty instruments
from the Russian language to English.

Thanks are also in order to Roopa Manjunath for copy editing and to Kaitlin
Ball and Odette Murray for assistance with proofing the final text.

The conclusions and opinions in the book are mine and do not necessarily reflect
those of any of the persons or institutions mentioned here.

Tromas D. GRANT
Cambridge, UK
February 23, 2015
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Introduction

he Russian Federation in February and March 2014 employed its armed
forces against Ukraine. This intervention by the Russian Federation in
Ukraine quickly escalated to an act of territorial aggrandizement. For the
first time since World War II, a State in Europe invaded a neighbor and forcibly
annexed part of its territory. The purported incorporation of the Ukrainian territory
of Crimea into the Russian Federation is, in the very least, a challenge to regional
security. The present work argues that the challenge is wider than that.
International law as a system has grown and flourished since 1945 under condi-
tions of basic stability in the relations between States. Radical social changes have
occurred over the past seventy years, and internal strife has been the cause of enor-
mous suffering. It is understandable that observers might overlook the stability in
light of so much change and in light of the disastrous effects of internal armed
conflict. However, as will be argued in the chapters that follow, the stability that
now has been placed at risk is of central importance. To ignore the importance of
stability in the specified sense is a mistake. Territorial claims are intractable claims.
States long went to war over territory. Wars to prosecute territorial claims were typi-
cally intractable wars. If the system of law that emerged in and after 1945 has had
one success, it has been its instalment of a settled understanding of territorial rela-
tions among States. States from 1945 onward very largely rejected force or threat as
a mechanism to prosecute territorial claims. The handful of exceptions were almost
entirely suppressed by a powerful (though in cases slow) systemic response. If the
system of law has had other successes—for example, the growth of a law of trade,
a law of investment, a law of human rights, a law to regulate the use of force—then
those would not have been achieved without the stability of the inter-State system
that the territorial settlement has fostered. The successes well may obscure how
fundamental that settlement has been to all that followed.

The State, Territory, and International Law: The Annexation of
2014 as a Fundamental Challenge

An international order emerged in the aftermath of World War II unlike any that
had existed before. This has been (or was) a quintessentially legal order. The treaty
practice of States grew out of all proportion to what it had been before, as States
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recognized that the volume, complexity, and subject matter of international contact
had expanded vastly and thus they needed to agree on matters that earlier had little
concerned them at the international level. In respect of certain matters, treaties
between States were not enough; permanent organizations with their own capacities
for decision-making and management were also needed. And, so, States entrusted
substantial powers to multilateral bodies. States also accepted new forms of jurisdic-
tion for the settlement of disputes. Legal rules and, as time went on, legal procedures
became more and more important.

International law moreover came in new ways to benefit individuals and other
organizations that individuals create besides States. Thus the regional human
rights systems of Europe and the Americas afforded individuals direct access to
international courts for claims against States. The network of investment treaties
gave international actors in other important categories options for vindicating
their rights above and beyond the institution of diplomatic protection. A free trade
system emerged under a system of treaty rules containing its own mechanism for
settling disputes. Monetary policy, too, became international policy with interna-
tional rules and international organs. The natural environment, not long before
only a marginal concern even in national legal systems, came to be another active
concern of international law, and international institutions began to address envi-
ronmental problems as well. “Global governance” might have been a neologism,
but it was justified, for it described a real and new phenomenon.! In the second half
of the twentieth century, global governance had become a phenomenon under a
system of law.

All of this new development rested upon an old reality. As much as technol-
ogy and changes in social and economic life have entailed transit across borders—
movement of people, of goods, of money, of ideas—all people and all things at any
given time exist in a given place; and, as far as most places are concerned, States
remain sovereign.

The term “sovereign” is hardly a neologism; it is an old term. Modern lawyers
(and historians and international relations theorists) have puzzled over it and, to
a large extent, rejected it. It is a term with a bad history. It fronts for a concept
that governments abused in the twentieth century and that governments resort
to even now to insulate themselves when they commit new abuses. In its absolute
form—which corresponds to its abused form—sovereignty implies supreme author-
ity within their territory—authority unchecked by obligation and unchecked by
mechanisms of accountability.?

Yet, even when encompassed by rules and procedures that respect basic values of
human dignity, a certain aspect of sovereignty in its older sense remains: when we
say that States exercise sovereignty, we mean that they exercise legal authority and
concomitant incidents of physical control over territory. It is to ignore a fundamen-
tal reality of international relations—and international law—to ignore sovereignty;
and, more particularly, it is a mistake to ignore the resiliency of the connection
between sovereignty and place. The modern regime of international legal respon-
sibility functions as a complete regime in modern conditions because it accommo-
dates the potential disconnection between sovereignty and territory—States and
the effects of their acts cannot be neatly restricted to one place, within one set of
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boundaries; and so the regime that indicates the legal consequences of their conduct
also functions when their conduct is extraterritorial. The core case of responsibility,
however, concerns the exercise of the State’s authority and control in a particular
territory. That is to say, the State is responsible under law to other States—and in
many situations to individuals and various non-State entities—for what it does, and
for what it refrains from doing, in the territory that the law understands to be its
own. We do not look to the government of the Kingdom of Cambodia at Phnom
Penh to answer for acts or omissions of the police of the Bolivarian Republic of
Venezuela in Caracas. In its modern, moderated form, sovereignty is not a license for
the State to do what it pleases to anyone within its grasp; but where the State’s hold
is strongest is where its power is exercised in respect of territory.

This is another way of saying that the division of responsibility among States, for
most cases that arise, is a division along territorial lines. The territorial link—the ori-
gin of sovereignty as power in and over territory and those who inhabit territory—is
central. The sphere of action of the police, of the army, of the environmental protec-
tion agency, of the stock market regulator, of the monetary authority, of the human
rights ombudsperson—of all the mechanisms of the State—is defined primarily by
reference to the territory over which it is said, and over which it is accepted, that
the State is sovereign. Malcolm Shaw had it right when he said that “the territorial
definition of States” and the “law relating to territory” are of “the highest impor-
tance for the international system.”® This holds true even in a world where diverse
extraterritorial effects are now commonplace.

This point has been obscured by a number of developments. Sovereign power
has always had the potential to radiate beyond its seat and into the territory of other
sovereigns. The difference today is, first, one of degree: there is more interaction
across borders than ever before. Second, it is one of kind: law and its institutions
have developed new ways of addressing sovereignty to reflect the reality of a more
interconnected world. Where cross-boundary acts have outpaced the law, the law
needs to catch up. Attending to the legal problems, for example, of drone strikes in
places far beyond the sending State’s territory, or of investors integrally involved in
a foreign State’s economy, is not only justified but imperative.

There is also the vast growth of non-State actors and their impressive power in
international relations. This development may well be seen to generate more dif-
ficult (and intellectually arresting) problems of international law than the exercise
of power by a State within its ordinary physical bounds. Some thirty years of the-
ory now exists about the diversification of international actors. This (non-State)
branch of the international family tree is the main focus of whole disciplines and
domains of policy and practice. Scholars observe that the largest business organi-
zations now are more powerful than States and operate without regard to bound-
aries. In a compelling sense this is a fact of modern international relations. The
earnings of the largest companies are greater than the GDP of some countries; and
the largest companies operate almost everywhere. Then there are the rights and
procedures that protect the individual against the State at the international level.
There, too, the once all-powerful sovereign may be held to account—and even
made to pay financial compensation. There is also a less benign undergrowth in
the non-State realm—the violent individual or group acting across international
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boundaries and at times going so far as to challenge the cohesion of States. There
is a great deal to be said, and to be done, about participants in international rela-
tions that are not States.

There are limits, however, to a theory that posits the eclipse of territorial power.
The limits become patent when that power shows its teeth. Even the largest non-
State actor has few options at its disposal on the day when the local police shutter
its offices or the national parliament nationalizes its assets. It is as helpless as it
was a hundred years ago if its property and personnel are caught in the cross-fire
of armed conflict. As for the individual, if the State chooses to lock him in a cell
incommunicado for years at a time, the prospect that the new international order
will vindicate his rights provides cold comfort at best. The legal institutions of a
de-territorialized world may offer remedies later; but, on the day, the State’s power is
what matters, and the power of the State to destroy and to disrupt is unrivaled. Even
in a world where diverse extraterritorial effects are now commonplace, the most
potent incidents of State power remain those that the State exercises in its territory.
This is a reality that may have submerged in the age of global governance, but it
never disappeared.

It is this reality that entails a central—arguably, the most central—characteristic
of the international order that emerged after 1945. To an extent that had not been
seen before, a shared understanding exists of the territorial limits of each State’s
power.? The international order that emerged is, in short, an order of settled bound-
aries and enduring territorial settlements.

The emergence at the same time of a system of international law of unprece-
dented scope and effect is not a mere coincidence. The system of international law as
it now serves us would not have come into being without the territorial settlement.
This is because State power is territorial power; and international law begins with
the proposition that each State knows where it may exercise power as a manifesta-
tion of its own legal order and where, absent special considerations of international
law, it may not. Each State is responsible for the exercise of power in its territory. The
vast majority of public institutions—including especially institutions of coercion—
are still State institutions and, so, clarity regarding the territorial responsibility of
States is indispensable if those institutions are not to fall into conflict. A legal system
perhaps can survive in time of general conflict among States; but, if it does survive,
it will be a system of bare minimums. Conflict between States is inimical to a public
order based on rules.

A practitioner of the law, or a scholar absorbed in the remarkable realities of
international law as it exists today, well may give little or no thought to the ante-
cedents that made it possible for international law to achieve its present form.
It has been a long time since the general public order was affected by States going
to war over territory. Those incidents of territorial conflict that have occurred
since 1945 have mostly concerned small areas, and the States in conflict have
limited their claims to asserting an existing title. Before March 2014, few States—
arguably none—asserted a right to change title by force. Territorial questions thus
have been left to the margins, a matter for specialist lawyers and cartographers.
The result has been a conception of international law and its institutions that
takes the geography out of the law. In that conception, which is the prevailing one
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today, the system of rules is now so potent and far-reaching that, having dissolved
the old conflicts over territory and supplanted them with a regulated public order,
the rules sustain themselves.

The rise of the non-State actor as a focal point of theory and of practice has
played a major role in this conceptual development. How the State might breach its
obligations to a corporation, how a State might abuse the rights of an individual—
and what remedies against the State such parties have when injured—are central
questions in the system as it has functioned over the past half century. But the injury
that may be done when a State comes into conflict with another State is greater by
far. The international legal system has not quite ignored this. By the same token,
when it has addressed inter-State conflict, it has done so as a largely cautionary
exercise,” seldom as a response to an actual eruption between States,® and never a
war between major States endangering the system as a whole. That sort of conflict
has been largely absent, or it has been confined to situations where it is really only
a special case of State power directed against individuals—that is, a dispute in one
form or another about how the deployment of force by a State affects human rights
or humanitarian law. In turn, the absence of true, system-jeopardizing inter-State
conflict reinforces the prevailing conception that the solutions to the present prob-
lems of international life are to be found in that supposedly self-sustaining interna-
tional law system. Scarcely considered are the questions of whether the system is in
truth self-sustaining and, if not, what sustains it. The present work means to sound
a cautionary note about the prevailing conception and its omissions.

The law has inherent strengths as a means for bringing order to society. The
purpose here is not to question the inherent strengths. It is instead to suggest that
international law would not have emerged in its present form amid global disarray;
and that the definitiveness and finality of the territorial settlement have been the
central factor in providing the requisite minimum order. The territorial settlement
has created and preserved the conditions in which international law has thrived.
If the geographic limits of States’ power had not been identified and agreed with
definitiveness and finality, then the sheer growth of international governance would
not have been possible. International law in its modern form has enabled its many
practitioners and other stakeholders to think about things other than the territorial
settlement; but that settlement remains the necessary precondition of the function-
ing of the law. It is dubious to suppose that international law in its present form
would survive their loss. It is for this reason that a challenge to the territorial settle-
ment requires a full response.

The present work concerns the most serious challenge to the territorial settle-
ment since 1945. The annexation of territory from Ukraine, which the Russian
Federation announced in March 2014, is one of the very few instances since 1945
in which a State has undertaken by force to impose a new territorial settlement.
It is the first since 1945 in Europe. And it is the first in which a Permanent Member
of the Security Council has sought by force to extend its own borders and thus to
aggrandize its territorial power.” It not only threatens a Member State of the United
Nations, but it also threatens the system that the stability and finality of the territo-
rial settlement for seventy years has enabled to thrive. It is a threat of a character that
international lawyers had assumed would not arise again.
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Addressing the Challenge: An Unanswered Need

The annexation of Crimea is not the first modern incident to cause despondency
to settle over those who study and practice international relations and international
law. A prevalent view holds, with weariness, that this is yet another example of a
large State using force without accountability and outside a system of rules. In that
view, we have seen it all before. Those addressing the situation, even while examin-
ing its particulars, adopt an air of resignation over the whole.

That the State which carries out a serious breach of international law would
adduce special considerations in its defense is to be expected. It comes as no sur-
prise that there are apologists for annexation. The surprise is that the response to
date in the mainstream of the field would be resigned in the face of an act so at
odds with the modern law.

Resignation here is accompanied by a particular view of events, which, put suc-
cinctly, is this: Ukraine now reaps what other States have sown. This is the view,
expressed by some, that armed interventions by other States in other places in recent
times have been in essence the same and thus opened the door to the present crisis.®
In this view, the annexation of Crimea belongs to a continuum of recent events,
and this act—the disruption by force of the territorial integrity of a member State
of the United Nations—is, at most, a change in degree from recent practice, but not
a change in kind. As such, in this view, aggression against Ukraine merits no more
alarm than past incidents, as it constitutes no more serious challenge against the
legal system than what came before.

The present work takes a different view. It does not accept that the invasion and
putative partition of Ukraine in 2014 is an event to which the door was opened by
interventions in Kosovo or Iraq. It considers instead that aggression against Ukraine
marks a potential turning point; that international law therefore must respond to it
as strongly as possible to reject or to isolate its effects; and that, for the law to do so,
those who interpret and apply the law must recognize the fundamental discontinu-
ity between the recent past and the present act of aggression, however controversial
the recent past may be.

When considering arguments that rely upon history it is important not to confuse
the timelines. On the date of Russia’s aggression against Ukraine, eleven years had
elapsed since a coalition of States intervened in Iraq and forcibly replaced the gov-
ernment of that State. Zhou Enlai may have told Henry Kissinger in the early 1970s
that it was still too soon to assess the impact of the French Revolution—though
the timelines there indeed seem to have been confused; it later became clear that he
was talking about the 1968 student unrest, not the events of 1789.7 Either way, the
passage of time is relative. In relation to the Russian intervention against Ukraine,
virtually no time at all passed before radical claims and radical steps in the pursuit
of those claims appeared in alarming succession. The president of the Republika
Srpska declared that the separation of Crimea from Ukraine “will create a new prac-
tice in the world” and the time would be soon at hand for the dissolution of Bosnia
and Herzegovina.'® Some weeks later the China National Offshore Oil Corporation
(a State-controlled enterprise of China) placed a drilling platform in an area subject
to Viet Nam’s maritime entitlement; China threatened to impose its competing



Introduction e 7

claim by force and deployed a frigate and air force planes, evidently to show that
the threat was earnest.!! A non-State entity, the self-fashioned Islamic State, some
months later went on the march from a base in Syria to take effective control of
large parts of Irag—and to declare the end of the boundary between those States.'?
Its goals are explicitly territorial—that is, to establish and maintain a State with
jurisdiction over extensive areas of the Middle East.!? Iran, for its part, suggested
that it has a special interest in the Shiite shrines at Karbala, Najaf, Kadhimiya, and
Samarra in Iraq."

Russia’s neighbors and other States formerly belonging to the Warsaw Pact or
having emerged out of the USSR interpreted the annexation as auguring further
aggression in those areas as well. Poland moved to activate NATO’s consulta-
tion mechanism under Article 4 of the North Atlantic Treaty.”® Defense budgets
increased accordingly—and with little delay.'® Even States that had enjoyed warm
relations with Russia began to wonder where Russia’s irredenta will end. The
Kazakhs, whom the Russian president in August 2014 said “had never had state-
hood,”” were alarmed.”® Belarus in January 2015 adopted legislation stating that
hostile acts by foreign forces, whether or not wearing the uniforms and bearing the

insignia of a State, would be considered an invasion,"

a response to Russia’s chosen
methods of warfare in Ukraine. The main regional organizations appreciated that
the concern over Russia’s intentions was not contrived; it was justified by the facts.?’
Statements such as the one made by the deputy prime minister that Russia has a
right to annex Alaska®' would seem to belong to the realm of fantasy; but threats
against Estonia were backed up on the ground (including on Estonian ground).??
New threats and new acts, as well as reactions to those threats and acts, presented
themselves within weeks, even days, of the deployment of the armed forces of the
Russian Federation in Ukraine, and they continued.

If proximity has anything to do with causation, then the more natural claim
is not that the interventions in Kosovo and Iraq, over a decade before, opened the
door to a brave new world, but, rather, that the real risk of a systemic crisis came
into being in March 2014—when Europe witnessed the first forcible annexation of
territory it had seen since 1945; and, for the first time in the UN era, a State that was
supposed to have been a principal guarantor of the international system attempted
to undo the settlement on which that system is based. The rest of the world was
watching; and the conclusions drawn had immediate results in practice.

Historians concern themselves with questions of continuity and change. Does
a particular event reflect the continuation of an existing trend? Or is it, instead,
the starting point of something new? Lawyers concern themselves with precedent,
which, after the standard definition, is to ask whether a particular act furnishes an
example by which a comparable subsequent act may be justified.?

Questions of precedent thus are questions of comparison. It is impossible to say
whether an act is a precedent unless one reaches a judgment as to whether the act and
a subsequent act that one seeks to justify are comparable in a legally meaningful way.

Lawyers earn a bad reputation for making fine distinctions that do not sound
in the layperson’s observed reality. A point may be arrived at where parsed words
and dubious contrasts undermine confidence in the law and thus instigate the law’s
revision. But the law equally falters if it ignores the real distinctions between varied
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cases. Whatever the rules of the legal system, the system depends on the art of
distinction. It is the role of the judge to recognize valid comparisons when they are
made and to reject the others.

It is a purpose of this book to judge the comparisons. To do so is not a mere theo-
retical exercise. To say that one act or set of acts is like another is to lend the latter
the same legal status as the former. If one is rejected, the other is to be as well; if one
is valid, the other is valid too. The other act, once validated, is all the more likely to
give rise to more of its kind. Valid acts tend to have progeny.

Precedent thus is both backward looking and forward looking. To apply prec-
edent is to apply history to a recent event and then to invite those who judge events
to declare either that it is not meaningfully similar to the historical case; or that
it belongs to a trend—that is to say, that that event, too, is now a precedent by
which to judge future events, and all the more persuasively, because it is not excep-
tional, fresh, or untested but, instead, forms part of, and increasingly entrenches,
an existing practice. Judgment relies on comparison and, more particularly, on the
conclusion that one draws having made a comparison, that the acts compared are
equivalent. If the equivalence that is posited between acts is false, then it is the job
of the scholar to say so. A system of reasoning that relies on precedents must get its
precedents right. If it does not, then the system cannot credibly function.

To express the matter in the historian’s terms, this book argues that aggression
in 2014 against Ukraine is not a continuation of an existing trend but, instead, a
possible turning point.

That is to say, aggression against Ukraine will be a turning point—if we let it.
When one of the eminent legal realists talked about the “responsibility for the prec-
edents which their present decisions may make,” he was talking about the judgments
that judges reach.?® A precedent is not an event in isolation; it is the judgment reached
about an event. In considering aggression against Ukraine, this book considers the
precedents and in so doing undertakes a larger task. It undertakes to challenge the
position, which unfortunately seems to be gaining ground, that international law
now has little or nothing to say in judgment about use of force at all. The book to
this end re-examines intervention in Kosovo and Iraq, and considers how, if at all,
they may be relevant to intervention in Ukraine. Even an act that everyone agrees
constituted a breach, even a grave breach, does not displace the law. And so it falls to
those who practice and think about the law to apply it even in extremis.

It is to be hoped that, if nothing else, the point is taken that the situation that
now has emerged following the forcible seizure of territory from Ukraine is fraught
with danger. It may mark a turning point between an era of relative stability, with
the many opportunities that stability brings, and a new era of much less certain con-
tour. The question is whether international relations now enters a new and violent
phase in which States seek to vindicate their territorial claims by force. A great deal
turns on the answer that we give.

General Outline

The present work is organized in three Parts. Part I, comprising Chapters 1, 2, and 3,
addresses the seizure of territory in Ukraine by the Russian Federation and the
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emerging international response. Part II places those events in their wider context.
It argues that the preservation of the territorial settlement among States—that is, the
maintenance of the proposition that boundaries are not to be changed by force—is
a foundational value of the international system. It is a foundational value in the
sense that it runs through the entire corpus of modern international law; attacks on
it trigger special obligations on the part of the international community as a whole;
the priority attached to it is greater than that attached to virtually any other value
in the system; and the other values of the system have little prospect of flourish-
ing if it ceases to operate. Part III, containing Chapter 8, considers Russia’s radical
argument—namely, that Western interventions in Kosovo and Iraq threw open the
door to Russia’s territorial seizures in Ukraine, an argument that does not rest upon
the established law but, instead, posits the complete displacement of law from inter-
State relations.

Chapter 1 begins by considering the municipal law framework in which the
annexation of Crimea took place. Because municipal law taken on its own cannot
explain even an agreed change of territorial responsibility between States, the chapter
then turns to international law—in particular, Russia’s assertion that Crimea has
exercised a right under the modern law of self-determination. Chapter 1 concludes by
considering Russia’s case that Crimea constituted an independent State, recognized
as such, and to which the annexation of March 21, 2014, was open as a free act.

Chapter 2 considers Russia’s further legal arguments that use of force against
Ukraine was lawful.

Chapter 3 turns to the response that States and international organizations have
adopted to the annexation of Crimea, as well as the response that may emerge in
international claims practice. It compares the response to other situations involving
use of force. It considers as well the legal consequences that may arise from non-
recognition of the forcible seizure of Ukrainian territory.

Chapter 4 relates the response to annexation of Crimea to the system of interna-
tional law that has taken shape since World War II. In particular, Chapter 4 con-
siders how the territorial settlement is reflected throughout the international law
system. International law privileges boundaries and territorial settlements. States
can enter into agreements in respect of a great variety of subject matter, but when
they settle their boundaries special rules apply. Boundaries do not change except by
consent, and for a State to consent to change its boundary, it must consent clearly,
unequivocally, and from outside the shadow of force or threat. Chapter 4 recalls the
centrality of boundaries and the territorial settlement across a range of legal instru-
ments and situations, and draws attention to how the international order as a whole
relies upon the preservation of the territorial szarus guo.

The response that is required when a State has used force to effect a putative
change in the territorial settlement is the subject of Chapter 5. The rules that apply
to boundaries and the territorial settlement are special not only in the manner in
which they entrench against forcible change. The breach of the rules triggers a spe-
cial response. The rules concerning the liability of States—what international law-
yers know as State responsibility—mostly concern the obligations that are imposed
on a State that has violated a rule and in so doing injured another State: State A com-
mits a wrongful act, and that act injures State B; as a result State A is now obliged
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to make reparation to State B. This is the usual situation; and in the usual situa-
tion State responsibility entails only the new obligation—the obligation of the State
that has committed the breach to make reparation to the State that it has breached
against. However, when a State attempts to change a boundary by force, the wrong-
ful act triggers not only the responsibility of the aggressor to make reparation to
the victim of the aggression, but also an obligation on the part of all States not to
recognize the putative change. This means that States that would have no legal rela-
tion to an ordinary transaction between State A and State B (or for that matter to an
ordinary breach by State A against State B) are necessarily involved in the unlawful
acquisition of territory: they are obliged not to recognize it. Non-recognition is the
mechanism that international law has developed to respond to the unlawful acquisi-
tion of territory. The application of this mechanism reflects the grave and distinctive
character of that breach.

Chapter 5 having considered how international law responds when use of force
undermines the territorial settlement, Chapter 6, by way of contrast, considers the
use of force when it is not the territorial settlement but other values that are affected.
It is not in every case that the unlawful use of force has affected the foundational
value embodied in the territorial settlement. Considering the Oil Platforms case in
particular (claim and counterclaim), Chapter 6 argues that use of force is not neces-
sarily judged against absolute rules. It may be judged in light of the other legal values
that a breach affects.

Chapter 7 considers boundaries, territory, and human rights. A paradox emerges
when the effects of human rights on the territorial power of States are considered.
It may be that the proliferation of substantive human rights rules and of procedures
for implementing those rules have qualified the significance of the State as a mecha-
nism for the exercise of power in territory. How important can the State’s territorial
power remain, when the State can now be challenged in so many ways by so many
actors? It is the stability of the territorial settlement, however, which gave the human
rights system the foundation on which it grew in scope and strength. In view of the
underlying relation between the territorial settlement and the human rights project,
could it be that human rights law, if it has become an all-powerful solvent of ter-
ritorial power, risks undermining itself? Chapter 7 suggests that it is short-sighted,
and indeed ahistorical, to see modern human rights as the “end of geography.” The
chapter then considers the broader goals that seem to underlie Russia’s annexation.
It is submitted that a territorial plan and a general attack against the modern human
rights system go hand in hand in present Russian policy.

Chapters 1 and 2 considered Russia’s legal arguments, which at least roughly
fit within the confines of modern international law. Chapter 8 turns to Russia’s
more problematic claim. Russia says that its conduct in Ukraine is comparable to
NATO?’s intervention in Kosovo (1999) and the Coalition’s intervention in Iraq
(2003). Moreover, Russia suggests that the earlier interventions have overturned the
limits on use of force and rendered the principle of territorial integrity obsolescent as
against certain putative historical rights. To say that those interventions had such a
transformative effect on the law is to lay down a grave challenge to the law. It is for
this reason, and for the reason that the gravity of the challenge has not yet been well
recognized, that the arguments must be addressed.
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Aggression against Ukraine

tively uncontroversial core. It is a concept that applies to the responsibility

of States. It also applies in the field of individual criminal responsibility,
though there the questions it raises remain more controversial. The acts of force
by the Russian Federation in 2014 against Ukraine, it will be argued in the chapters
that follow, have no legal basis. Moreover, considering in particular the territorial
objectives behind them, these are acts of aggression.

The parameters of the term “aggression” were contentious at the time of the
League of Nations' and remained so after. States deliberated at the Dumbarton Oaks
Conference whether to incorporate a definition into the UN Charter and decided
not to.2 The question of how to define the term then absorbed the International
Law Commission in a long debate, starting in connection with the draft Code of
Offences against the Peace and Security of Mankind.> The General Assembly added
the question of defining aggression to its agenda in 1952;* it took until 1974 to
adopt a Definition of Aggression.” In the interval, States and jurists wrestled with
the concept in multiple forums, including the UN Sixth (Legal) Committee and a
Special Committee that the General Assembly created to formulate a draft text.®
Two decades of work in the Special Committee led to the creation of a Working
Group and three Contact Groups, and, finally, a draft definition.”

The task of formulating a draft Code of Offences against the Peace and Security
of Mankind, to which can be traced the later Statute of the International Criminal
Court, itself was expressly connected to the Charter of the Nuremberg Tribunal.®
This did not mean that “the Niirnberg principles would have to be inserted in their
entirety in the draft code” (much less in the future ICC Statute). The principles
nevertheless furnished a necessary reference point under the mandate of the General
Assembly to address aggression. What that precisely meant would be a matter of
controversy. Certain States would argue that the moment of Allied victory at the
end of World War II was very different from later decades, the post—Cold War
decades in particular (in their view) having given rise to a more “complex interna-
tional political situation.”® In that view, a 1945 concept of aggression would have

g ggression as a concept of international law has uncertain limits but a rela-



12 e Aggression against Ukraine

limited applicability.!’ It will be suggested in Chapter 4, however, that the settle-
ment achieved at the end of the war has enduring significance, particularly with
regard to how international law conceives of and responds to aggression.

Of the crimes over which the Nuremberg Tribunal was to exercise jurisdiction,
the Tribunal’s Charter started with the following:

(a) Crimes against Peace: namely, planning, preparation, initiation or waging of
a war of aggression, or a war in violation of international treaties, agreements or
assurances, or participation in a common plan or conspiracy for the accomplish-
ment of any of the foregoing.'?

The Tribunal, in applying this provision, did not find the definition of “aggression”
particularly problematic. It saw no need to set out a definition.!®> A distinction was
made between “aggressive acts” and “aggressive war’—the invasion of Poland hav-
ing been the first instance of “aggressive war” subject to the Tribunal’s jurisdiction;
the annexations of Austria, the Sudetenland, and Bohemia and Moravia having
been “the first acts of aggression” by Germany but not war acts as such.'* Jurists
saw no serious difficulty in establishing the existence of such a wider category, even
as its precise limits remained uncertain."” Some thought that attempting to define
the concept “would prove to be a pure waste of time.”’® The American delegation
at the London Conference had proposed a definition; the Soviet delegate said that
there was no point in defining the term: “When people speak about aggression,” the
Soviet delegate said, “they know what that means.”"”

The definition of aggression as the General Assembly eventually adopted it (by
GAR 3314 (XXIX) of December 14, 1974) indicates a wide range of acts. It indicates
relatively transitory acts—such as bombardment of one State’s territory by the forces
of another (Article 3(4)). It also encompasses intrusions into the territory of the State
by forces other than the regular armed forces of the aggressor. Thus, “the sending
by or on behalf of a State of armed bands, groups, irregulars or mercenaries, which
carry out acts of armed force against another State” of gravity sufficient to amount
to one of the other enumerated examples of aggression itself constitutes aggression
(Article 3(g)). Though no hierarchy is necessarily to be inferred from the structure
of Article 3, the first subparagraph (of seven) specifies as an act of aggression:

The invasion or attack by the armed forces of a State of the territory of another
State, or any military occupation, however temporary, resulting from such inva-
sion or attack, or any annexation by the use of force of the territory of another
State or part thereof.

The definition thus in the first instance relates to armed attacks upon the territory
of a State and, in particular, includes such attacks that involve some installed pres-
ence of the attacker, whether occupation (even brief occupation) or annexation.
The drafting work in the late 1990s on the eventual Statute of the International
Criminal Court (ICC) led to renewed debate over aggression.'® Views differed as
to which acts should be considered aggression for the purposes of international
criminal responsibility. The General Assembly definition in 1974 concerned the
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responsibility of the State as aggressor. The ICC drafters were concerned with a dif-
ferent domain of law—the responsibility of individuals. Some States in the drafting
process favored including the widest possible range of acts. This approach implied
a direct parallelism between the General Assembly definition and the emerging
international criminal law.

A wide definition did not attract consensus. The drafters moved toward a com-
promise approach. As the representative of Germany said, a “compromise” approach
would...

mention [...] the most important cases of the use of armed force that consti-
tuted crimes of aggression, in particular, armed attacks undertaken in violation
of the Charter of the United Nations, which had the objective of, or resulted in,

the military occupation or annexation of the territory of another State or part
thereof.”

This was not to restrict the definition to the case in which use of force leads to
occupation or annexation, but it suggested that aggression concerns that case in
a central way. It was even suggested that annexation was “an essential element” of
the definition.?’ By no means did that suggestion attract consensus; certain States
at the Diplomatic Conference were clear that other elements were important.?!
Nevertheless, the relevance of territorial aggrandizement was uncontroversial. And
so it had been even in 1952, when Fitzmaurice, who cautioned against adopting a
list of examples, still affirmed that “invasion of the territory of a country with the
object of conquering it is clearly aggression.”*

Nearly sixty years later, at the Rome Statute Review Conference in Kampala,
the States Parties agreed that the crime of aggression is to include “any annexation
by the use of force.”*> The Review Conference marked a shift in approach whereby
the States Parties agreed to incorporate into the Statute the elements of the crime
of aggression as indicated in GAR 3314 (XXIX)—that is, a broad rather than a
compromise approach. Across the years of debate, however, nobody doubted that
forcible annexation constitutes an obvious example of the crime. Whatever the outer
limits of the definition, an unlawful act or threat of force leading to the seizure of
territory constitutes a case at the core.?*

A question may still exist whether a /awful act or threat of force may result in a
lawful change of boundary without the consent of the other State involved. Under
both State and individual responsibility, the armed act of annexation, even if the use
of force overall were lawful, would still seem likely to constitute a breach. This con-
clusion is hinted at in the jurisprudence of the ICJ, if not spelled out completely.?
Chapter 4 submits that the better view is indeed that even the lawful use of force
does not open the door to forcible acquisition of territory; no forcible change is
allowed, and, so, the lawfulness or otherwise of the use of force is not material
if it is by force that one State takes the territory of another. To the extent that it
might, however, it is necessary to address the various arguments that the Russian
Federation made in defense of use of force against Ukraine: if forcible acquisition of
territory after a lawful use of force is or can be legal, then a convincing legal basis for
use of force may cure the illegality of the attempted acquisition.



14 e Aggression against Ukraine

Then there is the more plausible position: lawfulness of the forcible act itself
does not render lawful the annexation that that act effectuates. Under that posi-
tion, another branch of Russia’s legal argument must be addressed, namely, the
proposition that the separation of Crimea resulted in a new State and that that new
State freely elected (as any State may do) to join another State willing to have it.
This would not be to cure the unlawfulness of forcible annexation, but, instead,
to claim that the annexation in question was not by force. Chapter 1 examines the
Russian argument that Crimea has joined Russia in vindication of the modern right
to self-determination. Chapter 2 considers Russia’s arguments that use of force was
justified on other legal bases. The international response to those arguments—and
to the situation on the ground—is the subject of Chapter 3.



CHAPTER 1

“Glory and Outstanding Valor™:
The Seizure of Crimea

he Russian Federation by a municipal law act dated March 21, 2014, pur-
ported to annex Crimea, a territory of Ukraine.! No municipal law act of
Ukraine or international instrument between Russia and Ukraine provided
for a transfer of territory. No negotiation between the Russian Federation and
Ukraine, or between the putative authorities of Crimea and the central govern-
ment of Ukraine, preceded the act of annexation. From on or about February 26,
2014, Russian armed forces, some of which were already present in Crimea under
basing agreements in which Russia, inter alia, had affirmed the territorial integrity
of Ukraine within the borders existing at the time of independence, were deployed
throughout the territory.? The Russian forces quickly seized effective control. The
process of annexation was completed in a little over three weeks. The president of
the Russian Federation, invoking the “glory and outstanding valor” of past genera-
tions of Russians in Crimea, identified the transaction as an historic achievement.?
No international observers were present in Crimea during this time, and no
multilateral process of any kind was involved in the annexation. No credible evi-
dence existed to suggest that the inhabitants of Crimea, or any group of inhabitants
of Crimea, had grievances for which even the most speculative theories of self-
determination would justify secession as a remedy.” Ukraine has not acceded to the
separation of Crimea from its territory. Crimea was annexed by an act of armed
aggression by one Member State of the United Nations against another, the former
having the obligation under a range of specific and general rules to respect the territo-
rial integrity of the latter within the borders existing at the time.°
The prohibition against threat or use of force in relations among States forms
a foundation of the modern international order, limited exceptions being embod-
ied in the saving clause in Article 51 of the UN Charter, which recognizes the
“inherent right of individual or collective self-defence.” The rule guaranteeing the
territorial integrity of every State against forcible disruption by another State is
even more fundamental to the modern international order” While incidents of
the unlawful use of force by a State will attract international responsibility to that
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State, a putative change in an international boundary arising out of use of force
by a State not only attracts international responsibility to that State; it results in
a general obligation opposable to all States. This is the obligation not to recog-
nize the putative change as lawful. It is expressed in paragraph 2 of Article 41
of the International Law Commission’s Articles on Responsibility of States for
Internationally Wrongful Acts.

The consequences of the purported annexation of Crimea, including international
responsibility, will be considered further in Chapter 5. The present chapter considers
the national law acts (Ukrainian and Russian) involved in the purported annexation
of Crimea and then begins to consider the arguments that Russia made in its attempt
to justify the use of force and the separation of Crimea from Ukraine. Chapter 8 will
return to the question of use of force in order to address Russia’s more problematic
claim, namely that a fundamental shift has taken place from the established rules
and that under new rules Russia’s conduct is to be exonerated. Addressing that claim
entails addressing the two most significant episodes of use of force between the end of
the Cold War and 2014—the interventions in Kosovo (1999) and Iraq (2003).

As for the present chapter, the established rules, municipal and international, are
the starting point.

Acts in Two Municipal Legal Orders

For a territory to be separated from one State and to join another entails, at a mini-
mum, acts in two municipal legal orders. A referendum taking place in Crimea while
that territory was still part of Ukraine purportedly separated Crimea from Ukraine;
and then a treaty between an independent Crimea and Russia supposedly incorpo-
rated the former into the territory of the latter. While this series of transactions was
thus claimed by Russia to involve not two but three States, and while a treaty is an
international law act, for purposes of analysis it is useful to begin with the legal acts of
the two existing States involved, Ukraine and Russia. The possibility of a legal basis
for the independent existence of a Crimean State then will be considered.

The Putative Emergence of a New State in Ukraine

Crimea under Article 134 of the Constitution of Ukraine is an “inseparable constit-
uent part of Ukraine.” Article 138, paragraph 2, provides that Crimea may organize
referendums but only of a “local” character.

The main legislative organ of Crimea on March 6, 2014, adopted a decree On
the all-Crimean referendum. The resolution presented two options to the voters of
Crimea:

“1) Do you support the reunification of the Crimea with Russia as a subject of
the Russian Federation?

2) Do you support the restoration of the Constitution of the Republic of Crimea
as of 1992 and the status of the Crimea as a part of Ukraine?”

These questions were put to the voters on March 16, 2014.
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The Ukrainian government did not participate in the referendum, except to
make clear that it was u/tra vires the Constitution: the Constitution does not allow
one region to hold a referendum for the purposes of changing the territorial con-
figuration of the State.® The government also made clear that the conduct of the
referendum was not credible on the basis of general political considerations either.
On March 7, 2014, the acting president of Ukraine suspended the Crimean decree
that had called the referendum.’

The question of the referendum decree was also submitted to the Constitutional
Court of Ukraine for an opinion as to the accordance of the decree with the
Constitution. The Constitutional Court indicated that only under an all-
Ukrainian referendum could a proposed change to Ukraine’s territory be lawfully
addressed; and that only the Parliament of Ukraine had authority to call such
a referendum.!® The Constitutional Court required the Crimean authorities to
repeal the referendum decree and to refrain from carrying out or financing the
referendum.!!

A number of provisions of the Constitution of Ukraine entrench the territo-
rial integrity of the State. Article 157, paragraph 1, of the Constitution provides as
follows:

The Constitution of Ukraine shall not be amended, if the amendments foresee
the abolition or restriction of human rights and citizens’ freedoms, or if they are
oriented toward the liquidation of the independence or violation of the territorial
indivisibility of Ukraine.

Article 73 provides that “issues of altering the territory of Ukraine are resolved
exclusively by an All-Ukrainian referendum.”

The Venice Commission of the Council of Europe in an Opinion adopted
March 21-22, 2014, considered the referendum and Ukraine’s response. The
Opinion referred to the relevant provisions of the Constitution and concluded that
“itis...clear that the Ukrainian Constitution prohibits any local referendum which
would alter the territory of Ukraine.”!?

The chairman of the OSCE as well concluded that the referendum, as the decree
was drafted, “is in contradiction with the Ukrainian Constitution and must be
considered illegal.”*?

It is submitted that, on the plain text of the Ukrainian Constitution in English
translation, it is hard to see how a different conclusion could be supported.

There is the further matter of accordance with international law, which will be
turned to next. For its part, the Venice Commission concluded that the consti-
tutional restriction on secession referendums under Ukrainian law “does not in
any way contradict European constitutional standards.”'* This was not to consider
accordance with general international law as such. The “constitutional standards” to
which the Venice Commission referred, however, are more, not less, exacting than
those of the general law.

The Russian Federation also adopted statements in respect of the referendum.
According to the Russian Federation, 96.77 percent of the votes cast in the ref-
erendum were in favor of annexation, and voter participation was 81.3 percent of
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the eligible population. Voter turnout was reported to have exceeded 80 percent.”
A summary report published by a Russian State organ (but then quickly removed
from official websites) contradicted that figure, estimating a much smaller favorable
vote (between 50 and 60 percent) and a relatively small overall voter participation
(as low as 30 percent and not higher than 50 percent).!® A respected polling orga-
nization found that only 41 percent favored integration with Russia.” Whatever
the result, it is not clear, from the standpoint of the administrative law concerning
elections and referendums, why the Russian Federation would have had a role to
play in respect of a referendum in Ukraine (or part of Ukraine). The formal act of
annexation had not yet taken place.

Ukraine in the General Assembly made clear that the referendum did not law-
fully transfer Ukrainian territory to Russia.'® The president of Ukraine in an address
on June 7, 2014, inaugurating a new presidential term said that Crimea “is, was
and will be Ukrainian.”” The failure of the referendum in Crimea to accord with
Ukrainian law was clear. The competent Ukrainian public organs determined it to
be unlawful, and regional organizations agreed.

A new State, however, can emerge within an existing State in ways that violate
municipal law. Situations in which States have emerged through unilateral acts
against the opposition of the existing State almost necessarily entail lawbreaking.
In some instances, such situations involve total disruption of the legal order of
the State. The disappearance of the legal order of the Socialist Federal Republic
of Yugoslavia in the early 1990s furnishes an extreme case. There, one national
legal order disappeared altogether and, as a result, new States took form.** This
entailed no international transaction as such: where there was one State, several
replaced it, and no other State was involved. So the determination, authoritative
under Ukrainian law, that Crimea’s referendum and declaration of independence
were unlawful as a matter of Ukrainian law does not in itself settle the question
for purposes of international law. It very well may be a consideration relevant to
assessing the putative separation of Crimea; international law is far from agnostic
about the procedural aspects by which self-determination is implemented in prac-
tice, a point that will be addressed later in this chapter. But general international
law does not forbid the emergence of new States as such within an existing State’s
legal order.

This is the conclusion that is widely drawn from the answer which the ICJ gave
to the question posed by the advisory request on Kosovo (though the Court addressed
a narrower question still, the accordance with international law of a declaration of
independence in respect of a territory).?! The Kosovo proceedings and the Court’s
Advisory Opinion will be considered further below.

Annexation in the Russian Legal Order

The municipal law acts of the Russian Federation concerning annexation of Crimea
included preparatory measures beginning four days before annexation, the act of
annexation itself on March 21, 2014, and subsequent acts purporting to effect the
legal and administrative integration of Crimea. These acts will be summarized and
then some conclusions set out as to annexation in the municipal legal order.
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The day after the referendum of March 16, 2014, the president of the Russian
Federation signed an Executive Order On Recognising the Republic of Crimea.** The
Executive Order indicated, inter alia, as follows:

Given the declaration of will by the Crimean people in a nationwide referendum
held on March 16, 2014, the Russian Federation is to recognise the Republic
of Crimea as a sovereign and independent state, whose city of Sevastopol has a
special status.?

The use of the adjective “nationwide” and the reference to a “Crimean people” both
implied that Crimea was an international law entity, not just territory within an
existing State. The terms, as used, are conclusory as to, or at least strongly sugges-
tive of; an international legal status. One cannot speak of a “nationwide” expression
of popular will if there is no nation; and to refer to a territory as having a “people”
means, in the language of self-determination, that the inhabitants of that territory
hold a general right of disposition over the international status of the territory: it
is the existence of a “people” in a territory that identifies the territory as a self-
determination unit. More will be said below about the international legal effects
that the Executive Order On Recognising the Republic of Crimea had, if any.

A word should be said as well about the “special status” of Sevastopol to which the
Executive Order referred. The “special status” is evidently the status under municipal
law which the Constitution of the Russian Federation attributes to certain cities.>*
The Constitution of Ukraine provides for a similar status.”> Reference in the
Executive Order of March 17 to that status has no international law significance.

It might be asked what the internal organization of Crimea had to do with
Russia, if as Russia said Crimea was now an independent State. The answer seems
to be that Russia referred to Sevastopol in order to elaborate in more detail the puta-
tive consent to annexation: if the city had a special status that the subnational or
national government could not revoke, then it might follow that a change of inter-
national status would require a distinct transaction. Russia’s recognition of Crimea
nevertheless was communicated in one instrument, not one for Crimea and one for
Sevastopol, as might have been done if there were in truth separate entities each
having its own rights. To be sure, a State validly recognizing new statuses may do so
in respect of two or more territories in one statement. The formal characteristics of
the act of recognition are not rigid. Bug, if Russia’s position were valid that Crimea
now constituted an independent State—that is, if Crimea had realized its separation
from Ukraine as a matter of international law—then it is unclear why the putative
State’s municipal legal subdivisions were of concern to a third State extending recog-
nition to it. A coherent position is hard to distil from the form of words in Russia’s
act of recognition.

In any event, the recognition of Crimea’s putative independence was short-lived.
It was a step on the way to annexation.

The Russian president, with reference to Article 6 of the Federal Constitutional
Law On the Procedure of Admission to the Russian Federation and the Formation
within it of New Constituent Territories, notified the Government of the Russian
Federation, the State Duma, and the Federation Council on March 18 that the
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“Crimean State Council” and the “Sevastopol Legislative Assembly” had proposed
joining the Russian Federation.?® The same day, the president signed an Executive
Order On Executing the Agreement on Admission of the Republic of Crimea into the
Russian Federation.”” The president signed the Agreement on March 18 as well.?8

Article 1, paragraph 1, of the Agreement provides for the “acceptance” of Crimea
into the Russian Federation. Article 2 provides that Crimea and Sevastopol are
“formed as new federative entities” of the Russian Federation. Article 9 applies the
laws of the Russian Federation to Crimea.

On March 19, the day after the agreement, the president, referring to Article 84(d)
of the Constitution and Article 15 of the Federal Law On International Treaties,
submitted the agreement to the State Duma for ratification.”” Also on March 19,
the draft Federal Constitutional Law On the Accession of the Republic of Crimea ro
the Russian Federation and the Creation of New Constituent Entities within Russia was
submitted to the State Duma.*

The annexation of Crimea to the Russian Federation was formalized for pur-
poses of Russian law in the Federal Constitutional Law of March 21, 2014, referred
to above, the draft of which the State Duma had received two days before. The
Federal Constitutional Law of March 21 ratified the putative international agree-
ment between the Russian Federation and Crimea. Both evidently entered into
effect immediately.

Annexation of Crimea on March 21 was accompanied by celebratory gun salutes
in Moscow, Simferopol, and Sevastopol.!

Three days before adoption of the Federal Constitutional Law, the president of
the Russian Federation had transmitted to the Constitutional Court a Reguest ro
Verify Compliance of Agreement on Accession of Republic of Crimea to the Russian
Federation with the Constitution.’? In the request, the president. ..

ask[ed] the Constitutional Court of the Russian Federation, taking into account
the current situation in Crimea and Sevastopol, to consider this request without
holding public hearings, since the Agreement [of annexation between Crimea
and Russia] is intended to observe the Russian Federation’s state interests, the
rights and freedoms of the residents of Crimea and Sevastopol as well as citizens
of the Russian Federation, and to strengthen the existing economic and cultural

ties between Russia and Crimea and Sevastopol.*’

The Constitutional Court on March 19 (the day following the request) adopted
Judgment No. 6-11/2014, in which it “gave appraisal of the constitutionality of the
International Treaty between the Russian Federation and the Republic of Crimea
on Admission of the Republic of Crimea into the Russian Federation and Creation
of New Subjects in the Composition of the Russian Federation pending its entry
into force.” The Judgment concluded that that instrument “cannot be regarded as
breaking the Constitution of the Russian Federation as to the procedure of signing,
conclusion and entry into force.”**

The Judgment of the Constitutional Court of March 19 referred to the Admission
Agreement of March 18 as an “International Treaty.” A treaty being an agreement
between subjects of international law,%> the Constitutional Court thus presumably
understood both parties to have been subjects of international law.



The Seizure of Crimea o 21

To say that Crimea entered into an “International Treaty” is not in itself to say
that Crimea was an independent State. An entity that does not possess general or
plenary competence under international law nevertheless may possess competence
to make treaties for specific and limited purposes. So non-State entities may pos-
sess treaty-making competence to that extent.’® A treaty of cession or annexation,
however, entails the general transfer of competence in respect of the territory being
ceded or annexed. For Crimea to have agreed to such a transfer would have required
Crimea to have held plenary competence as a treaty-making entity. This is not a
competence that could have been created by an act or judgment within Russia’s legal
order alone. If such a competence existed, one would have to look outside Russia’s
legal order to find it.

Further municipal law acts followed the Judgment of March 19 in rapid succession.
Key federal ministries and agencies received presidential instructions on March 23, by
which “the President approved a programme of organisational measures to set up execu-
tive government bodies and other agencies and branches in Crimea and Sevastopol by
March 29, 2014.”¥ Executive Orders on March 31 established a Ministry of Crimean
Affairs.’® Executive Orders of the same date addressed public sector employees,”
pensioners,’ and military personnel.*! Measures on retail banking?? and the financial
system®® were promulgated on April 2. Referring to Article 80 of the Constitution of
the Russian Federation, the president on April 14 appointed an acting governor of the
City of Sevastopol* and an acting head of the Republic of Crimea.®®

Municipal Law, International Act: An Incomplete Argument

While the reception given by municipal law to the act of annexation forms part of
the overall picture and thus is not to be ignored, “it is a well-established principle of
law that the transactions of independent States between each other are governed by
other laws than those which municipal courts administer.”® As suggested before, to
describe the events leading to the annexation of Crimea and the annexation itself as
developments in a national legal order is incomplete. At least the acquisition of terri-
tory by a State, if not the separation of territory through strictly internal processes,
is an international act. Rules and procedures of municipal law are almost inevitably
relevant to such an act; but they cannot in themselves provide the legal basis for it.
Nor can the State complete the act solely by reference to its own national legislation.
International law as well must be applied if the act is to be completed. Municipal law
therefore cannot tell the full story of Crimea’s annexation.

As far back as the Treatment of Polish Nationals case it was understood that
“a State cannot adduce as against another State its own Constitution with a view to
evading obligations incumbent upon it under international law or treaties in force.”’
Where a State is under an international obligation to allow the independence of
a territory under its control, a national law act does not change that obligation. This
broadly accords with Article 3 of the ILC’s Articles on the Responsibility of States
for Internationally Wrongful Acts:

The characterization of an act of a State as internationally wrongful is governed
by international law. Such characterization is not affected by the characterization
of the same act as lawful by internal law.®
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If Crimea had had an international law right to secede unilaterally from Ukraine
under the circumstances of March 2014, then Ukraine would not have avoided its
correlative obligation by adopting national law acts denying the right. But this con-
sideration is relevant only if the putative international law right exists. The national
law acts of Ukraine in 2014 assumed that such an international law right did not
exist. The next section will return to the question of an international law right to
unilateral secession.

Then there is the matter of annexation or absorption of the territory by another
State, as distinct from secession. Annexation is fundamentally different from the
emergence of a new State in the territory of a single preexisting State. Annexation of
territory is per se not an act taking place within only one municipal legal order; it
involves a transaction between two preexisting States. That is to say, annexation is a
transaction subject to international law.

This was clear in the major modern case of that type. When the Federal
Republic of Germany absorbed the Linder of East Germany, the act took place
under Article 23 of the Grundgesetz (Basic Law); there was no serious challenge
under national law. But the merger of East Germany into West was not only a mat-
ter of German national law. It was subject to international law, and so international
agreements were needed to effectuate the transaction.”” By analogy, the lawfulness
of the annexation of Crimea for purposes of Russian municipal law is not the final
word on the matter.

There are further international law considerations. In particular, it is neces-
sary to consider the events relating to the act of separation of Crimea. Under the
circumstances in which Crimea was separated from Ukraine, it would be at best
naive to accept without closer examination the assertion that this was an act taking
place exclusively through the operation of mechanisms within the Ukrainian legal
order. The point here is distinct from the observation that Crimea’s referendum and
subsequent purported separation were rejected by Ukraine’s legal institutions. The
emergence of an independent State within a territory where there was once only one
national legal order well may entail the breakdown of that legal order, or, if not a
breakdown, then a serious irregularity in legal processes. The breakdown or irregu-
larities notwithstanding, the State’s emergence within the territory may remain a
result of changes within one legal order—that is, whatever the precise internal pro-
cess, a transformation takes place by which the one legal order becomes two.

The problem with describing events in Ukraine in this way is that it is incom-
plete, and fundamentally so. The separation of Crimea from Ukraine was not exclu-
sively, or even largely, the result of developments confined to Ukraine’s legal order:
the act of separation was the direct (and immediate) result of international acts of
another State. The Russian Federation argued on a number of bases that these were
lawful acts under established rules of international law. Each of the bases will be
considered in Chapter 2.

Before turning to the use of force by which Crimea’s separation was established
in fact, the Russian Federation’s main argument under modern international law
will be considered—namely, that the separation of Crimea was an act of external
self-determination performed by a subject “people.” As will be argued, it would
be artificial to consider the purported exercise of self-determination by a Crimean
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people in isolation from Russia’s resort to arms against Ukraine. However, as will be
seen, even setting aside the arms, the purported exercise entailed serious defects.

Acts in the International Legal Order: Self-Determination and
Unilateral Secession

There is no doubt that international law contains a right to self-determination. Both
1966 Covenants, for example, provide for it:

1. All peoples have the right of self-determination. By virtue of that right they
freely determine their political status and freely pursue their economic, social

and cultural development.”®

The difficulties are, first, identifying the precise meaning of the right; and, second,
applying it to particular facts. Both are open to differences of view; and the differ-
ences may significantly affect the conclusion reached. The meaning of the right
now will be addressed; and then, assuming for purposes of argument that the more
progressive interpretation of the right should prevail, the right will be applied to the
facts in Crimea.

Decolonization and the Limited Scope of Self-Determination

In one set of circumstances, self-determination clearly entails a right for the people
inhabiting a territory to establish an independent State. This is the colonial situation
addressed under the UN Charter regime of decolonization.

Decolonization under the Charter
The regime of decolonization emerged under the UN Charter, in particular through
General Assembly practice under Chapters XI concerning Non-Self-Governing
Territories and Chapters XII and XIII concerning Trust Territories.”! GAR 1514
(XV) of December 14, 1960, and resolution 1541 (XV) of December 15, 1960, were
pivotal in the practice. Resolution 1514 (XV) declared that the “subjection of peo-
ples to alien subjugation, domination and exploitation constitutes a denial of funda-
mental human rights.”* Resolution 1541 made clear that the existence of a right to
self-determination in these terms has particular legal consequences. In particular, it
means that a Non-Self-Governing Territory may, as of international law right, elect
one of three outcomes to settle its final status. The Non-Self-Governing Territory
may choose (a) independence as a State; (b) free association with an independent
State; or () integration with an independent State.”® The status of the territory as
Non-Self-Governing for purposes of Chapter XI of the Charter settles the question
whether the right is available in this form. Nothing more need be demonstrated for
the people of such a territory to have the right to elect their final status. They are per
se a people entitled to elect it.

The General Assembly practice also made clear that the territories for which
self-determination is to be applied in this particular way—that is, as the basis for
the free election of final status, including, if the people so choose, independent
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statchood—belong to a limited category. The category is limited to “territories that
were then known to be of the colonial type”—“then” meaning at the time of the
adoption of the Charter in 1945.>4 The concern here was with the European overseas
possessions. The emergence of an automatic right to independent statehood was in
connection with those colonial territories.

The IC] in the Kosovo Advisory Opinion acknowledged the practice and its
(limited) legal result:

During the second half of the twentieth century, the international law of self-
determination developed in such a way as to create a right to independence for
the peoples of non-self-governing territories and peoples subject to alien sub-
jugation, domination and exploitation...A great many new States have come
into existence as a result of the exercise of this right. There were, however, also
instances of declarations of independence outside this context. The practice
of States in these latter cases does not point to the emergence in international
law of a new rule prohibiting the making of a declaration of independence in
such case.”

It is important here to be clear as to what the Court said and did not say.

The Court referred to “the international law of self-determination” as having cre-
ated “a right to independence.” It then referred to something related to, but distinct
from, independence as such: it referred to “declarations of independence.” The ques-
tion that the Court addressed was a narrow one: was a declaration of independence
prohibited under general international law? This had nothing to do with annexation
by another State. Nor did it have anything as such to do with the emergence of a new
State for purposes of international law. The question was not whether the separation
of territory by unilateral act of the separatists is prohibited under international law,
nor was the question whether international law prohibits the emergence of a State in
particular circumstances. In short, the Court construed the question (as it certainly
had the power to do)’® to concern the declaration of independence only, and this is
an act by one group of persons on one legal level. The Court thus made clear that it
was not providing a general opinion in respect of the creation of States at the inter-
national level. A declaration may (or may not) be an early step toward a new State;
but it does not in itself create a new State.

A referendum took place and a declaration was made in Crimea. These acts,
however, are not in themselves the main concern. The main concern is the effective
separation of the territory from the State to which it was understood to belong—and
the modality by which that separation was brought about. As to that concern, the
Kosovo Advisory Opinion is, at best, an incomplete guide.

There is another important limitation in the Kosovo Advisory Opinion. The
Court in the Advisory Opinion was considering whether a general international
law prohibition exists against declarations of independence. It was not considering
whether general international law contains a permissive rule. In other words, it was
not considering whether there is an international law right to make a declaration.
Limited this way, the Court certainly was not considering whether there is an inter-
national law right to take practical steps toward a unilateral separation. This was in
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contrast to the Canadian Supreme Court in the Quebec reference, which expressly
considered whether international law contains a “positive legal right to unilateral
secession.””” Consistent with the more limited scope of the IC] advisory proceed-
ings, the IC] did not say whether (outside the colonial situation) an international
law right to unilateral secession exists. The Kosovo Advisory Opinion thus did not
depart from the position that the only clear case where statchood may be freely
chosen without negotiation or any prior demonstration of special right is where the
territory making the choice is already understood to constitute a colonial or subju-
gated territory in the relevant sense.

As Crimea is not a territory in the relevant sense, the general law and practice of
decolonization that the Court referred to in the Advisory Opinion in itself furnishes
no guidance either.

Procedure and Independence

Decolonization, as it emerged in UN practice, though not heavily proceduralized,
nevertheless contains certain incidents of procedure. There is, for example, the
requirement that the Administering Power transmit information in accordance
with Charter Article 73(e) so long as that Power continues to be responsible for the
administration of the colony. There is also a procedural requirement at the point in
time when the colony achieves its final status. Independence is one of the outcomes
that the people of the colony as of right may elect as a final status; but whatever final
status they elect they must elect it through a self-determination act.

The self-determination act is a freely chosen decision by which the will of the
people is determined and a particular final settlement of status thus achieved. The
General Assembly did not at first specify the characteristics of this act. It did,
however, from the start suggest that the people of the colony must make a real
choice. This is visible in the principles set out under GAR 1541 (XV), in particular
where final statuses other than independence were concerned. In respect of free
association—that is, statehood but in tight treaty connection to another State’®—
the election of that status “should be the result of a free and voluntary choice by
the peoples of the territory concerned expressed through informed and democratic
processes.”” The requirements in respect of the self-determination act are more
exacting still in respect of integration—that is, the final status by which the colo-
nial territory elects to become part of another State. According to Principle IX
under GAR 1541 (XV),

Integration should have come about in the following circumstances:

(@) The integrating territory should have attained an advanced stage of self-
government with free political institutions, so that its peoples would have
the capacity to make a responsible choice through informed and democratic
processes;

(b) The integration should be the result of the freely expressed wishes of the ter-
ritory’s peoples acting with full knowledge of the change in their status, their
wishes having been expressed through informed and democratic processes,
impartially conducted and based on universal adult suffrage. The United

Nations could, when it deems it necessary, supervise these processes.®
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The stipulation is thus in two broad parts. First, the people of the territory must
have such general characteristics of development as a polity that they would possess
“the capacity to make a responsible choice through informed and democratic pro-
cesses.” Second, the actual decision to integrate with another State must have been
“expressed through informed and democratic processes.”

Further practice has affirmed the importance of these checks on the procedures
of final settlement. The General Assembly and other UN organs in some instances
have gone so far as to monitor the self-determination act as invited under Principle
IX (4). The main examples are the referendums in Northern Cameroon,®' in West
Irian® and in East Timor.%

Thus, though prescribing no precise form that a referendum or other self-
determination act must follow, international law nevertheless concerns itself with
the existence and overall validity of the act. The procedural aspect under Chapter X1
is particular to the colonial setting. But, as will be seen, if self-determination entails
a right to independence outside the colonial setting, then the exercise of the right
there too will be subject to a procedural control.

Remedial Secession as a Contested Concept®*

As Crimea is certainly not a territory of the colonial type (it was never inscribed on
the list of Chapter XI territories), Russia posits, instead, that Crimea is a territory
that was entitled to independence on the basis of other considerations. The president
of the Russian Federation said as follows:

The Supreme Council of Crimea referred to the United Nations Charter, which
speaks of the right of nations to self-determination. Incidentally, I would like to
remind you that when Ukraine seceded from the USSR it did exactly the same
thing, almost word for word. Ukraine used this right, yet the residents of Crimea
are denied it. Why is that?®

Separation by agreement, which is how the separation of Union Republics of the
USSR was achieved, has no relevance to separation by unilateral act, not even
“incidentally.” A State can agree to anything within its legal powers (subject to
the limitations inherent in peremptory rules). It can give up parts of its territory or
even, as did East Germany, agree to merge its territory entirely into another State.
This has nothing to do with unilateral secession—that is, an act of separation not
agreed by the State. The independence of the Union Republics of the USSR has
been addressed i extenso by writers elsewhere.®®

So the concern here is not with untenable analogies between agreed separation
and unilateral secession. The concern, instead, is with the position of the Russian
Federation that “the right of nations to self-determination” operated in 2014 to justify
the separation of Crimea from Ukraine and its annexation by Russia.

For that position to be tenable, it must first be accepted that, outside the
colonial setting, the right to self-determination may entail a right to unilateral
secession. The evidence of such a right in international law is far from complete.
Writers have speculated upon its existence, though subject to conditions,”” and,
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as will be seen, some States have as well. The outlines of the concept of remedial
secession may be briefly considered, and then how, if at all, it might have applied
to Crimea.

The concept of remedial secession, notably, was not invoked by some of the main
States that made submissions in favor of Kosovo in the Kosovo advisory proceedings.®®
A number of States did invoke it.*” The Netherlands, for example, which favored
Kosovo, developed the concept of remedial secession in some detail. According to
the Netherlands, secession would be a right, but open to a community to exer-
cise only upon exceptional considerations. The Netherlands described the right as
“an ultimum remedium.””°

The exceptional considerations necessary for the exercise of remedial secession
would be both “substantive and procedural,” and the considerations would “apply
cumulatively.””! A community could invoke the right only if the incumbent State
committed a serious breach of its obligations to the community. A serious breach
would exist where the government denied the people a “fundamental human right”
or failed to represent the people, or both.”? A failure to represent the people, in this
sense, is a gross and systemic failure, not a passing defect within an otherwise rep-
resentative system. It is a failure equivalent or akin to that of the apartheid system
in South Africa, which excluded whole segments of the population. Kosovo, the
representative case, involved “years of oppression and exclusion from political and
social life. .. culminating in [a] ... campaign of ethnic cleansing.””® It was a “severe
and long-lasting refusal [of internal self-determination]...accompanied by brutal
violations of human rights.””*

Writers considering the substantive aspect by and large agree that, if a remedial
secession right exists, it exists only in respect of serious and systematic deprivations
of right.”> In short, if a right to remedial secession exists, it is not a right to dis-
solve the State merely because one group does not enjoy perfect felicity in the State.
Secession, in the remedial theory, is not a remedy for every fault in the social condi-
tion. It is instead the final resort when continued rule by an oppressive government
has become intolerable and no remedy in the existing legal order has any prospect
of ameliorating the crisis.”®

The procedural condition follows logically from the substantive condition: “All
effective remedies must have been exhausted to achieve a settlement.””” For seces-
sion to become available, it is not enough that a difficulty in governance exists. The
difficulty would have to be extreme (in accordance with the substantive rule), and
actempts would have to have been made to resolve it within the existing legal order
(in accordance with the procedural rule). If secession is the remedy, it “may only
come into question as a last resort.””8

The Canadian Supreme Court, when considering the possibility of unilateral
secession by Quebec, similarly concluded that a remedial right to self-determination,
to the extent one exists in international law at all, would operate only in “exceptional
circumstances” (which, in the event, were “manifestly inapplicable to Quebec”).”?
According to the Supreme Court,

International law contains neither a right of unilateral secession nor the explicit
denial of such a right, although such a denial is, to some extent, implicit in the
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exceptional circumstances required for secession to be permitted under the right
of a people to self-determination, e.g., the right of secession that arises in the
exceptional situation of an oppressed or colonial people.®°

The Supreme Court said that “it remains unclear whether this third proposition
[unilateral secession in extremis] actually reflects an established international law
standard.”®! States that endorsed the remedial concept in the Kosovo proceedings
similarly acknowledged that the “actual extent of the right to self-determination
remains a matter of dispute.”%?

The Quebec reference also acknowledged the procedural aspect. The Supreme
Court referred to a privilege belonging to the polity as a whole to engage in a “process
of negotiation” before an act of separation.®? Though this was to take place under
national law, it had international corollaries: “An emergent State that has disre-
garded legitimate obligations arising out of its previous situation can potentially
expect to be hindered by that disregard in achieving international recognition, at
least with respect to the timing of that recognition.”® The concern here was with
a rapid separation, where little or no attempt had been made to settle the matter
through negotiation within the existing national system. The act of separation is not
a macter for the separatists alone; it affects the polity as a whole; and, so, a period of
general discussion is expected before the act may be carried out.

The Declaration on the Rights of Indigenous Peoples of 2007, under Article 46,
paragraph 1, notably addresses not only States but also “people[s], groupl[s] or
person([s]”—including potential separatist peoples, groups, or persons. According to

Article 46, paragraph 1,

Nothing in this Declaration may be interpreted as implying for any State, people,
group or person any right to engage in any activity or to perform any act contrary
to the Charter of the United Nations or construed as authorizing or encouraging
any action which would dismember or impair, totally or in part, the territorial
integrity or political unity of sovereign and independent States.®

This suggests, in accord with the Quebec reference, that international law is not
entirely agnostic as to the processes by which a group acts to separate itself from
the State. An act “dismember[ing] or impair[ing]” the State at any rate is not to be
understood as licensed under the 2007 Declaration. Again, to say that there is no
license is not to say that there is a prohibition. A multilateral instrument addressing
the potential separatist group, however, accords with the position that steps toward
separation are not the group’s concern alone.

The Concept of Remedial Secession as Applied to
the Situation in Crimea

As seen above, to the extent that a concept of remedial secession belongs to inter-
national law at all, a number of conditions would limit the cases in which it would
apply. The conditions, in their procedural aspect and in their substantive aspect,
may be considered in relation to Russia’s position.
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Procedural Aspect

No negotiation preceded the separation and annexation of Crimea. As a factual mat-
ter, this was noted by the Council of Europe organ seised of the situation in Ukraine:
“With respect to the referendum of 16 March 2014, the Venice Commission can
only note that no negotiations aimed at a consensual solution took place before the
referendum was called.”® Attempts to engage multilateral processes in the situa-
tion were frustrated from the start and never got underway. There was no search
for “effective remedies” prior to the separation of Crimea from Ukraine. Thus, if
a human rights problem had existed in Crimea of the type that would be of concern
under the concept of remedial secession, the situation, nevertheless, was not ripe for
secession in March 2014.

Because the act of secession and act of integration were tied together, it would be
artificial to consider them in mutual isolation. As noted, the referendum itself had
serious defects distinct from the failure to seek a negotiated solution. Those defects
too are relevant to the putative exercise of self-determination. A state of political
emergency existed in Crimea. A massive armed presence was deployed in the terri-
tory, and it had displaced the usual administration. The referendum was completed
almost as soon as it was called; and it had been called with almost no prior discus-
sion. It is hard to imagine that a people under such circumstances would have had
the opportunity to gain “full knowledge of the change in their status” proposed as
required under GAR 1514 (XV), Principle IX.

It is all the harder to imagine that they could have obtained such knowledge
under the regime of sharply curtailed media freedom imposed in Crimea at the
time. The EU, for example, described media in Crimea as “under siege™® the
Council of Europe agreed.®® The organizers told the people that their choice was
between Russia and a Nazi-style dictatorship.®’ The rhetoric of secession, apoca-
lyptic in tone, and the factual allegations—judged by the Council of Europe, the
OSCE, and others to be baseless”—went unchallenged, the opposition having
been almost entirely silenced, including by physical intimidation.”! The OSCE
Parliamentary Assembly concluded that the referendum “was...conducted in an
environment that could not be considered remotely free and fair.””*> The Principle
IX requirement that “integration...be the result of the freely expressed wishes of
the territory’s peoples” was not met in Crimea.”

As to the situation in May 2014 in eastern Ukraine, when similar referendums
were held in Donetsk and Luhansk, this was even further in extremis. The OSCE
Parliamentary Assembly president said that the referendums there would be taking
place “amid a climate of fear, violence and lawlessness” and that “the idea that free
and fair voting could take place in these so-called referendums is absurd.”* The
referendums took place anyway on May 11. In view of the considerations invalidating
the March 16 referendum, their invalidity is an a fortiori case. A war zone is not the
place to have a vote to decide the constitutional fate of a country.

The Russian Federation did not have a ready answer to these procedural objec-
tions. It did however suggest that an earlier procedural defect had set the stage
for territorial reversion. According to Russia, the decision under Khrushchev by
which the inter-republican borders of the USSR were changed in 1954 so as to
place Crimea in the Ukrainian SSR (it had been part of the Russian SFSR) was



30 e Aggression against Ukraine

invalid. Crimea, in the words of President Putin, had been traded “like a sack of
potatoes.””> However, nothing in Soviet law suggested that this had been any-
thing other than a lawful change of internal boundary.”® How a State organizes
its internal boundaries is a matter for the State to decide. No serious attempt to
challenge the transfer during the Soviet period is recorded. And, in any event, as
will be noted in Chapter 4, Russia, upon the independence of Ukraine, recognized
the boundaries of Ukraine as they stood. Russia in the twenty-four years since
Ukraine’s independence repeatedly affirmed those boundaries and said nothing
until 2014 to call them into doubt.

Substantive Aspect

If a human rights problem existed that justified Crimea seceding from Ukraine,
then it would be supposed that the problem affected the largest part of the popula-
tion, or at least a large part. Inhabitants of Russian ethnic origin comprise the larg-
est part of the population of Crimea—approximately 60 percent. Nobody has said
that the Ukrainian part of the population—approximately a quarter of the whole—
faced systematic deprivation of human rights. It therefore would be supposed that, if
a human rights problem in Crimea had been serious enough to justify the “ultimum
remedium,” then the problem would have affected the Russians.

A fundamental weakness of the Russian claim is that, to the extent that a sys-
temic human rights problem presented itself in Crimea, this did not concern the
Russians.

As reflected in Ukraine’s Sixth Periodic Report under the International Covenant
on Economic, Social, and Cultural Rights, the central human rights question
in Crimea in recent times has been the treatment of the Crimean Tatars.”” The
Crimean Tatars are one of the ethnic groups that the USSR in the time of Stalin
forcibly deported to Central Asia and Siberia on the grounds that they had col-
laborated as a group with the German invaders. A large part of the Crimean Tatar
population perished at the time.”® A number of Crimean Tatars, since the end of the
USSR, have returned to Crimea.”® It was estimated (in 2001) that Crimean Tatars
comprised 12.1 percent of the population of Crimea.'”® How the views of such a
minority are taken into account if the region is considering secession—and how
the minority is treated if the region secedes—have been identified as relevant to the
exercise of self-determination.'?!

According to Ukraine, in its Sixth Periodic Report,

Providing deported Crimean Tartars and persons of other ethnic groups with
the facilities necessary to ensure their return, settlement, social adaption and
integration is a key area of government policy and essential for maintaining the
social and economic stability, national security and international standing of
Ukraine.!%?

Reference was made in connection with the Universal Periodic Review for Ukraine
in 2012 to the “situation of the Crimean Tatars” nothing was said about a situation
involving the Russians in Crimea.'”® The Working Group on the Universal Periodic
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Review, in its concluding observations and recommendations to Ukraine, included
the following:

97.140. [that no effort be spared for the improvement of the current status
and living conditions of the Crimean Tatars along with the other minorities

(Turkey);

97.141. [that Ukraine] take further action in ensuring and preserving the politi-
cal, economic, social and cultural rights of the Crimean Tatars, which would also
be conducive to better inter-communal relations (Turkey).!*4

While recommendation 97.140 referred to “other minorities,” it did not refer to the
Russian majority (in Crimea) or minority (in Ukraine as a whole). No other recom-
mendation in the Working Group Report mentioned the Russians.!®

The Working Group on the Universal Periodic Review did not question that
Crimea forms part of Ukraine, or that minority groups exist in that part of the
country. Concerns were expressed about the treatment of the Tatars. If a human
rights crisis had existed in Crimea in respect of the Russian population, then it is
clear that the Working Group and its members knew how to draw attention to it.
The Working Group, however, had nothing to say about the Russian population.

The Russian Federation, for its part, restricted its observations to...

welcom[ing] the progress made in reforming legislation, the judiciary, law enforce-
ment and the penitentiary system, as well as the work done to combat all forms
of intolerance, xenophobia and racial discrimination. It welcomed the creation
of the Ombudsman for children under the Office of the President. The Russian
Federation noted the improvement in conditions of detention centres.!*®

By the standards of the Universal Periodic Review, these observations were mild,
even complimentary. The strongest words that Russia had for Ukraine were those
recommending that Ukraine “continue strengthening tolerance in the Ukrainian
society and take measures to prevent integration of nationalist ideas in the political
platforms of the public associations.”*?” These were not the words of a State afraid
that its neighbor was at the precipice of a fascist takeover. Again, there was no
mention of the Russian minority, much less an indication that the government of
Ukraine, or anybody in Ukraine, was mistreating that minority. When Russia, from
February 2014, asserted that a crisis had erupted in which the Russian population of
Crimea was in peril, this was an auto-appreciation shared by no other international
actor. It was not in accord with Russia’s own recent practice in the main interna-
tional human rights organ.

A White Paper circulated by the Ministry of Foreign Affairs of the Russian
Federation on May 5, 2014, contained extensive allegations of political extremism in
Ukraine. This was at stark variance with Russia’s earlier communications. As noted,
Russia’s representatives only a short while before had indicated general approval
about the direction of political life in Ukraine. In international claims practice,
evidence generated only after a dispute has arisen is likely to be scrutinized. Where



32 e Aggression against Ukraine

the evidence finds no support in the State’s eatlier practice, or is contradicted by the
earlier practice, it is unlikely to be credited at all.!%®

In any case, even if one were to accept the (belated) allegations in the White
Paper, political unrest over the course of several months is not a basis in modern
international law for partition of the State.

Specific complaints about the treatment of members of the Russian minority, to
the extent that complaints had been made, were isolated and, in comparison to the
systemic collapse of public order that presaged intervention in Kosovo in 1998 and
in East Pakistan/Bangladesh in 1971, trivial.

By way of example, an individual communication in 2008 to the Human Rights
Committee under the Optional Protocol complained about how a Russian name
was misspelled. The author of the communication said that Ukrainian authorities
in Crimea had used a Ukrainian variant of his given name and patronymic in State
identity documents and by so doing had violated his rights under Articles 17 and 26
of the International Covenant on Civil and Political Rights.""® The Human Rights
Committee observed that. ..

in the present case the State party went beyond transcribing the name and pat-
ronymic of the author and actually changed them on the basis of the rules con-
tained in a Ukrainian grammar book.!!!

The Committee therefore considered that. ..

the State party’s unilateral modification of the author’s name and patronymic
on official documents is not reasonable, and amounts to unlawful and arbitrary
interference with his privacy, in violation of article 17 of the Covenant.!'?

Evidently, the Ukrainian spelling “resulted [in the author of the communication]
being subjected to frequent mockery and generated a feeling of deprivation and
arbitrariness, since it sounded ridiculous to Russian speakers.”!'® The same com-
plainant had not gotten anywhere at the European Court of Human Rights, which
rejected his claims;!' the complainant himself acknowledged to the Human Rights
Committee that the violation of his rights was not under color of law: Ukraine’s
national legislation prohibited the imposition of Ukrainian spellings on Russian
names;'"® and, as the European Court noted, the law provides a procedure to change
the name and the “procedure does not appear to be particularly complicated.”!'®
Whatever the character of the deprivation of right, it did not rise to the level of
a violation under the European Convention; and it did not belong to a systemic
legal policy. Even the most active proponents of a protective principle do not claim
that infelicitous spelling provides the factual basis for armed intervention. Nor on
any plausible application of the principle of external self-determination would such
circumstances trigger secession as a remedy. A number of writers share the position
that the treatment of persons of Russian ethnicity did not justify the application of
external self-determination to Crimea.'”

The most serious matter to arise in respect of minority rights was a vote in parlia-
ment that would have repealed Ukrainian legislation of 2012 indicating Russian as
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one of Ukraine’s minority languages. The patliament of Ukraine, amid the distur-
bances of February 2014, voted—subject to presidential veto—to repeal the Law on
principles of state language policy that had been in force since August 10, 2012.1"8 The
parliamentary vote was on February 23; 232 of 450 deputies voted for repeal.'” The
president vetoed the repeal bill on February 28.120

The OSCE observed that candidates in the May 2014 early presidential elec-
tions took “more flexible positions” than before on minority languages.!*! Russia’s
intervention, however, afforded no time to test Ukraine’s commitment to minority
rights under normal circumstances. The Council of Europe Committee of Experts
of the European Charter for Regional or Minority Languages in May 2014 never-
theless stated that “in respect of the Russian language. .. most undertakings cho-
sen by Ukraine under the Charter were fulfilled or partly fulfilled.”'?* In the May
2014 early presidential elections (which were monitored, inter alia, by PACE and
the OSCE), the Ukranian Radical Party proposed prohibiting Russian language
media in Ukraine;'??
television channels. By this time the geographic scope and scale of the crisis had

some temporary restrictions were placed on certain Russian

increased significantly; Russian forces (or Russian-supported forces) were present
across the eastern parts of Ukraine and, at the time, it appeared that a full invasion
was possible.'”* The OSCE monitoring mission called the restrictions “unwelcome”
but found them not to have “directly impact[ed] the election.”'?® Ukraine had valid
reasons for restricting hostile propaganda under the circumstances and, provided
that it articulated the reasons, restrictions would have been defensible under the
European Convention.'?® As of November 2014, the 2012 legislation protecting the
Russian language remained in force.

Incidents of an inter-ethnic character in Crimea would appear largely to have
been attacks against the Crimean Tatar minority, not against the Russian majority.!*’
Systematic deprivations of rights in practice, too—for example access to the gen-
eral education system—principally concerned the Tatars, not the Russians.'?® The
OHCHR concluded, after visiting Ukraine including Crimea, that violations of
the rights of Russians, such as did occur, seemed to be “neither widespread nor
systematic.”'?” There was “no evidence of harassment or attacks on ethnic Russians
ahead of the [secession] referendum.”® It was “widely assessed that Russian-speakers
have not been subject to threats in Crimea.”!*! The OSCE High Commissioner on
National Minorities, on the basis of a visit to Crimea from March 4 to March 6,
2014, reported no human rights problem affecting the Russian population.'?> PACE
concluded that there did not exist “any imminent threat to the rights of the ethnic

Russian minority in the country, including, or especially, in Crimea.”'%?

The Crimean Tatars after Secession

Further doubt may be cast on the Russian claim that armed intervention was for the
purpose of protecting an ethnic group when the treatment of the Crimean Tatars
after annexation is considered. Problems were noted by PACE, the Assembly express-
ing its concern “about the increasing number of credible reports of violations of the
human rights of ethnic Ukrainian and Crimean Tatar minorities in Crimea, includ-
ing access to their homes, following its annexation by Russia.”** The Organisation
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of Islamic Cooperation expressed concern as to “the security and well-being of the
Muslim Crimean Tatar Community.”'?> It was said in the Security Council that the
Tatars of Crimea “have started moving to other areas of Ukraine.”!*® Concern was
noted in the Security Council about enforced disappearances of Crimean Tatars.!*’

The Assistant Secretary-General for Human Rights on April 15, 2014, reported
that “a number of measures taken in Crimea [since its purported annexation to
Russia] ...are deeply concerning in terms of human rights.”*® The Assistant
Secretary-General concluded, inter alia, that “permitting unregulated forces to carry
out abusive security operations violates [rule of law] and basic respect for human
rights.”’?’ The situation in Crimea since annexation also gave rise to the risk that
persons not wishing to acquire Russian nationality would be rendered effectively
stateless;'“? or, if maintaining Ukrainian nationality, would be forced to emigrate.'!
The HRMMU received reports that persons who did not elect Russian citizenship
“are facing harassment and intimidation.”"*> According to the Assistant Secretary-
General, an “overall climate of uncertainty, including human rights and protection
concerns,” had led people to leave the area. The persons who had left were “predomi-
nantly Tatars and ethnic Ukrainians.”'*? Some 3,000 Crimean Tatars were reported
(as at mid-April 2014) to have left (mostly for western Ukraine and Turkey).!%4
A month later, the HRMMU noted “increasing reports of on-going harassment
towards Crimean Tatars” and “reported cases of Crimean Tatars facing obstruction
to their freedom of movement.”'*> There was also an attack on the Crimean Tatar
parliament building.'“® The State Council of Crimea on March 27 adopted a list of
“Persons Engaged in Anti-Crimean activity, whose stay is undesirable on the terri-
tory of the Autonomous Republic of Crimea”; the list by April 22 reportedly con-
tained 344 names, including that of a senior Tatar politician.'”” A Muslim religious
organization that had functioned in Ukraine for over a decade was banned.® The
chairman of the Crimean Tatar Parliament on May 4 was threatened with pros-
ecution for “extremist activity”; reports emerged that Tatars holding posts in law
enforcement and other areas of public administration were being put under pressure
to resign.'¥” The deputy chairman of the Crimean Tatar assembly was arrested on
January 29, 2015.1%° The OHCHR reported that as of May 5, 2014, there were over
7,000 internally displaced persons, the majority of them Tatars."”! By August 17,
2014, there were 16,000.">

The Council of Europe Advisory Committee on the Framework Convention
for the Protection of National Minorities also raised alarm over the treatment of
the Tatars during and following the referendum.” According to the Advisory
Committee in its ad hoc report of April 1, 2014, “There are grave and immedi-
ate concerns regarding the safety and access to rights of persons belonging to the
Crimean Tatars. .. there is great uncertainty and fear among Crimean Tatars regard-
ing their future” (emphasis in the original)."* PACE expressed “utmost concern” in
respect of the “situation of minorities in Crimea, in particular of Crimean Tatars
and Ukrainians.”"

A decree adopted on May 16, 2014, forbade the Tatars from holding a public
observance on the day of national mourning (the anniversary of the Soviet
deportations).”® Tatar language television and radio broadcasting had been termi-
nated as of April 22, 2014, a matter of special concern in view of UNESCO’s
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acknowledgment that the language is severely endangered."”® The president of the
Russian Federation indicated during a meeting with putative representatives of the
Tatars that “one must not defend the interests of Crimean Tatars who live in Russia,
in Crimea, from within the parliaments of other countries. This is just nonsense,
it’s a joke.”’ The president evidently was referring to critics in the parliament of
Ukraine who, like the UN General Assembly and other multilateral institutions,
rejected the Russian-organized referendum in Crimea.

It is to be asked how Russia’s own (putative) rights in Crimea could accord with
the president’s rejection of “defend[ing] the interests” of ethnic groups “from within
the parliaments of other countries.” Evidently, Russia’s position is that Russia has
an extensive right of unilateral appreciation as concerns minority populations out-
side its borders; that, on Russia’s application of that right, annexation by force is
an option; and, when it comes to other States having a concern about minorities
outside their borders, it is impermissible so much as to raise a question about their
treatment. It would be surprising if States with irredenta or other territorial claims
of their own were to accept such a one-sided view of the Crimean case. Such States
are more likely to see Russia’s annexation of Crimea as opening the door for them

as well.160

From Recognition to Annexation: The Limits of a Discretionary Act

Finally, it falls to consider the argument that recognition of the putative indepen-
dent Crimea had a curative effect on the problems that otherwise affected the act of
secession. The present chapter has considered some of the problems.

Russia does not seem to have invoked a curative effect in terms, but Russia’s
unilateral declarations and purported treaty acts imply it. These acts and the inter-
national relations between Russia and the putative Crimean State now will be
considered.

Recognition and the International Relations of the Crimean “State”

The day after the independence referendum, the Verkhovna Rada (main legislative
body) of Crimea adopted a resolution stating that the referendum “showed that the
people of Crimea favoured joining Russia and, therefore, secede from Ukraine.”!®!

Under paragraph 1 of the resolution,

Crimea proclaims an independent sovereign State—the Republic of Crimea...
The Republic of Crimea intends to build its relations with other States on the
basis of equality, peace, good neighbourliness, and other universally recognized
principles of political, economic and cultural cooperation...The Republic of
Crimea appeals to the United Nations and to all States of the world to recognize
an independent State created by the peoples of Crimea.'®?

Russia, as noted, adopted an act on March 16, 2014, indicating that it recognized

Crimea as a “sovereign and independent state.”'®® This was a unilateral act, which in

itself is unremarkable. Recognition is typically communicated unilaterally.!%4
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Then came the annexation agreement. This was the “treaty” between Russia
and Crimea dated March 18, 2014, purporting to indicate the consent of the latter
to be incorporated into the former. The agreement was signed after the declaration
of independence and Russia’s recognition of the putative Crimean State. It noted
in its recital “a general Crimean referendum” and referred to “a decision to reunify
with Russia.” The matter was thus ostensibly analogous to the merger of the for-
mer German Democratic Republic with the Federal Republic of Germany—a freely
chosen act and a restoration. As Russia described it, the Crimeans demonstrated
their desire for annexation, and annexation restored an interrupted relationship.

By Article 1 of the annexation agreement, “the Republic of Crimea is deemed
to have been admitted to the Russian Federation.” Article 1 might have referred to
“reunification” or the like, which would have been more consistent with the recital.
To refer to admission of the territory reflected acquisition of a new territory or acces-
sion of a new participant—for example, “admission” of a new state to the United
States, “accession” of a Member to the European Union. In any case, not much
would seem to turn on the choice of the word “admission,” which principally con-
cerned (Russian) constitutional form.!%

Ratification evidently needed no real lapse of time, Russia ratifying the agree-
ment on March 21 (three days after signing). By Article 1, “admission” was effective
immediately upon ratification.

Article 4, paragraph 2, of the March 18, 2014, agreement declared that “the
border of the Republic of Crimea on land adjoining Ukrainian territory is the
Russian Federation state border.” Paragraph 3 indicated in respect of maritime areas
as follows:

The demarcation of the waters of the Black Sea and Sea of Azov is determined on
the basis of the Russian Federation’s international treaties and of the norms and
principles of international law.

This omitted (and presumably was meant to abrogate) the specification in earlier
bilateral practice of a maritime boundary in the Kerch Strait, a boundary that by
treaty Russia had recognized and guaranteed.!®® The Russian position now—that
Crimea is Russian Federation territory—would mean that the Kerch Strait no lon-
ger contains a maritime boundary between States. More will be said in Chapter 3
about unlawful changes of territorial status and maritime entitlement.'”

Article 4, paragraph 3, also introduced an international land boundary between
Crimea and Ukraine. No trace of this had existed in prior agreements or in Russian
claims.

The agreement of March 18, 2014, was, as far as is recorded, the only act of
the putative Crimean State in international relations. It does not however appear
to be the sole example of Russian treaty practice of this type. In January 2015,
Russia ratified a “treaty on alliance and strategic partnership” with Abkhazia, which
Georgia promptly protested as “a step towards the annexation of Georgia’s integral
territory.”168

It is clear that the purpose of the Crimean claim to statehood was to adopt an
act to bring about the extinction of that putative State and its merger with Russia.
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The Declaration of Independence of the Autonomous Republic of Crimea and
Sevastopol, which had been adopted by a joint resolution of the Supreme Council of
Crimea and the Sevastopol City Council on March 11, 2014, was unambiguous in
this regard. According to the Declaration,

1. If a decision to become part of Russia is made at the referendum of 16 March
2014, Crimea including the Autonomous Republic of Crimea and the city of
Sevastopol will be announced an independent and sovereign state with a repub-
lican order;

3. If the referendum brings these results, the Republic of Crimea as an indepen-
dent and sovereign state will turn to the Russian Federation with the proposition
to accept the Republic of Crimea on the basis of an interstate treaty into the

Russian Federation as a new constituent entity of the Russian Federation.'®

The steps in the process thus were identified on the eve of their implementation.
Crimea would declare independence and, then, under the claim of an independent
State, elect to be annexed by Russia. The Resolution of the Crimean Verkhovna
Rada adopted the day after the referendum carried through with the stated plan,
“appealling] to the Russian Federation with a proposal for the adoption of the
Crimean Republic by the Russian Federation as a new subject.”'”°

International law certainly permits an independent State to relinquish its inde-
pendence by agreeing to be annexed by another State. The lawfulness of that transac-
tion depends upon the independent State having formed a free decision—and, prior
to that, depends upon the actual existence of the independent State. Entities that are
not States well may enter into agreements under international law. Presumably the
same requirements of genuine consent apply. Such entities, however, can enter into
agreements only to the extent that their agreements concern subject matter that falls
within their powers. It could be that a State confers a power of plenary disposal on
one of its territorial units. Such a power would not be merely inferable; it would be
plain and express. Not having given the power away plainly and expressly, the State
alone retains it.

As argued above, it is not at all plausible that Crimea, occupied by a large Russian
force and its putative authorities relying upon that force for their influence in
Crimean affairs, could have formed a free decision in the relevant sense. This is the
case even if the assertion that Crimea constituted a State otherwise was subject to no
objection. At least earlier Russian jurists recognized the “rule concerning the nullity
of treaties obtained by means of the threat or use of force.”!”!

The difficulty to be considered further now is that nobody (except, possibly,
Russia) believed that Crimea was a State.

Recognition and Contested Statehood'”>

Recognition is the mechanism by which international law, in the absence of a cen-
tralized institution of certification, responds to claims of the emergence of new
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States."”? International law contains no fixed standard to say how many States must
recognize a putative new State before that entity’s status is definitive. The dif-
ficulties in respect of entities having attracted substantial recognition, but against
which a significant number of other States withhold recognition, have been noted
for some time.'74

Such difficulties do not arise where the collective (decentralized) judgment is
unanimous, or nearly so. This follows from the character of the putative act of
secession. Secession is not a usual municipal law act. It is an act purporting to undo
the constitutional system, or at least to remove the secessionist community from the
system; and thereby to create a new State. If a new State does result, then the act of
secession will have had a significant international law effect. This is what the IC]
was referring to when it said that the authors of Kosovo’s declaration of indepen-
dence intended their act to be one “the significance and effects of which would lie
outside” the legal order existing at the time for the self-administration of Kosovo.'”>
When such an act succeeds, it indeed has “significance and effects” for existing
States, for it introduces a new legal person having all the potential for relations with
other States that statehood entails.

Whether the act of secession will have that general legal effect cannot be deter-
mined by considering the act in isolation of its wider context. Of central importance
in the wider context will be how other States respond. Herein is the significance of
recognition. Recognition is the main mechanism by which States respond.

Crawford, acting for the United Kingdom in the Kosovo advisory proceedings,
considered the effect of putative acts of secession and, more particularly, how decla-
rations of independence relate to statehood as such. The Court would agree in the
Advisory Opinion that declarations are not subject to any relevant rule of general
international law.'”® Where the question is how a declaration relates to the emer-
gence of a new State, the general response—that is, how other States respond—is
the central question. According to Crawford,

A declaration issued by persons within a State is a collection of words writ in
water; it is the sound of one hand clapping. What matters is what is done sub-
sequently, especially the reaction of the international community. That reaction
may take time to reveal itself. But here [in respect of Kosovo] the basic position is
clear. There has been no condemnation by the General Assembly or the Security
Council; there have been a substantial number of recognitions. This is all in
sharp contrast to cases where there has been a fundamental breach of interna-
tional law in circumstances surrounding the attempt to create a new State—as
with the Bantustans, Southern Rhodesia, Manchukuo or the TRNC. In such
cases the number of recognitions can be counted on one hand, whether or not it
is clapping.”’

Yet the absence of applause cannot in itself nullify the existence of a State. The inter-
national community, notwithstanding the dispositive powers that it might exercise
under certain circumstances, has not (as yet under the modern law) developed a pro-
cedure for de-recognizing a State even in face of manifold problems. The continued
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existence of States like the Congo and Somalia in the face of internal disturbances
or Kuwait and Poland under armed occupation testifies to the resilience of the State,
as does the largely frigid response to proposals by doctrinal writers to renounce the
statehood of so-called failed States.'”® It also testifies to the point about the silent
audience: the absence of recognition (as distinct from active non-recognition) will
not deprive an entity that constitutes a State of its rights.

Non-recognition, then, is not a response that denies the existence of an estab-
lished State. Rather, it addresses the claimant that is not yet established as a State and
that has breached fundamental rules—and, more particularly, has breached them
in direct connection with its attempt to attain statehood. As set out above, a series
of municipal legal instruments of the Russian Federation purported to implement
the annexation of Crimea. Just prior to that, municipal instruments adopted in
Crimea purported to separate Crimea from Ukraine. Russia and Crimea adopted
the instruments against a backdrop of an international act—armed intervention in
Ukraine. The putative bases that the Russian Federation adduced as justifications
for use of force against Ukraine will be considered in Chapter 2. It is submitted that
none are convincing. But even where an intervention finds a basis in international
law, this is not a basis for a change of boundaries. Chapter 4 will consider in greater
detail the special privilege that attaches to boundaries and the territorial settlement
in international law.

As an act within a municipal legal order, albeit an act intended to have its main
effects outside that order, an act of secession is subject to the rules of the municipal
legal order. To say, as the IC] did, that those rules are distinct from the rules of
general international law and from the special international rules that might be
adopted to regulate an interim situation such as the one that existed in Kosovo!”?
does not render the municipal law rules irrelevant to how other States respond. An
act of secession that is plainly unlawful upon “an examination of the legality of the
secession according to the law of the state from which the territorial unit purports to
have seceded "' is unlikely to receive recognition from many States. It is unlikely to
receive recognition from any States very soon. It has never resulted in the separation
of territory from the State in a matter of forty-eight hours.

It certainly did not do so in Ukraine. There, a functioning central government
continued, and its authority was still accepted in virtually the entire territory—
and asserted in principle in the entire territory. There is little if any evidence that
Ukraine’s authority had been rejected in Crimea, or that, absent the armed interven-
tion by Russia, even the appearance of its rejection could have been sustained. There
had been murmurings in Crimea off and on about a preference for Russia;'®" but the
inhabitants had given no indication that they were ready to pursue secession in ear-
nest. No discussion had taken place between the secessionists and the central gov-
ernment, much less a formal negotiation, steps that the Canadian Supreme Court in
the Quebec reference, the other leading judicial authority, said that the international
community would expect and that the incumbent State has the right to require.'®?
The purported annexation was carried out without multilateral involvement of any
kind or even an observer process, which might at least have taken cognizance of the
facts on the ground.
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The shortest-lived State in the UN era, Zanzibar, acceded to independence from
the United Kingdom as of December 10, 1963."%3 As of April 26, 1964, Zanzibar
entered into union with Tanganyika to form the Union of Tanganyika and Zanzibar;
the Union shortly afterward renamed itself United Republic of Tanzania.'% In
between, Zanzibar was admitted as a Member State to the United Nations.'®> The
resolution of the Security Council recommending admission was adopted unani-
mously.!® The resolution on admission in the General Assembly was adopted by
acclamation.!®” This was a union of States properly executed—which means exe-
cuted by international law acts freely chosen by each participant.!3® Nobody doubted
the bona fides of the transaction; and the smaller partner had during its tenure been
a full participant in international relations. Its union with the larger partner did not
entail a change in the boundaries of a third State.

The Mali Federation lasted two months (June 20, 1960 to late August 1960),
following which its parts separated.’®® None were annexed or otherwise became
part of a preexisting State. The attitude of the former colonial administering power
remained one of “prudente circonspection et neutralité.”*°

With Crimea by contrast, the former union State had recognized the indepen-
dence of its constituent republic over twenty years before and, then, in an armed
intervention, was the decisive force behind a putative new State—a short-lived suc-
cessor to its own successor. The Ukrainian territory of Crimea declared indepen-
dence; Russia purported to enter into an agreement with the putative State—the
putative State’s sole recorded international act—and under that act Russia annexed
it. A writer has cogently observed that “an argument that [seeks] to distinguish the
final act of annexation from its first stages makes little sense; they are both viola-
tions of Ukraine’s right to control its own territory.”"' International law may say
little about municipal processes by which a new State can emerge in the territory of
an existing State; but international law most certainly says something—indeed, is
centrally concerned with—the relations between States. The central tenet in rela-
tions between States under the modern law is that each State respects the territorial
integrity of all other States. Good faith, too, is a principle of international law having
more than passing significance.”?

In respect of Russia and Ukraine, no State besides Russia accepted that a new
State had emerged in Crimea in the short hours between the declaration of indepen-
dence and the annexationist act. It would appear that the small handful of States
that recognized Russia’s forcible separation of Abkhazia and South Ossetia from
Georgia did not rally in time to communicate recognition of Crimea.'”® In any
event, the existence of an extremely small minority that asserts that those entities
constitute (or constituted) States did nothing to consolidate a general status—even
given six years to do so. A minority of one 4 fortiori could not have done so in respect
of Crimea over a period of five days.!”

The isolation and continued non-recognition of the putative States in Georgia
are instructive in this regard. If Russia’s armed intervention continues in eastern
Ukraine and putative “States” are declared under the cover of that intervention,'®
recognition by Russia and one or two supporters will have no more success in consoli-
dating the status claimed.
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Recognition as Unlawful Act

Classically, the “high political act of recognition” is one which no other State can
question.”® To describe the act as unquestionable is an overstatement. Recognition,
the discretionary element, strong as it is, is nevertheless an important international
law mechanism. Recognition is the principal way the international community
expresses judgment as to whether a new State has emerged. It would be surprising if
individual exercises of judgment that do not accord with the community judgment
were immune from scrutiny. So, though in the twenty-first century a discretion
remains, it is likely qualified by a certain deference to the appreciation formed by
States in general: “In the absence of collective action by the international commu-

”197__a formulation

nity, individual States are left to an appreciation of the position
in which it is implicit that in the presence of collective action, individual States are
at least in some way constrained.

The judgment entailed by recognition thus has a collective aspect. One or a
handful of States withholding recognition will not prevent a State from emerging;
and, conversely, one or a handful of States extending recognition will not summon
a State into being. This consideration is particularly salient where the existing State
in whose territory the secessionists claim to have created a new State still makes a
plausible claim to title.

The discretionary aspect here meets a certain limit. Recognition, in isolation,
does not affirm the creation of a new State, much less in itself effectuate the creation
of a new State. One State may believe itself free to extend recognition, but it well
may discover the act to have no effect. Moreover, to extend recognition as against a
near-unanimous judgment that no new State has come into being may well overstep
the discretion that the State otherwise enjoys.

It has long been understood that an exception to the discretion to recognize a new
State arises when the existing State maintains its claim, and not enough time has
elapsed, or the putative new State has not achieved a sufficiently stable existence, or
the situation has otherwise not sufficiently resolved itself, to justify moving beyond
that claim. The exact terms of the exception may be unclear at the margins. The
exception as such nevertheless is noted in the works of international law writers.!*®
The Institut de Droit International has noted it as well.'” That recognition might be
given prematurely, and that in giving it prematurely a State might attract respon-
sibility, is a position that States took on both sides of the controversy surrounding
the emergence of States in the territory of the former Socialist Federal Republic of
Yugoslavia in the 1990s.2%°

The parameters of a prohibition against premature recognition are not definite,
but an isolated case of recognition, in the presence of an armed intervention, in the
absence of any multilateral process, against the protest of the incumbent govern-
ment, followed immediately by annexation to the recognizing State, is not at the
borderline. If there is such a thing as an unlawful act of recognition, then Russia’s
recognition of Crimea is a clear case of an unlawful act.?"!

The response of the international community to date has accorded with
this conclusion. Chapter 3 will consider how the international community has

responded.



42 e Aggression against Ukraine

First, however, a residual argument in respect of the annexation of Crimea must
be considered. The introduction to Part I noted that the prohibition against the
change of boundaries by force almost certainly extends as well to situations in
which the use of force as such was otherwise lawful; Chapter 4 will explore this
point further. There was once, however, some question as to the absoluteness of
the exclusion, and that question may still have lingered in recent years, at least at
the margins. Sir Elihu Lauterpacht as Judge ad hoc in the Genocide case at least
suggested as much when he said, “It is beyond question that territory cannot law-
fully be acquired by the aggressive use of force.”?*> The conduct of the Russian
Federation, perhaps, has brought the question back to a degree.

Furthermore, the use of force against Ukraine, quite apart from the forcible
annexation of Ukrainian territory, constitutes a breach of obligation, unless a valid
basis for that use of force exists. For these reasons—to address the residual argument
about forcible acquisition of territory, and to address the other breach—the chapter
that follows will address Russia’s legal arguments for use of force against Ukraine.



CHAPTER 2

The Use of Force against Ukraine

range of situations exists in which a State may resort to force. Outside the

core cases of authorization for use of force under Chapter VII of the Charter

and use of force in self-defense following an armed attack but before the
organization of a collective response, the scope of the exceptions to the prohibition is
one of the most controversial matters of international law. It is not controversial that
the prohibition against use or threat of force under international law is not absolute,
the existence of qualifications on the prohibition being explicit in Article 51 of the
Charter. But the prohibition against acquisition of territory by threat or use of force
is. Chapter 4 considers this distinction in greater detail.!

The absolute character of the prohibition against acquisition of territory by threat
or use of force presents serious difficulties for Russia’s legal position. Even if use of
force were justified in connection with Russia’s intervention in Ukraine in 2014,
force could not be the basis for the annexation of Crimea. In the better understand-
ing of modern international law, the arguments that Russia espoused as bases for
the use of force against Ukraine are beside the point when seeking a legal basis for
the annexation of Crimea.

Russia nevertheless made the arguments and evidently made them in earnest.
Moreover, the arguments are relevant to the prior question of Russia’s armed interven-
tion. That is to say, prior to the forcible seizure of territory from Ukraine, Russia made
legal arguments that, whether or not credible, were admissible as arguments ground-
ing intervention as such. Each of the arguments therefore is to be considered.

It must be said, by way of caveat, that there is a degree of artificiality in assessing
the use of force here in isolation from its result. Intervention and annexation were
closely connected. While it would have been possible for Russia to intervene without
annexing Ukrainian territory, it did, in fact, annex territory. The unity of the opera-
tion, in retrospect, was real from the start, even if, until the last moment, Russia had
other options. A further reason for considering the arguments is the one stated at the
close of the preceding chapter. The absolute prohibition against the forcible acquisi-
tion of territory, though deeply entrenched, has sometimes been challenged, at least
implicitly. Russia’s pairing of forcible annexation with a litany of arguments to justify
the use of force is a further (implicit) challenge to the entrenched position.
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Finally, the sheer variety of arguments the Russian Federation made in connec-
tion with events leading to the annexation of Crimea, and the senior levels at which
those arguments were espoused, is indicative of the role of Russia’s intervention in
the putative self-determination act. However much the Russian Federation might
protest that it did not intervene (in Crimea or in the eastern parts of the country),
the evidence to the contrary is overwhelming. There are not many instances of
a State seeking to justify an intervention that did not occur.

Arguments that Russia put forward in 2014 as putative bases for its armed inter-
vention therefore now will be considered in turn: (a) the Black Sea Fleet agreements
furnished a basis for Russia’s presence in Ukraine; (b) dangers faced by Russians
abroad justified intervention; (c) events in Ukraine threatened regional stability;
(d) humanitarian principles or the “responsibility to protect” was applicable in
Ukraine; (e) Ukraine invited Russia to intervene; (f) the self-determination of
Russians in Crimea was under threat and could only be protected with external
assistance; (g) Western powers had intervened and so counterintervention was lawful;
(h) Russia had a right to resort to reprisals for breaches by Ukraine.?

The Black Sea Fleet Agreements

According to the president of the Russian Federation, he had...

received permission from the Upper House of Parliament to use the Armed Forces
in Ukraine. However, strictly speaking, nobody has acted on this permission yet.
Russia’s Armed Forces never entered Crimea; they were there already in line with
an international agreement. True, we did enhance our forces there; however. .. we

did not exceed the personnel limit of our Armed Forces in Crimea.?

National law authorization to use force in the territory of a foreign State has noth-
ing to do with international law, a point the president implicitly recognized. The
heart of the argument was that the presence of Russia’s armed forces in Crimea was
“in line with an international agreement.”

The “agreement” to which the president referred comprised a series of instru-
ments adopted in 1997 and 2010. The instruments addressed the former Soviet
naval fleet in the Black Sea and arrangements for basing it in Ukrainian ports.
The agreements were as follows:

(a) Agreement between the Russian Federation and Ukraine on the Status and
Conditions of the Russian Federation Black Sea Fleet’s Stay on Ukrainian
Territory, May 28, 1997 (“Ukrainian Territory Agreement”)’

(b) Agreement between the Russian Federation and Ukraine on the Parameters
for the Division of the Black Sea Fleet, May 28, 1997 (“Parameters of
Division Agreement”).®

(0 Agreement between the Russian Federation Government and the Government
of Ukraine on Clearing Operations Associated with the Division of the Black
Sea Fleet and the Russian Federation Black Sea Fleet’s Stay on Ukrainian
Territory, May 28, 1997 (“Clearing Operations Agreement”).”
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The three agreements entered into force together in accordance with Article 25 of
the Ukrainian Territory Agreement.

The Parameters of Division Agreement stipulates the precise numbers of mili-
tary, air, and naval units to be stationed in Ukrainian territory, and does so with
reference to the obligatory ceilings indicated in the Treaty on Conventional Armed
Forces in Europe of November 19, 1990.% The Clearing Operations Agreement
indicates that Ukraine leases to Russia land and infrastructure at Sevastopol and
Feodosiya, as set out in annexes 1 and 2 and maps 1 and 2 accompanying the
Parameters of Division Agreement.” The Ukrainian Territory Agreement also confers
a number of rights on Russia.

Throughout the Ukrainian Territory Agreement the rights of Ukraine as receiv-
ing State are affirmed. The movement of Russian vessels through Ukrainian ports
“are made in observance of the Ukrainian Merchant Shipping Code, the corre-
sponding port regulations, the shipping safety regulations, and [the regulations
governing] protection of the Ukrainian environment and fishing.”* Movement of
troops, whether in formation or individually, and of their matériel are subject to
“observance of border, customs, and other kinds of state control when crossing the
Russian-Ukrainian border in accordance with existing Ukrainian legislation.”"! The
basing arrangement is also clear not to confer anything resembling a sovereign right
on the sending State. The properties designated in the lease provisions under Article 2
of the Clearing Operations Agreement are identified as “land and infrastructure,”
not territory.'? Under such terms, the sending State, as would be expected, is in the
position of a leaseholder or similar beneficiary of limited specified rights; it is not
the territorial sovereign.

The Ukrainian Territory Agreement makes clear that the territory with which it
is concerned remains under Ukrainian jurisdiction. Article 19, paragraph 1, provides
(subject to narrow exceptions) that. ..

Ukrainian legislation is applied and Ukraine’s courts, prosecutor’s office, and
other competent organs take action in respect of cases involving crimes commit-
ted by persons forming part of military formations or their family members on
Ukrainian territory.'?

Article 6, paragraph 1, provides that...

Military formations carry out their activity at stationing locations in accordance
with Russian Federation legislation, respect Ukraine’s sovereignty, abide by its
legislation, and do not allow interference in Ukraine’s internal affairs.'

Article 2 of the Clearing Operations Agreement provides that Russia “will utilize the
leased land, coastal infrastructure, and water areas in conformity with Ukrainian
legislation in force.”™ Article 1, paragraph 2, of the Parameters of Division
Agreement provides that the “modalities of utilization of the installations of the
Black Sea Fleet...are defined by the Ukrainian party,” with the exception of par-
ticular properties and facilities designated in Articles 2 and 3.'® Russia is to inform
Ukraine beforehand who the commanding officer will be of the Black Sea Fleet."”
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Article 24 of the Ukrainian Territory Agreement provides for a Mixed Commission
(cross-referenced in Article 8 of the Parameters of Division Agreement and Article 6
of the Clearing Operations Agreement),'® and this is to resolve disputes regard-
ing the interpretation and application of the agreement. No appointment proce-
dure is indicated in the body of the treaty, or in the other two treaties, nor is an
appointing authority indicated. Diplomatic consultation is indicated as the default
procedure.”

The Ukrainian Territory Agreement remains in force for twenty years, after
which it extends automatically for further five-year periods, subject to a unilateral
termination clause (Article 25). The period in force of the Parameters of Division
Agreement is the same as for the Ukrainian Territory Agreement.?’ The Clearing
Operations Agreement was to remain in force until the parties “totally discharged
the obligations arising thereunder.”?! The dischargeable obligations are those relat-
ing to the apportionment of debts and similar matters under the further paragraphs
of Article 2.

The parties on April 21, 2010 adopted an agreement regarding the presence
of the Russian Federation Black Sea Fleet on the territory of Ukraine (“Kharkov
Agreement”). By that instrument they agreed to extend the effective period of
the 1997 basing arrangements. The 2010 agreement contains recitations affirm-
ing, inter alia, a May 31, 1997 Treaty (which itself had affirmed the inviolability
of existing borders)** and “the existing basing agreements of the Black Sea Fleet.”
It then extends the 1997 basing agreements “for 25 years from 28 May 2017 with
successive automatic five-year periods, unless either Party notifies the other Party in
writing not less than a year in advance of the completion of the term.”?® The agree-
ment stipulates that from May 28, 2017, Russia will pay Ukraine US$100 million
per annum as a “rental fee for the stationing of the Black Sea Fleet of the Russian
Federation on the territory of Ukraine.”?* It also stipulates that Russia will make
dispensations to Ukraine on the price of natural gas delivered under an existing
contract between Naftogaz Ukraine and Gazprom, subject to a formula relating to
market conditions.”

The 2010 agreement is a short text, having two substantive articles and a third
addressing entry into force. It contains no dispute settlement procedure or any
further specification of the fleet-basing arrangements, except the reference to the
May 28, 1997 agreements, which is to be interpreted as a renvoi.?

Whether they are taken individually or as a whole, it is impossible to see the
Black Sea Fleet agreements as anything other than a basing arrangement, not greatly
dissimilar to status-of-forces agreements (SOFAs) that States conclude in connection
with the hosting of foreign armed forces in their territory. They are not particularly
permissive to the sending State. They by no means go as far as the Guantdnamo
Bay lease under which the United States has “complete jurisdiction and control”
in a defined area of Cuba.”” Even less are they analogous to the Sovereign Base
Area arrangements under which the United Kingdom maintains permanent sov-
ereignty under the constitutional settlement in Cyprus.”® A fortiori, the Black Sea
Fleet arrangements certainly entail no right on the part of the sending State to inter-
vene in the political affairs of the host State. On the contrary, like a range of other
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agreements, they confirm Russia’s recognition of Ukraine’s borders at the time of
independence.”

Shortly after the Russian Federation began to deploy forces throughout the ter-
ritory of Crimea, Ukraine circulated a Non-Paper indicating that the deployments
constituted a breach of Russia’s international obligations. The Non-Paper noted,
inter alia, that the deployments were in breach of the May 31, 1997 Treaty and the
Ukrainian Territory Agreement of May 28, 1997.%° Reference was made in particu-
lar to Article 6 of the Ukrainian Territory Agreement stipulating respect for the
sovereignty of Ukraine.”® Ukraine later protested that steps by Russia to establish
a “full-scale and self-sufficient military force in Crimea” had led to a “gray zone”
subject to no effective regime of arms control.??

Ukraine also indicated that the conduct of Russia was in breach of Article 30 of
the UN Convention on the Law of the Sea.

A question arose as to whether Russia deployed troops in Crimea in excess of
the ceilings specified in the fleet agreements. If it did, then this would have con-
stituted a breach of the provisions by which the ceilings were stipulated. But that
is largely beside the point: a receiving State does not agree to the basing of troops
in its territory on the understanding that the troops may be used to disrupt its
territorial integrity. The Definition of Aggression includes as an act of aggression
the following: “The use of armed forces of one State which are within the terri-
tory of another State with the agreement of the receiving State, in contravention
of the conditions provided for in the agreement or any extension of their presence
in such territory beyond the termination of the agreement.”*® The use of agreed
forces to effect the breakup of the host State would be an extreme case of aggres-
sion in that sense.

The president of the Russian Federation on April 2, 2014, following the purported
annexation of Crimea, signed the Federal Law on Termination of the Agreements
Governing the Presence of the Russian Federation Black Sea Fleet on the Territory
of Ukraine. The Federal Law purported unilaterally to terminate the agreements.>
The International Law Commission in 2011, considering the effects of armed con-
flicts on treaties, had said that “a State committing aggression within the meaning
of the Charter...and resolution 3314 (XXIX) of the General Assembly...shall not
terminate or withdraw from a treaty or suspend its operation as a consequence of an
armed conflict that results from the act of aggression if the effect would be to the
benefit of that State.”® While the ILC identified the Security Council as competent
to determine whether aggression has occurred, it suggested that the determination
may involve judges and arbitrators as well.?¢

Protection of Co-ethnics Abroad
The Russian Federation alluded to difficulties allegedly faced by persons of Russian

ethno-linguistic origin in Ukraine. The president stated as follows:

Those who opposed the coup [overthrowing President Yanukovych] were imme-
diately threatened with repression. Naturally, the first in line here was Crimea,
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the Russian-speaking Crimea. In view of this, the residents of Crimea and
Sevastopol turned to Russia for help in defending their rights and lives, in pre-
venting the events that were unfolding and are still underway in Kiev, Donetsk,
Kharkov and other Ukrainian cities.

Naturally, we could not leave this plea unheeded; we could not abandon
Crimea and its residents in distress.?”

Russia’s Permanent Representative also referred to “people. .. fear[ing] for their lives
and safety.”?

The factual problem here has already been noted.** No situation existed, as veri-
fied by any reliable source, in which the Russian-speaking population in these places
faced a threat. Sporadic minor incidents, even if these were shown to have an ethnic
motivation, cannot provide the basis for an intervention. That would invite a nearly
limitless number of interventions.“’ As for a major incident, this might furnish the
factual basis for a targeted intervention—that is, an intervention narrowly tailored
in time and place for the purpose of addressing the incident. The Israeli raid on
Entebbe suggests the model.“! Russia, however, presented no evidence to show that
persons of Russian nationality or ethnic background were the victims of such an
incident in Crimea.

Further relevant here is the scope of the right Russia asserted. Russia’s interven-
tion was not narrowly tailored. This was the annexation of a whole province in
response to a period of civil unrest (unrest that proved to be transitory). As part of
a limiting principle, a rule of intervention for protection of nationals abroad would
have to contain an element of proportionality. This accords with the exponents of
protective intervention, the United States, for example, indicating that “there is a
well-established right to use /imited force for the protection of one’s own nationals
from an imminent threat of injury or death in a situation where the state in whose
territory they are located either is unwilling or unable to protect them.”?

Even where the factual circumstances pleaded by the intervening State have been
verified, considerable uncertainty exists as to what factual circumstances precisely
would justify intervention under the protective rubric. This is an unsettled area of
the law.%3 It is submitted here that even under the most permissive interpretation
of a protective principle, the Crimean intervention was out of all proportion to the
threat as portrayed by Russia. It is hard to see how the deployment of troops, at near
division strength, and the complete supplanting of the territorial State’s adminis-
tration, with no mechanism for a return to normal conditions, were justified by
persons merely being “threatened with repression.” “Residents in distress’—as the
Russian president described the Crimeans in March 2014—cannot be enough to
justify a de facto takeover. Even lesser abuses long have suggested the need for lim-
its, and so earlier views, such as Sir Humphrey Waldock’s,% which attributed States
wide license in the matter, have now largely been moderated. Most writers address-
ing the use of force for the protection of nationals of a State abroad now favor
strict limits.”> Writers addressing Russia’s intervention in Ukraine in particular
have concluded that protection of the Russian population was not a valid basis for
the intervention.® The Council of Europe has taken a similar position, PACE for
example “consider[ing] that justifying. .. military actions by a member State against
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other member States by the need to protect its own citizens is not compatible with
Council of Europe standards.™’

To the extent that Russia pleaded a right to protect its nationals, this was largely
in respect of persons on whom Russia had conferred nationality recently. The issu-
ance of passports to persons in Georgian territory to give a putative basis for inter-
vention was sharply criticized in any case.’® PACE considered that the “en masse
distribution of Russian passports to persons living outside the Russian Federation
(‘passportisation’) is contrary to the Council of Europe’s principles.”® A State pre-
sumptively enjoys wide discretion in determining who its nationals are; but this
discretion has limits; and whether the State remains within the limits will be judged
in view of the wider circumstances.’® Nationality conferred as a prelude to invasion
merits no deference.

The more serious difficulty here is the even broader right that Russia posited.
Russia did not restrict its putative justification to those holding its nationality.
It asserted a right to protect a wider and less precisely defined class—persons having
a historical or ethno-linguistic connection to the intervening State. This was not,
in the main, pleaded as a case of intervention to aid holders of Russian passports,
even holders of very new Russian passports such as the persons over whom Russia
claimed to have a right of protection in the Georgian regions, Abkhazia and South
Ossetia.”! Russia, instead, pleaded a right of intervention with reference to the senti-
ments or cultural affinities of the inhabitants of another State.

Other States have claimed a right to intervene in order to unify the lands in
which the inhabitants feel a connection to a particular culture or language—but
no State has done so in any significant way since 1945. A long history underlies
claims like those Russia now makes. The history has a benign chapter—namely, the
practice of the Permanent Court in respect of minority rights. States with a connec-
tion to minority populations availed themselves of legal procedures to oppose treaty
obligations to the States in which the populations were found.>* States, as time went
on, however, did not restrict themselves to treaty rights or to legal procedures. The
pursuit of irredentist claims by force was an assault on public order that neither the
rules nor the institutions of the day survived.”?

Regional Stability

According to the president of the Russian Federation, “Crimea is...a very impor-
tant factor in regional stability.”>* Other officials said that Ukraine could affect the
security and stability of neighboring regions of the Russian Federation.”® The diffi-
culty with these assertions is that, though in the aftermath of the forcible separation
of Crimea from Ukraine there is evidence of a regional crisis, previously there was
not. This contrasts with Kosovo, where the Security Council noted “the enormous
influx of Kosovo refugees into Albania, the former Yugoslav Republic of Macedonia,
Bosnia and Herzegovina, and other countries, as well as. . . the increasing numbers of
displaced persons within Kosovo, the Republic of Montenegro and other parts of the
Federal Republic of Yugoslavia.”>® A crisis existed in Kosovo and put several vulnera-
ble States at risk. Both the crisis and the risk were widely acknowledged. Scarcely any
State or body outside Russia believed that events in Crimea were of that character.
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Humanitarian Principles or “Responsibility to Protect”

The foreign minister of the Russian Federation said to the Human Rights Council
on March 3, 2014, that intervention by Russia in Ukraine was “about protection
of our citizens and compatriots”—a claim already addressed above under the pro-
tection of co-ethnics. The foreign minister in the same statement referred to “the
most fundamental of the human rights—the right to live, and nothing more.”” The
phrasing echoes the initial postulates of a responsibility to protect.’® Responsibility
to protect, as postulated, would involve collective determinations that “the most
fundamental of human rights” were at stake.” Upon much the same considerations
as relate to protective intervention under a nationality principle and as relate to
regional stability, the factual basis for a humanitarian intervention in Ukraine did
not exist. No other State and no international organization believed that it did.

Invitation

The Russian Federation transmitted to the Security Council on March 3, 2014,
a statement of the same date purportedly made by V. F. Yanukovych, the deposed
president of Ukraine.®® The statement was as follows:

As the legally elected President of Ukraine, I hereby make the following
statement.

The events on the Maidan and the illegal seizure of power in Kyiv have
brought Ukraine to the brink of civil war. Chaos and anarchy reign in the coun-
try, and people’s lives, safety and human rights are under threat, particularly in
the south-east and in Crimea. With the influence of Western countries, open
acts of terror and violence are being perpetrated and people are being persecuted
on political and linguistic grounds.

I therefore appeal to the President of Russia, V. V. Putin, to use the armed
forces of the Russian Federation to restore law and order, peace and stability and
to protect the people of Ukraine.®!

Mr. Yanukovych, a month later, said that he “was wrong” to have invited Russian
troops into Ukraine and that he had “acted on [his] emotions” in so doing.®?

As an initial observation, it is to be doubted whether, under a system of cabi-
net government and parliamentary responsibility, a statement that results from
the “emotions” of a single, individual declarant, is disowned by the government in
effective control of the State for which he claims to speak, and within five weeks
is repudiated by the declarant himself, expresses a State position having interna-
tional legal effect. The formation of treaties and the adoption of unilateral declara-
tions are not identical processes, but the rules concerning one bear some relation to
the other.®® Earlier in the era of modern international law, a purported agreement
between heads of State, whose status as such was clear, but which contradicted one
State’s existing obligations and was concluded in secret and without consultation
with competent departments, was quickly repudiated; the four-article text signed
by Kaiser Wilhelm and Tsar Nicholas on a yacht in the Baltic in 1905 never entered
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into force.® A unilateral statement, too, where it denotes a substantial change in
legal relations but where its constitutionality under national law is not obvious,
may well come under scrutiny. This was the case with the statement of the King of
Jordan renouncing claims to the West Bank; the context (in particular the peace
process) and Jordan’s subsequent confirmation of the act made clear that it was
valid.® Determining whether unilateral acts produce legal consequences or not “it is
necessary to take account of their content, of all the factual circumstances in which
they were made, and of the reactions to which they gave rise.”*

An ordinary agreement to do ordinary things needs no affirmation by third par-
ties. But, where an agreement would overturn the presumptive inviolability of a
State’s borders, how others respond may be relevant. In 2013, Mali invited France
to intervene in its territory.”” The Security Council welcomed “the swift action by
the French forces, at the request of the transitional authorities, to stop the offensive
of terrorist, extremist and armed groups.”®® This was a statement that (a) confirmed
the existence of a situation calling for action; (b) confirmed that the competent
authorities had made a request; and (c) approved the intervening State’s response.
The putative invitation to Russia received no such affirmation.

There are situations, like the putative treaty of the Russian Tsar and the uni-
lateral declaration of the Jordanian king, where a question arises, but the question
concerns the workings of a largely stable constitutional apparatus. There are other
situations where the State has entered a period of convulsion. Apparently central to
Russia’s position that Russia was invited to intervene in Ukraine is the assertion that
Ukraine had entered such a period; and that the only government with which to
have dealt was that supposedly embodied in the deposed president. Russia, by taking
this position, sought to invoke a series of considerations relating to the effectiveness
of governments and the representational capacity of opposition groups.

The classic case in which a national crisis cast the capacity of a government in
doubt is Somalia~v. Woodhouse Drake ¢&& Carey (Suisse) S.A. (The Mary). Hobhouse J.

said as follows:

The factors to be taken into account in deciding whether a government exists
as the government of a state are: (a) whether it is the constitutional government
of the state; (b) the degree, nature and stability of administrative control, if any,
that it of itself exercises over the territory of the state; (c) whether Her Majesty’s
Government has any dealings with it and if so what is the nature of those deal-
ings; and (d) in marginal cases, the extent of international recognition that it has

as the government of the state.®’

Applying the factors as indicated, Hobhouse J. concluded that the “interim gov-
ernment [of Somalia] certainly does not qualify” and, thus, its instructions were
not valid.”® A central consideration in Somalia v. Woodhouse Drake & Carey was
the collapse of Somalia into factional fighting. The collapse was complete. The
country contained no central authority. Hobhouse J. in particular credited the
British government observation that “there is at present [no] effective government
in Somalia.””! This was a very different situation from that in Ukraine in February
and March 2014.
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To consider the Woodhouse Drake factors in turn: (z) The Ukrainian interim
government came into being amid a public convulsion—but the administrative
apparatus of Ukraine passed into the hands of the interim government without
discontinuity or disruption in the constitutional system at large. The interim
government set about organizing new elections to regularize the situation—early
elections organized with all deliberate speed, and then further elections later to
allow time for a more considered public dialogue. The interim government in this
sense was “the constitutional government of the state.” Its status as such received
broad recognition.”” (4) Outside the areas where armed intervention by the Russian
Federation had commenced, the interim government enjoyed stable administrative
control; its ability to maintain that control was not in doubt at the level of the ordi-
nary functioning of the State apparatus. (¢) The international relations of Ukraine
continued with no significant rupture. Where a government’s diplomatic apparatus
has continued to act, challenges to the government’s competence to represent the
State indeed have been rejected.”> And () the situation in respect of the first three
factors was not “marginal”; but, in any event, there was no widespread practice to
suggest non-recognition of the interim government. Only a small number of States
took steps (and symbolic steps only) to indicate support for the deposed president.
The deposed president by and large was not recognized as the head of government
or otherwise dealt with as if he were. Unrest, even unrest leading to the expulsion of
a government, is not the same as disintegration of public order.

The approach taken in Somaliav. Woodhouse Drake drew cogent criticism; greater
clarification of the judicial function in such cases was needed.”* Nevertheless,
Hobhouse ].s four factors remain a useful analytic guide. Applied to the facts in
February and March 2014, Somalia v. Woodhouse Drake does not support the propo-
sition that Mr. Yanukovych continued as president of Ukraine.””

Spanning over these considerations is a further problem. The scope of an invita-
tion, in addition to being limited by its own terms, is limited by general international
law. An invitation cannot be a license to carry out a breach of jus cogens rules. Jurists
and States have posited that the constraints are tighter still.

When the USSR intervened in Hungary during the uprising of 1956, the invita-
tion was not from the resistance but, purportedly, from the existing government. The
head of government, Imre Nagy, denied, however, that he issued it.”® Conclusion
5 of the General Assembly’s Report of the Special Committee on the Problem of
Hungary stated as follows:

The act of calling in the forces of a foreign State for the repression of internal
disturbances is an act of so serious a character as to justify the expectation that no
uncertainty should be allowed to exist regarding the actual presentation of such
a request by a duly constituted Government.”’

This suggests that the burden of establishing the validity of the invitation will
be higher, where the invited forces take action, which normally the receiving State
would not permit others to take. A major military operation, supposedly in aid of
putting down a revolt in which significant parts of the population are taking part, in
effect supplants the receiving State’s effective power. An invitation having this effect



Use of Force e 53

is not to be inferred from uncertain statements or attributed to uncertain sources.
The Soviet intervention in Hungary took place at the height of the Cold War, but
the principle seems to have general applicability. As seen in interventions during the
disturbances of the early 2000s in the Congo, a State may consent to foreign assis-
tance in a time of civil disturbance or rebellion in its territory.”® The indication of
consent, however, must be clear, and it is unlikely to be open-ended.”

This is against a backdrop of general wariness about intervention in internal
armed conflict. Modern international law has shifted to disfavor intervention in
civil wars and other internal unrest, even if it has not rejected such intervention
entirely. Greg Fox notes this point in connection with Ukraine.?° The Institut de
Droit International, though probably going too far, drew useful attention to the
trend. According to Article 2, paragraph 1 of Le principe de non-intervention dans
les guerres civiles,

Les Etats tiers sabstiendront d assister les parties & une guerre civile sévissant sur le
territoire d’un autre Etat.s!

[Third States shall refrain from giving assistance to parties to a civil war which is
being fought in the territory of another State.]

The Institut further stipulated,

Les Etats tiers emploieront tous moyens pour éviter que les habitants de leur territoires,
nationaux ou étrangers, réunissent des contingents et des équipements, franchissent
la frontiére ou sembarquent dans leur territoires, pour fomenter ou déclencher une
guerre civile 8

[Third States shall use all means to prevent inhabitants of their territories,
whether nationals or aliens, from raising contingents and collecting equipment,
from crossing the border or from embarking from their territories with a view to
fomenting or causing a civil war.]

The further stipulation is one of a number which the Znstitut formulated. The third
State also is to refrain, inter alia, from sending armed forces or military volunteers,
instructors, or technicians to a civil war (Art. 2(a)); drawing up or training irregu-
lar forces (Art. 2(b)); supplying weapons (Art. 2(c)); or allowing their territory to
be employed as bases for any party to a civil war (Art. 2(e)). Doswald-Beck largely
concurred with the Institut’s position that third State intervention is not available
as an aid against insurrection.®®> Kref§ has asked whether such a prohibition in
truth has crystallized;®* Pellet et al. identify limits within which an intervention
might be legal, the clear case of exceeding the limits being that where the State
“ali¢ne. . .son indépendence”® The other factors—the authority of the actor trans-
mitting the invitation, in particular—will be considered in light of the circum-
stances as a whole.

When the Institut in 2011 revisited the question of aid against insurrection,
it did not re-affirm Article 2(a) from the 1974 principles as such. It instead indi-
cated conditions under which intervention would be permitted. In its resolution
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of September 8, 2011, the Institur indicated that “military assistance may only be
provided upon the request of the requesting State. .. The request shall be valid, spe-
cific and in conformity with the international obligations of the requesting State.”3¢
Governments aiding Iraq against the self-styled Islamic State took the view in 2014—
2015 that a valid invitation “provides a clear and unequivocal legal basis” for mili-
tary action.’” Iraq’s request for assistance was communicated by the foreign minister
and was also set out in the framework of the Paris conference of September 15, 2014,
in which Iraq welcomed “the commitment...by 26 States to provide the new Iraqi
Government with all necessary support in its war against ISIL.”#

The Institut principles (1975) also would prohibit the third State from “prema-
turely recognizing a provisional government which has no effective control over a
substantial area of the territory of the State in question.”® The emphasis here is on
the “effective control over a substantial area.” The principle would seem to apply,
conversely, to a new government which is in firm control of nearly the whole territory
as against a deposed head of government either no longer in the territory or making
only short (and undisclosed) visits to certain places. States in the last thirty years
have tended to deal with the effective government and not to take a view, except in
extreme cases, as to the mechanism of governmental transition.”’

Force in Aid of Self-Determination

The difficulties in applying the law of self-determination in the case of Crimea have
been set out above. This was not a situation where the conditions for the exercise of
external self-determination were met.

Even if Crimea were a territory entitled to exercise a right of self-determination
by establishing itself as a separate State, that in itself would not have entitled a State
to use force to aid Crimea in attaining that end.

The Friendly Relations Declaration suggests that, where a colonial country or
people is forcibly denied the exercise of its right to external self-determination, some
qualification to the general rule of noninterference may operate. The question is
what options for intervention such a qualification might entail. According to the
Declaration,

Every State has the duty to refrain from any forcible action which deprives peo-
ples referred to above in the elaboration of the present principle of their right
to self-determination and freedom and independence. In their actions against,
and resistance to, such forcible action in pursuit of the exercise of their right to
self-determination, such peoples are entitled to seck and to receive support in
accordance with the purposes and principles of the Charter.”!

Two paragraphs after this paragraph is the oft-quoted provision that protects the ter-
ritorial integrity and independence of the State. That provision in turn, however, is
apparently subject to the “equal rights and self-determination” of colonial peoples:

Nothing in the foregoing paragraphs shall be construed as authorizing or
encouraging any action which would dismember or impair, totally or in part,
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the territorial integrity or political unity of sovereign and independent States
conducting themselves in compliance with the principle of equal rights and self-
determination of peoples as described above and thus possessed of a government
representing the whole people belonging to the territory without distinction as
to race, creed or colour.”

It would seem to follow that the protection of territorial integrity is not absolute.
It might be suspended where the State is not “conducting [itself] in compliance
with” the stated principle. Whether such a suspension of territorial integrity is in
truth available outside the colonial context and, if so, to what extent, is subject to
an extensive debate.”

If this provision is read together with the preceding provision positing a “duty
to refrain from any forcible action” in the stated circumstances, it would seem to
follow that a failure to act “in compliance with the principle of equal rights and self-
determination of peoples” entails a right of resistance on the part of a people against
the State that has failed to comply. The right of the people would appear to include
(a) a right to undertake “actions against, and resistance to,” the State that has not
complied and (b) a right to request “support” from other States. It is the second
branch that is of interest here.

In considering the meaning of the term “support” in this context, an initial point
is that the Friendly Relations Declaration affirms the established pacific principle
of international law. It indicates, “States shall settle their international disputes
by peaceful means” and that States “shall refrain in their international relations
from the threat or use of force against the territorial integrity ... of any State.” These
rules take precedence at least in drafting order over self-determination. They simi-
larly would seem to take precedence over the concept of “support” in aid of self-
determination.

Whether the drafting order entails a legal hierarchy or not, it would significantly
re-order the international system to place the use of force in self-determination cases
on a hair trigger. It is for this reason that writers and jurists have been doubtful that
the right to self-determination entails a right on the part of a people to use force
against a State. The question exposed sharp divisions between the Western States
and recently decolonized States when it arose in the General Assembly.”* Nothing
like a consensus emerged.

Indeed, the Friendly Relations Declaration did not say that the “support” that
the people (as a juridical entity) are “entitled to seek and to receive” from other
States includes armed intervention.”” The position is strongly held that such sup-
port as a people may request in connection with a claim to self-determination is
limited to pacific measures. The Security Council, when addressing “support” to
peoples engaged in the struggle for decolonization, avoided language that would
have affirmed a right to armed measures.”®

Military and Paramilitary Activities in and against Nicaragua occasioned a foray
into the matter by the IC]J. The Court found that “no... general right of interven-
tion, in support of an opposition within another State, exists in contemporary
international law.”” Judge Schwebel was afraid that this did not go far enough: if
there was no general right, then perhaps in specific situations a right would exist.
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Writing in dissent, Judge Schwebel sought to clarify the point by excluding an
implied specific right:

In contemporary international law, the right of self-determination, freedom and
independence of peoples is universally recognized; the right of peoples to struggle
to achieve these ends is universally accepted; but what is zor universally recog-
nized and what is 7oz universally accepted is any right of such peoples to foreign
assistance or support which constitutes intervention. That is to say, it is lawful for
a foreign State or movement to give to a people struggling for self-determination
moral, political and humanitarian assistance; but it is not lawful for a foreign
State or movement to intervene in that struggle with force or to provide arms,
supplies and other logistical support in the prosecution of armed rebellion.”®

The right in doubt would be for the intervening State to use “force or to provide
arms, supplies and other logistical support in the prosecution of armed rebellion.”
So this is a question of intervention by arms. Such intervention is generally prohib-
ited under Charter Article 2, paragraph 4. To ground an intervention in support of
self-determination, a specific exception therefore would have to have emerged.

The exception—to the extent that it exists—would have to keep sight of the
terms in which the Friendly Relations Declaration frames it. This would be an
exceptional right on the part of the self-determination group to “to seek and to
receive support’—as against “forcible action” taken to frustrate the “pursuit of the
exercise of their right to self-determination.” In other words, the Declaration, which
expresses the furthest possible evolution of such an intervention right, limits the
right to the situation in which the incumbent State uses force to suppress the self-
determination right. Two prerequisites thus condition the application of the puta-
tive right to intervene: there exists a people holding the right to self-determination
in the relevant sense, and the State is using force to prevent them from exercising
that right.

On the evidence, Ukraine, to the extent that it resisted the putative right of
self-determination of Crimea at all, did not do so in a forcible way. The situation
with which the Friendly Relations Declaration was concerned—that where the State
forcibly frustrates self-determination—thus did not arise. Proportionality would
also seem relevant here. The deployment of a large and able force in the territory
was not in proportion to any force resisting the supposed pursuit of the rights of the
Crimean people. The chosen remedy in the circumstances—the separation of the
territory from the incumbent State—was also not in proportion to the problem, if a
problem existed at all.” This consideration applies independently of whether a self-
determination right existed in the first place.

With regard to the putative Donetsk and Luhansk republics that were later pro-
claimed in eastern Ukraine, the absence of the self-determination right renders such
an intervention right inapplicable: these are not self-determination units in the
relevant sense.

What is more, the armed intervention in support of the putative republics is hard
to distinguish from threats and acts against Ukraine as a whole. If (for purposes of
argument only) it were accepted that the right to self-determination applied to the
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Donetsk and Luhansk entities, then an armed intervention (under the most permis-
sive interpretation of the right of intervention) would be available only as an aid to
their resistance. Armed intervention going further than thac—that is, an attack on
the State from which those entities are seeking to separate—would not be justified.

In Chapter 1, Russia’s claim that Crimea was a territory whose inhabitants held
an entitlement to self-determination was considered on its own terms.'®® That is to
say, the claim was considered with reference to the law of self-determination and
the situation of the Crimeans (ethnic Ukrainians, ethnic Russians, and Tatars). The
problems with Russia’s claim on its terms were noted. Use of force by Russia in
Crimea, however, introduced a further problem.

The Russian Federation claimed that the separation of Crimea from Ukraine
was an expression of popular will. A significant problem with that claim is that the
referendum that Russia says reflected the popular will in Crimea was organized
and carried out in a situation of armed emergency. PACE concluded that “the drive
for secession” had nothing to do with a real political movement in Crimea; it was
“instigated and incited by the Russian authorities, under the cover of a military
101 At the heart of the right to self-determination is the freedom of the
people to decide the fate of their territory. It is impossible to say whether the people

intervention.

have in truth reached their decision freely when a State has exercised such force and
threat as to overwhelm the situation.

This is as much the case for an exercise of force by the incumbent State as by
an intervening State. In neither case is it sound to presume that an act of self-
determination has taken place. The General Assembly was involved with the several
self-determination referendums noted in Chapter 1. Its involvement illustrates the
concern that the conditions be right for such an act. These were referendums where
no taint of unlawfulness affected the situation as a whole, and where no doubt
existed that the people participating in the referendums had a right as a matter of the
law of self-determination to do so. In any event, the international practice in respect
of monitoring such procedures is now highly developed;'? if there were anything to
have been gained from a referendum in Crimea, there is no obvious legal reason to
have conducted it in haste, in a period of public crisis, and in the absence of third
party observation. This is a further problem raised by use of force in Crimea: it
deprives the self-determination claim of the basic materials that would be necessary
for its validation.

It will be recalled that, when South Africa proposed a plebiscite for Namibia, evi-
dently in the hope that it would have a curative effect, the ICJ rejected the proposal
in light of the underlying wrongful act.!”> Whatever the cause of the emergency in
Crimea at the time of the referendum—on a considered view, the cause was an act
of aggression of Russia—this meant that the situation in the territory was such that
an exercise in participatory democracy, if one had taken place, arguably would not
have addressed the underlying problem. Democratic action, though a desideratum in
certain situations, is not a universal solvent.

Finally, for use of force in any case to be valid under a principle of aid to self-
determination, international law imposes a basic measure of good faith. Good
faith is a principle of international law that has been found to apply in a variety
of situations.!” It surely applies where the conduct to be tested has disrupted the
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territorial integrity of a State. The good faith of the intervening State is not obvious
where intervention led immediately to the incorporation of the territory in question
into the intervening State—and all the more so when this is a territory that the
intervening State openly identifies as having strategic importance.'®® Nor is good
faith obvious where, as with Donetsk and Luhansk, putative self-determination
units emerge only in the presence of a significant armed intervention.

As suggested before, the timing of events is relevant in this regard. A change
in the constitutional structure of the Russian Federation and the putative creation
and extinction of an independent State of Crimea took place over the course of
barely ten days starting with the declaration of independence by putative authori-
ties in Crimea on March 11 and concluding with the formal annexation act on
March 21. The United Nations era, as noted in Chapter 1, has seen other short-
lived States,'°® but none as short as this and none that was summoned into being
following an armed invasion and extinguished by annexation to the country that
sent the invading force. When Russia asserted that it employed armed force in aid
of self-determination, the circumstances did not support the inference that this was
an assertion in good faith.

Counterintervention

Russia alleged that the European Union or individual Western States had inter-
vened in the internal affairs of Ukraine, including to the extent that the removal of
the president in February 2014 was owing to intervention.'”” The allegation should
be seen in light of the argument espoused by senior Russian officials that Western
institutions, by supporting human rights in Russia, have encroached on Russia’s
rights as a State. Chapter 7 addresses the wider implications of Russia’s turn against
human rights. Insofar as Russia has referred to human rights in Ukraine as an inter-
vention and thus as a legal basis for a counterintervention, the following points may
be made.

The IC] in the Nicaragua case indicated that an element to a wrongful inter-
vention is that, by means of the intervention, one State seeks to override another
State’s “choice of a political, economic, social and cultural system” or “the formula-
tion of foreign policy.”'”® The further element is that the State seeks to do this by
“coercion.”!” The Court did not define the outer limits of “coercion,” saying only
that acts involving a threat or use of force fall within the definition. Nevertheless, no
definition would be workable if it swept into the category of unlawful conduct the
whole range of interactions and influences that form part of modern international
relations. States interact today in many noncoercive ways.

No multilateral body in 2014 found that an intervention had taken place in
Ukraine."!” As noted above, States and organizations largely accepted the transition
to a new government, the unrest in Ukraine at the time notwithstanding. The most
that can be said is that a number of States and organizations called for Ukraine and
Russia alike to observe their treaty commitments, including in the fields of human
rights and democracy. Calling on a State to observe an international law obligation
is not intervention. As the PACE observed, where a State has entered into treaty
commitments in respect of human rights and democracy, “violations... [of those
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commitments] can...not be considered domestic affairs sensu stricto and are legiti-
mate areas for concern or criticism from other countries.”'!! The expression of con-
cern or criticism, in short, is not an intervention. It furnishes no basis therefore for a
counterintervention to say that States have drawn attention to violations.!?

Even where a factual basis arguably exists for the allegation that intervention
has taken place, proving the facts has been notoriously difficult. On the facts of the
situation, it is inconceivable that Russia could establish that an intervention had
occurred in Ukraine in 2014 prior to its own.!”®> This may look like a mere forensic
point—a point about establishing a fact through evidence in a courtroom. It is how-
ever fundamental: if allegations of intervention not held to any real test provided
a basis for counterintervention, then the number of potential counterinterventions
would be considerable.

Reprisal

States under modern international law seldom have invoked reprisal as a legal basis
for use of force. Countermeasures—measures that otherwise would be unlaw-
ful but in any event are peaceable—themselves form a controversial subject.
A modern doctrine of countermeasures exists as part of the law but the applica-
tion of the doctrine in practice gives rise to difficulties.!" A doctrine of forcible
countermeasures—that is, reprisals—is that much more problematic—both in
principle and in application.

In an earlier era, reprisal constituted a well-used mechanism in inter-State rela-
tions. It was a mechanism short of war but involving armed force. The main early
case—but one that began to reveal unease with reprisals as a concept—concerned
a series of incidents between Germany and Portugal in southern Africa during
World War L. The tribunal in the Naulilaa case,'” the locus classicus of the reprisal
rule, applied a set of conditions to the State purporting to have acted in accordance
with the rule. The State needed to show that (a) the State against which it employed
reprisals had performed an unlawful act; (b) efforts at a negotiated settlement proved
fruitless; and (c) the reprisals taken were proportionate to the unlawful act."!® The
proportionality requirement would appear to have been a development, influenced
by the Great War,'"” and expanding upon a less specific limitation that had referred
to “les expériences de I’ humanité et les régles de la bonne foi, applicables dans les rapports
d’Etat & Etar” [the experience of humanity and the rules of good faith applicable in
inter-State relations].!"® The tribunal rejected Germany’s position that its attacks on
Naulilaa were lawful reprisals; the situation failed to meet any of the conditions.
This was the position of an earlier era. Even then, however, conditions limited the
availability of reprisal as a justification for use of force.

The modern position, by contrast, is widely understood to be one of prohibition
without exception. The Friendly Relations Declaration says that “States have a duty
to refrain from acts of reprisal involving the use of force.”"” ARSIWA Article 50
makes clear that the modern regime of countermeasures does not override the gen-
eral prohibition against use of force: “1. Countermeasures shall not affect: (a) The
obligation to refrain from the threat or use of force as embodied in the Charter of
the United Nations.” The Annex VII tribunal in Guyana v. Suriname agreed.'*
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Writers in the UN era have largely followed this position. Dinstein belongs to the
minority who would include a doctrine of reprisal in modern international law.!?!
Other leading publicists state categorically that reprisal (in the sense of the forcible
countermeasure) is unlawful in all circumstances. This dates to the 1960s or earlier;
it is arguably part of the Charter law on use of force. Bishop, for example, writing in
1965, saw reprisals as forbidden under the Charter.'??

A problem with a rule permitting reprisals is that it is difficult to make the lim-
its work reliably in practice. Bishop put it as follows: “Acts of reprisal were looked
upon as a ‘self-help’ remedy limited by international law; but the limitations could
become illusory because either side could change the legal situation and escape these
limitations by resorting to war.”'** Thirty years later, Brownlie, considering opera-
tions that a State would justify under a principle of forcible countermeasures, also
identified their practical application as giving rise to problems. He thought that the
evidentiary problems were particularly serious: “Such operations fall outside any
legitimate concept of self-defence, more especially when there is no independent
assessment of the evidence alleged to justify the action.”'?* Without an independent
assessment, the dangers of abuse are that much more serious.

Yet in the reality of inter-State relations it would appear that reprisal has remained
an instrument of policy. A range of incidents in modern practice may be instanced
in which the purpose behind the use of force would appear to have been to respond,
ex post, to some threat or act by the target against which force is used.'”> The States
using force may or may not have conceived of their actions under the rubric of repri-
sal, but the practice is nevertheless strongly suggestive.

As of November 2014, no significant representative of the Russian Federation
had described the use of force against Ukraine as a reprisal as such. Yet the reality
of Russia’s relations with Ukraine in the period leading to the annexation of Crimea
suggests a political motive for retaliatory acts. During the intervention in February
and March 2014, the Russian government referred to the failure of the Ukrainian
government to conclude a loan agreement that would have connected the State to
the Russian Federation for financial purposes. The failed agreement evidently would
have formed part of a larger political plan in which the Russian Federation had
hoped to involve Ukraine.!? It is widely understood that the Russian Federation
had close ties with the Ukrainian president who was deposed on February 22,
2014, and perhaps a sense of political investment in him. The removal of President
Yanukovych from office took place, in part, because the Ukrainian public was dis-
satisfied with the steps which his government was taking to conclude the agreement
with Russia. The government that replaced him preferred to associate Ukraine with
the European Union.

The Russian Federation was clear that it regarded the removal of the president as
an act not in accordance with the interests of the Russian Federation, if not a hostile
act as such. The act appears to have frustrated, or at least constrained, a wider ambi-
tion to establish a consolidated Eurasian zone. It would be surprising if; in its policy
deliberations, the Russian Federation considered armed action against Ukraine in
isolation from these wider plans. The search for a deterrent against their further
unraveling would have entailed a range of possible strategies; Russia had adopted
trade measures against Ukraine in 2013, evidently to deter Ukraine from adopting
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an Association Agreement with the EU.!?” Use of force as a strategy in the circum-
stances of 2014 would certainly not have been lawful; but it might have seemed
logical. It was a further step after earlier nonforcible measures had failed to achieve
a lasting effect. Its demonstration effect would have been potent.

Kazakhstan, Belarus, and the Russian Federation on May 29, 2014, adopted
an agreement to form the Eurasian Economic Union (EaEU).!*® The correlation
between the EaEU agreement and the use of force against Ukraine certainly does
not establish a causal link; some have suggested that use of force against Ukraine
may have weakened, not strengthened, the Russian Federation’s Eurasian policy.'?’
In any event, the unlawfulness of armed reprisal in the circumstances is clear.
The main modern proponent of a rule of forcible countermeasures would agree.
Dinstein, referring to ARSIWA Article 50, paragraph 1, says as follows: “This is an
unassailable statement of international law. If forcible countermeasures are taken
in response to [a] breach of international law...not constituting an armed attack,
they are unlawful.”’®® This is a complete answer to the suggestion (if one were to be
made) that use of force against Ukraine was a valid exercise of a right of reprisal.
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CHAPTER 3

Non-recognition

vents in Ukraine instigated a widespread response. As Russia’s intentions

became clear, States and international organizations made their response

clear: under the circumstances of March 2014, any attempt to forcibly
change the international status of territory of Ukraine would lack validity under
international law.

The response of States and of international organizations did not halt the armed
intervention or the separation and annexation of Crimea; the Russian Federation
also maintained its claim for putative independent entities in eastern Ukraine. The
response did, however, set the stage for a long-term legal policy. If maintained and
extended, this is the policy of denying the putative annexations and separations
legal effect.

This is not the first time that an unlawful territorial situation has attracted
non-recognition. A largely unified response followed the putative independence
of so-called Homelands in South Africa.! A similar response followed the Turkish
invasion and occupation of the northern part of Cyprus.? The unlawful con-
tinuation of the presence of South Africa in Namibia (South-West Africa) was
another case in which non-recognition was nearly universal.> The effects of non-
recognition in none of these situations were immediately felt on the ground in any
considerable way.

Non-recognition of Irag’s putative annexation of Kuwait by contrast might be
seen to have had relatively rapid effect. The effect of non-recognition in that case,
however, is harder to judge. The international response against unlawful annexa-
tion quickly graduated to one of collective self-defense; the unlawful situation was
reversed in a matter of months.

In all of these cases non-recognition nevertheless was meaningful. It frustrated
the attempt by the State to consolidate an unlawful situation through a policy of fair
accompli. Non-recognition was an important part of the wider response when the
territorial settlement was challenged. The distinction between non-recognition and
other measures will be considered further in a later section of this chaprer.*



64 e Aggression against Ukraine

The chapter begins with the response of States to the annexation of Crimea,
then sets out the response of international organizations. Considering judicial and
arbitral practice to date, a preliminary outline of non-recognition in courts and
tribunals is then suggested. The chapter concludes by considering the specific
legal consequences that non-recognition of the annexation may be expected to
have.

The next chapter (Chapter 4) places the practice of non-recognition of annexa-
tion in a wider context. The context is the legal system, which since 1945 has
rested upon the stability of the territorial settlement. How the territorial settlement
is reflected throughout and undergirds the system is considered. With the founda-
tional character of the territorial settlement in mind, Chapter 5 turns to the spe-
cial character of the forcible breach of the territorial settlement, with reference in
particular to the obligatory character of non-recognition.” Chapter 6 considers how
international law has treated use of force that did not involve the forcible acquisition
of territory.°

State Practice

As will be seen later in connection with General Assembly practice, a majority
of States formally joined the general response against the forcible annexation of
Crimea. Over half the member States favored a statement declaring that the annex-
ation is not to be recognized or given any other support. The particular positions
of a number of States are well illustrated by their statements in explanation of vote.
A number of States also adopted declarations outside the Organization.

After considering express non-recognition, joined by the majority of States, the
present section considers other States. As will be seen, rather than constituting a
coherent block in opposition, the other States held a range of positions.

States Affirming Non-recognition of the Seizure of Crimea

The predominant view among States was that the purported annexation of Crimea is
unlawful and is not to be recognized. Representative examples may be canvassed.
France on March 18, 2014, issued the following communiqué in the name of the

president of the Republic:

The Russian President has today signed a treaty integrating Crimea into Russia.
This act comes after the holding of a referendum in Crimea which is illegal under
Ukrainian and international law.

I condemn this decision. France recognizes neither the results of the refer-
endum held in Crimea on 16 March nor the incorporation of that region of

Ukraine into Russia.’

There was a preemptive aspect to the French president’s statement, as the formal act
of annexation under Russian municipal law was as yet several days in the future.
Nevertheless, as of March 18, the writing was on the wall, and France made clear that
the steps to come would not be accepted. The purported treaty between Russia and
Crimea, already signed, was seen to be an act devoid of international law effect.
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The next day, the prime minister of the United Kingdom adopted a similar, if
somewhat more detailed, statement. He said as follows:

The steps taken by President Putin today to attempt to annex Crimea to Russia
are in flagrant breach of international law and send a chilling message across the
continent of Europe.

Britain depends on the stability and security of the international order. That
relies on a rules based system where those who ignore it face consequences. And
that’s why the EU and the United States have already imposed sanctions.

It is completely unacceptable for Russia to use force to change borders, on the
basis of a sham referendum held at the barrel of a Russian gun.?

The United Kingdom understood that the separation of territory from Ukraine was
not an act of self-determination intended to create a new State but, rather, an unlaw-
ful use of force to aggrandize the intervening State.

The spokesperson of the German Government said on March 17, 2014, that the
referendum in Crimea. ..

violates the Ukrainian constitution and is a breach of international law...It is
illegal in our view...[W]e will not recognise the results. .. The way the referen-
dum was held quite clearly contravenes the most elementary requirements of any
fair and free vote.?

The emphasis in the German statement was on the lack of accordance between the
Crimean referendum and the laws of Ukraine. As the Canadian Supreme Court had
said in the Quebec reference, municipal constitutionality, though not in itself deter-
minative of international lawfulness, likely will be considered by States when they
assess the situation. The statements of Germany and other European States accord
with the Supreme Court’s opinion in that regard.

Following the purported annexation of Crimea by Russia, the German Government
through its spokesperson referred more specifically to international law:

The German government...condemns the signing of a treaty under which
Crimea and Sevastopol will become part of the Russian Federation...Like the
Russian military intervention in Crimea that preceded it, this step is in breach of
international law. This is a unilateral drawing of new borders, and thus a massive
intervention in the territorial integrity of Ukraine. The German government will
naturally not recognise this action of the Russian Federation."
Like the statement of the United Kingdom on the same day, Germany’s response
reflected the understanding that borders cannot be changed by force if the interna-
tional order is to remain secure.

A statement by the minister for Foreign Affairs of Japan on “Measures against
Russia over the Crimea referendum” indicated as follows:

1. The referendum in the Autonomous Republic of Crimea, Ukraine violates the
constitution of Ukraine. It has no legal effect and Japan does not recognize its
outcome.
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2. Japan deplores that Russia has recognized independence of the Autonomous
Republic of Crimea which infringes on unity, sovereignty and territorial integrity
of Ukraine. Japan can never overlook an attempt to change the status quo with
force in the background.

4. Japan strongly urges Russia to withdraw its recognition of independence of the
Autonomous Republic of Crimea and not to attempt annexation of that, observ-
ing international law and respecting Ukraine’s unity, sovereignty and territorial
integrity. Japan also expresses grave concern and apprehension over increasing
tensions in the eastern part of Ukraine."

Japan thus invoked both the municipal illegality of the referendum and the premature
character of Russia’s recognition of the putative independence of Crimea. (Further to
premature recognition, see Chapter 1 under “Recognition as Unlawful Act”).!* Japan
also suggested the inadmissibility of changes to the territorial stazus quo effected by
force: this was a case of putative independence “with force in the background.”

The European Council and its presidency adopted a series of statements reflect-
ing the position of the heads of state and government of the European Union as a
whole. The statement of March 6, 2014, reads as follows:

We strongly condemn the unprovoked violation of Ukrainian sovereignty and
territorial integrity by the Russian Federation and call on the Russian Federation
to immediately withdraw its armed forces. .. The solution to the crisis in Ukraine
must be based on the territorial integrity, sovereignty and independence of
Ukraine, as well as the strict adherence to international standards. We con-
sider that the decision by the Supreme Council of the Autonomous Republic of
Crimea to hold a referendum on the future status of the territory is contrary to
the Ukrainian Constitution and therefore illegal.?

The European Council convened again on March 20-21. In its Conclusions from
the meeting, the Council said as follows:

The European Union remains committed to uphold the sovereignty and territo-
rial integrity of Ukraine. The European Council does not recognise the illegal
referendum in Crimea, which is in clear violation of the Ukrainian Constitution.
It strongly condemns the illegal annexation of Crimea and Sevastopol to the
Russian Federation and will not recognise it. The European Council asks the
Commission to evaluate the legal consequences of the annexation of Crimea and
to propose economic, trade and financial restrictions regarding Crimea for rapid
implementation.!4

The presidency of the European Council, addressing the OSCE Permanent Council
on March 27, 2014, said,

We do not accept the statement made by the Russian Federation ... alleging that
Crimea is not part of Ukraine. Crimea is part of Ukraine. The European Union
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remains committed to uphold the sovereignty and territorial integrity of Ukraine
within its internationally recognised borders. The OSCE Special Monitoring
Mission has a mandate to work throughout Ukraine, including Crimea. We do
not recognise the illegal referendum in Crimea, which is in clear violation of
the Ukrainian Constitution. Nor do we recognise Russia’s illegal annexation of

Crimea and Sevastopol.””

In the UN General Assembly, the European Union said that it “firmly believes
that there is no place in the twenty-first century for the use of force and coercion to
change borders in Europe or elsewhere.”’® National illegality thus was noted here
as well, and, again, not as a complete answer to the question of annexation, but as a
strong indication of the difficulties. The presence of the armed forces of the Russian
Federation was noted.

The United States, through its Permanent Representative to the United Nations,
indicated that “we...stand with international law...and the fundamental princi-
ple that borders are not suggestions.””” The U.S. Permanent Representative earlier

had said,

“The crisis was never about protecting the rights of ethnic Russians and was
always about one country’s ambition to redraw its own borders.'

The president of the United States, by Executive Order 13622 of March 20,
2014, found that “the actions and policies of the Government of the Russian
Federation, including its purported annexation of Crimea and its use of force in
Ukraine, ... threaten [Ukraine’s] peace, security, stability, sovereignty, and territo-
rial integrity.”"” The president, on March 17, had called for the territorial integrity
of Ukraine to be respected;*® and on February 28 noted “Russia’s commitment to
respect the independence and sovereignty and borders of Ukraine.””" The United
States thus expressly addressed—and dismissed—Russia’s putative grounds for inter-
vention. In the US view, the forcible annexation of Crimea was not justified as an act
to protect the rights of persons of Russian ethnic and linguistic origin in Crimea.?

A range of other States indicated that they would not recognize the purported
annexation. States with outstanding territorial disputes were particularly pronounced
in their condemnation.?

Nigeria and Indonesia, two of the leading States of the Non-Aligned Movement,
indicated that the annexation of Crimea was invalid. Nigeria, which had had its
own secessionist crisis in Biafra and which had settled boundary disputes through
international adjudication, expressed hope that the situation in Ukraine might be
resolved through dispute settlement procedures; Nigeria associated itself with the
general policy of non-recognition by voting in favor of General Assembly action
(which will be discussed in more detail later in the present chapter).?* Indonesia,
a State with separatist regions (Aceh, western New Guinea), indicated that it would
“not accept any separation of territory” that would affect Ukraine’s territorial
integrity.”

Argentina, though abstaining in the General Assembly, had voted in favor of the
draft resolution in the Security Council.?® The president of Argentina described
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the referendum in Crimea as “worthless.”®” Argentina most likely did not have a
secessionist threat in mind but, instead, perhaps hoped that the more doubt cast
on referendums as a means to settle self-determination questions, the better. The
inhabitants of the Falkland Islands (Malvinas) would not vote in favor of Argentina
if a referendum were held to determine the islands’ fate. As noted in Chapter 1,
self-determination applies to a Non-Self-Governing Territory like the Falkland
Islands in a special way; Argentina perhaps thought it prudent to oppose referen-
dums generally.

The declarations instanced here provide a framework of legal policy for further
response to the situation between Russia and Ukraine. In that framework, States
adopted a number of sanctions against Russia, largely related to assets and travel
of particular Russian officials.?® It remains to be seen what further measures States
adopt under national law to implement international non-recognition.” The mea-
sures adopted will contribute to the role of individual States “as guardians of com-
munity interest.”>°

Non-recognition of the separation of Crimea from Ukraine is consistent with the
position that States earlier adopted in respect of attempted separations of territory
from Russia. In particular, when the Russian Federation undertook armed actions
to suppress the attempted secession of Chechnya, States were clear that Chechnya
was, and was to remain, part of Russia.’’ Regional organizations adopted the same
position.>* Russian politicians, in tones bordering on paranoia, declared that NATO
was preparing to invade the North Caucasus.?® Nothing of the sort happened; noth-
ing of the sort was planned; and the consistent practice of the relevant States and
their organizations was categorical in its respect for Russia’s territorial integrity. It
indeed would be ironic if, in discounting the West’s assurances in this regard and
acting against the territorial settlement, Russia has now set in train a revision of the
international order, which in truth opens Russia to challenges from abroad (though
it is hard to imagine that these would come from the West). The possibility will be
considered further below that Russia, by ignoring the past consensus that favors
settled boundaries, may invite future difficulties for its own legal security.**

States Adopting Positions Other Than Formal Non-recognition

Not all States formally associated themselves with non-recognition of the separation
of Crimea from Ukraine. A rather elliptical heading is needed to describe a disparate
group. The States that declined to join the general formal response by no means
necessarily approved Russia’s conduct; some did; others plainly did not; others still
adopted positions of apparently studied ambiguity.

A notable example of ambiguity was China. China, for example, did not reject
Russia’s actions in Crimea. China did not, however, expressly support the referendum
or annexation. China’s response was as follows:

China always respects all countries’ sovereignty, independence and territorial
integrity. The Crimean issue should be resolved politically under a framework
of law and order. All parties should exercise restraint and refrain from raising
the tension.®
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To say that an “issue” remains to “be resolved politically under a framework of law
and order” is to imply that the parties are not at present on an appropriate course
to settlement. Though measured, this entails concern over both parties’ conduct.
China in 2009 took a very different view of the possibility that Kosovo might sepa-
rate from Serbia: “The exercise of the right of self-determination shall not under-
mine the sovereignty and territorial integrity of the State concerned.”®® This was to
state categorically that China believed that Kosovo should not be separated from
Serbia; China did not specify whether or not Crimea must remain part of Ukraine
bug, instead, said how Russia and Ukraine should address the conflict.

China abstained on March 27, 2014, when the General Assembly adopted reso-
lution 68/262. China again drew attention to the processes for settlement. China
“callled] on the international community to make constructive efforts, including
through good offices, to ease the situation in Ukraine” and “for the early establish-
ment and implementation of an international coordination mechanism.”?’

As a State having a number of outstanding territorial issues,”® China unsurpris-
ingly was deliberate in its response to the annexation of Crimea. But here again a
divergence between China’s positions is visible. China in respect of its maritime
and territorial disputes in East Asia has maintained that bilateral negotiation is the
only appropriate mechanism.*” China’s position in the General Assembly in respect
of Crimea, by contrast, seems to be that multilateral measures—for example, an
“international coordination mechanism”—would be appropriate.

China’s position on the substantive aspects of the question of Crimea also seems
to be at some variance with its eatlier views concerning secession. To be sure, China
in the General Assembly by no means endorsed referenda as a mechanism for deter-
mining the wishes of the inhabitants of parts of the State who might wish to secede.
However, China’s rather ambiguous position in respect of Crimea is in stark contrast
to its position on Kosovo. In 1999, China’s representative in the Security Council
said as follows:

There are nearly 200 countries and over 2,500 ethnic groups all over the world.
The majority of countries are home to multiple ethnic groups, and many countries
have ethnic problems...[W]e are...opposed to any act that would create division
between different ethnic groups and undermine national unity. Fundamentally
speaking, ethnic problems within a State should be settled in a proper manner by
its own Government and people, through the adoption of sound policies. They
must not be used as an excuse for external intervention, much less used by for-
eign States as an excuse for the use of force. Otherwise, there will be no genuine
security for States and no normal order for the world.*°

The focal point of China’s objection then was use of force. However, China equally
stated its opposition to “any act that would create division.” This was an omnibus
objection against any and all acts tending to divide a State. It was an objection
deeply rooted in China’s modern history. It reflected the security imperatives of a
State that in living memory has had so many internal difficulties. China’s position
on Crimea is noteworthy for its relative disinterest in the problem. From the ear-
lier position, which was one of heightened concern over secession, China appears



70 e Aggression against Ukraine

to have shifted to a position that allows acquiescence in secession, perhaps even
mild support.

Or at least secession that leads to re-unification. It is to be asked whether, con-
sidering Russia’s claim of an historic right to “re-unify” a territory formerly part of
the State, China perceives a precedent that would support China’s own territorial
desiderata. In this light, China would see Crimea not as a threat that might lead to
territory being lost but as a precedent that might facilitate territory being gained.
If such a view has taken hold in China, then its taking hold may reflect a growing
confidence in the cohesion of the State. China in 1999 was concerned to rule out
any act that might validate secession; China in 2014 was ready to promote the emer-
gence of precedents favorable to the to the re-incorporation of of territories said to
belong to a historic legacy.

India, the largest Non-Aligned State, was identified as supporting the annexa-
tion of Crimea.’! India’s position on the better view, however, was more reserved
than that. The prime minister of India, in conversation with the president of the
Russian Federation, “emphasized the consistent position India had on the issues of
unity and territorial integrity.”? India’s abstention in the General Assembly disas-
sociated India from the collective statement of non-recognition. Abstention is not a
significant form of support.

As the practice of other States in connection with Crimea illustrates, abstention
in the General Assembly is consistent with a range of positions, including objection.
Saint Vincent and the Grenadines, which abstained from GAR 68/262, criticized
the “would-be imperial Powers” for “manipulate[ing] or selectively accept[ing]” ref-
erendums; it associated itself with CARICOM’s statement calling for preservation
of Ukraine’s territorial integrity.*> Uruguay, which also abstained, stated that “in the
specific case of the Crimean peninsula Uruguay believes that any declaration that is
not in line with the constitutional principles of the Ukrainian State cannot alter the
internationally recognized borders and therefore contravenes the principle of the ter-
ritory integrity of States.™* Ecuador (also abstaining) said that “a local referendum
is not sufficient to justify a change in the territorial integrity of a State.”™ Botswana
took a similar position, indicating that it “does not support the dismemberment of
sovereign nations, either through unilateral declarations of independence or through
coercion by external forces.”™® A number of others evidently shared that position.?’
Noteworthy in these statements is the express distinction between two issues: use
of force, on the one hand, and unilateral separation as elected by a region without
consultation with the whole, on the other. These States objected, and in several
instances in strong terms, to the use of the referendum as a vehicle for secession.
This suggests a more general proposition. It suggests that they accept that the State
as a whole has a right to preserve its integrity as a territorial unit as against local
initiatives that ignore the general community right. This accords with the position
as usually understood under international law.

When casting a vote in the General Assembly, every State is its own finder of
fact; so when a State sets out factual appreciations in explanation of vote, there is
no requirement of conformity with the reliable determinations of fact reached else-
where. The factual conclusions of States that cast votes against the non-recognition
resolution (as distinct from the larger number of States abstaining) are nevertheless
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worthy of note. Several of the States voting against GAR 68/262 disagreed with the
conclusions of fact made by the main regional organizations (the practice of which
will be considered later in this chapter) and with almost all States that expressed
a position in respect of the facts. Nicaragua, for example, said that the situation
involved Western powers “financ[ing] and direct[ing] from outside internal situa-
tions of violence and terrorism.™® Bolivia indicated that events in Ukraine belong
to “the series of attacks suffered by our countries in recent years.”® North Korea
indicated that “the current crisis in Ukraine...has been unquestionably caused
by the interference of the United States and other Western countries...and their
instigation of chaos and disorder.”>® Whatever legal position is taken about events
“in recent years,” it is difficult to credit a factual appreciation that sees the separa-
tion of Crimea as the result of “violence,” “terrorism,” or “attacks” perpetrated by
Western States against Ukraine.

Even so, States that voted against non-recognition of the annexation were by
no means supportive of the annexation itself. Bolivia, for example, refrained from
“takling] a position on the referendum that took place in Crimea [and] on the ter-
ritorial situation of that region.”' For one of the few States that ostensibly mounted
a riposte to the general (active) rejection of annexation, this was rather tepid.

Non-recognition by the international community as a whole, as Christian
Tomuschat described the practice, is “an essential legal weapon in the fight against
752 While the statements of
individual States, like those noted above, may coalesce to form a general position,

grave breaches of the basic rules of international law.

international organizations also have acted in situations calling for an organized
response. An organized response to the purported annexation of Crimea has taken
shape in organizations since March 21, 2014.

United Nations: Political Organs

The “deterioration of the situation in the Autonomous Republic of the Crimea,
Ukraine” prompted Ukraine on February 28, 2014, to invoke Articles 34 and 35 of
the Charter.”® Ukraine on March 13 called upon the General Assembly to “examine
the situation” in accordance with Article 11, paragraph 2, and invoked the right to
individual and collective self-defense under Article 51.54

A word is in order about the steps by which the political organs of the United
Nations came to address the situation in Ukraine, and then the response of those
organs may be considered.

Seisin of the General Assembly
Under Charter Article 34, the Security Council. ..

may investigate any dispute, or any situation which might lead to international
friction or give rise to a dispute, in order to determine whether the continuance
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of the dispute or situation is likely to endanger the maintenance of international
peace and security.

Article 35, paragraph 1, invites “any Member of the United Nations” to bring any
dispute, or any situation, “of the nature referred to in Article 34” to the attention
of either the Security Council or the General Assembly. These provisions belong to
Chapter VI—Pacific Settlement of Disputes.

Article 11 belongs to Chapter IV concerning the constitution and powers of the
General Assembly. The General Assembly’s power under Article 11, paragraph 2,
includes the power to discuss “any questions relating to the maintenance of inter-
national peace and security” and to make recommendations as to the same. As
Article 11, paragraph 2, relates to questions “brought before it,” Ukraine’s request of
March 13 to examine the situation placed the matter of aggression against Ukraine
before the Assembly. The provision is cross-referenced by Article 35, paragraph 3,
which further indicates the role of the General Assembly in the settlement of dis-
putes. The General Assembly has addressed situations under Article 11, paragraph 2,
with some frequency, including in its recent practice.”

A formal position is that Article 11, paragraph 2, entails a restriction on the par-
ties that the General Assembly may address under that provision, its power being to
address “the state or states concerned or. . . the Security Council or. .. both.” In prac-
tice, the addressees have been more extensive and more diverse. They have included,
for example, “the Taliban and the United Front”>® “the Taliban, Al-Qaida and
other extremist and criminal groups™®” “all parties” and “all sectors of society” in
the Guatemala Peace Agreements’®*—that is to say, a range of non-State actors. They
also have included the Member States as a whole.”’

As to the content that the General Assembly may incorporate into a resolution
that it adopts under Article 11, paragraph 2, the early practice is instructive. The
Uniting for Peace Resolution—GAR 377 (V) of November 3, 1950—provided
a template for General Assembly involvement in situations where the veto of a
Permanent Member impedes the Security Council. According to the Uniting for
Peace resolution,

If the Security Council, because of lack of unanimity of the permanent members,
fails to exercise its primary responsibility for the maintenance of international
peace and security in any case where there appears to be a threat to the peace,
breach of the peace, or act of aggression, the General Assembly shall consider
the matter immediately with a view to making appropriate recommendations to
Members for collective measures, including in the case of a breach of the peace
or act of aggression the use of armed force when necessary, to maintain or restore
international peace and security.*

This concerned collective measures of armed enforcement. The further paragraphs
of the resolution identified specific steps in organizing those measures.®!

It has been said that non-recognition, though a form of collective response—and,
as will be seen next, in certain situations an organized form of collective response—
is not to be equated with a sanctions regime that prohibits lending “support or
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assistance” to the party in breach.%? If this negative characterization were accepted—
that is, if non-recognition is not a sanctions regime—then the resolution that calls
for non-recognition of an unlawful situation certainly presents no difficulties as to
competence. The competence exists to call for “the use of armed force”; it would
very much seem that non-recognition is a lesser included case.

Security Council Draft Resolution

In response to the situation in Ukraine, States placed a draft resolution before the
Security Council on March 15, 2014. The draft resolution would have affirmed that
“no territorial acquisition resulting from the threat or use of force shall be recog-
nized as legal.”®® Referring to the referendum in Crimea that would take place the
next day, the draft noted that “Ukraine has not authorized” the referendum. The
draft then...

declareld] that this referendum can have no validity, and cannot form the basis
for any alteration of the status of Crimea; and call[ed] upon all States, interna-
tional organizations and specialized agencies not to recognize any alteration of the
status of Crimea on the basis of this referendum and to refrain from any action or

dealing that might be interpreted as recognizing any such altered status.*4

The Russian Federation vetoed the draft. China abstained. The remaining thirteen
Member States voted in favor. Having failed to find a single supporter in that organ,
the Russian Federation thus was thoroughly isolated in the Security Council.

General Assembly Resolution 68/262

The matter then was put to the General Assembly. The General Assembly, on March
27, 2014, adopted resolution 68/262 (“Territorial integrity of Ukraine”).> The reso-
lution was adopted with 100 votes in favor to 11 against with 58 abstentions.®® The
States casting votes against the resolution were Armenia, Belarus, Bolivia, Cuba,
North Korea, Nicaragua, the Russian Federation, Sudan, Syria, Venezuela, and
Zimbabwe. As noted above, a number of States that abstained from the resolution
placed emphasis on the centrality of the protection of territorial integrity in interna-
tional law.” The withholding of favorable votes by other States would seem to have
reflected concerns over procedure or competence, not ambivalence about the legal
character of the situation between Russia and Ukraine. With respect to some States
that are generally assumed to align themselves with Russia, it is noteworthy that
more active support of the Russian position was withheld.

Resolution 68/262 affirmed the commitment of the General Assembly “to the
sovereignty, political independence, unity and territorial integrity of Ukraine
within its internationally recognized borders.”® The resolution also called upon
“all States to desist and refrain from actions aimed at the partial or total disruption
of the national unity and territorial integrity of Ukraine, including any attempts
to modify Ukraine’s borders through the threat or use of force or other unlawful
means.”® The phrase “or other unlawful means” is not often found in adopted UN
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texts concerning armed aggression; resolution 68/262 seems to be the first General
Assembly resolution to have used it. It is a catch-all provision. It suggests that the
resolution is concerned not only with acts falling under a minimalist understand-
ing of “threat or use of force.” It suggests that the General Assembly’s purpose is to
address any unlawful means that might be used to disrupt Ukraine’s national unity
and territorial integrity.

By comparison, the catch-all phrase in Articles 2, paragraph 4 of the Charter,
which is used in the Friendly Relations Declaration as well—“or in any other manner
inconsistent with the purposes of the United Nations”—refers not to the means but
to the object that the means are employed to obtain: threat or use of force is unlaw-
ful if used against the territorial integrity or political independence of any State or
“in any other manner inconsistent.””® The expression “or other unlawful means” in
GAR 68/262, instead, would seem to address a wider potential repertoire of aggres-
sion. For example, it would seem to address the use of irregular forces such as army
personnel wearing no insignia or special operatives mixing with demonstrators in
urban settings. “Devious but still unlawful means,””! which the aggressor might
adopt in order to evade the expression “threat or use of force,” in this view, are
captured by the resolution. This echoes an “other means” clause proposed in one of
the early drafts of the Charter of the Nuremberg Tribunal.”? Other examples of the
(infrequent) use of the phrase in UN organs have concerned international money
laundering, where the conduct constituting the breach likewise is likely to entail
deception and creative evasion.”

The phrase accords with the broader prohibitions contained in the Friendly
Relations Declaration as well, which the preamble to GAR 68/262 invokes. The
preamble of GAR 68/262 quotes the provision of the Friendly Relations Declaration
that “territory of a State shall not be the object of acquisition by another State
resulting from the threat or use of force.” The Declaration, in its list of prohibited
conduct, refers to “threat or use of force to violate the existing international bound-
aries of another State or as a means of solving international disputes, including
territorial disputes and problems concerning frontiers of States.” It also refers, inzer
alia, to “propaganda for wars of aggression,” “organizing or encouraging the orga-
nization of irregular forces or armed bands including mercenaries, for incursion
into the territory of another State,” and “organizing, instigating, assisting or par-
ticipating in acts of civil strife or terrorist acts in another State.””* These categories
are relevant, too, to the situation in Ukraine. The resolution embraces them. The
prohibition against the range of aggressive acts thus enumerated is one of general
international law.”

Resolution 68/262 indicates the obligation of non-recognition in its penultimate
and final paragraphs. These are as follows:

The General Assembly. ..

5. Underscores that the referendum held in the Autonomous Republic of Crimea
and the city of Sevastopol on 16 March 2014, having no validity, cannot form
the basis for any alteration of the status of the Autonomous Republic of Crimea
or the city of Sevastopol.
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6. Calls upon all States, international organizations and specialized agencies not
to recognize any alteration of the status of the Autonomous Republic of Crimea
and the city of Sevastopol on the basis of the above-mentioned referendum and
to refrain from any action or dealing that might be interpreted as recognizing
any such altered status.

These paragraphs are evocative of the provision of the Friendly Relations Declaration
stipulating that “no territorial acquisition resulting from the threat or use of force
shall be recognized as legal,” the preamble of the resolution already having referred
to the Declaration and the prohibition against the acquisition of territory by threat

¢ and

or use of force. They also evoke the Stimson Doctrine of non-recognition”
the modern articulation of the community obligation to resist situations created
by serious breach of fundamental rules.”” Chapter 5 will consider that obligation
more closely.”®

March 2014 is not the first time that an armed intervention followed by puta-
tive annexation has called for a response in the principal organs of the UN. There
was a series of resolutions following Indonesia’s annexation of East Timor in 1975.
The ICJ in the East Timor case considered the resolutions.”” None of them said in
terms that States must not recognize the alleged incorporation of the territory into
Indonesia or that States must deal only with Portugal as the State responsible for the
international relations of the territory, a point that Portugal resisted strenuously®’
but which the Court concluded to be dispositive.’! The text of GAR 68/262 is in
this way to be distinguished from the resolutions that were involved in East Timor.%*
The circumstances of its adoption, too, must be distinguished. East Timor was a
Non-Self-Governing Territory under Chapter XI of the Charter, not a State, a point
that we will return to shortly.

Responses to Forcible Change of Regime Distinguished

GAR 68/262 also differs from those resolutions that addressed armed interventions
involving a forcible change of government but not involving an attempt to change
the disposition of territory or boundaries.

The General Assembly responded to Viet Nam’s intervention in Cambodia in
1979 by “deeply regretting” the intervention and “demand|ing] the immediate with-
drawal of all foreign forces.”®® The General Assembly later “deplor(ed] that foreign
armed intervention and occupation continue[d] and that foreign forces [had] not
been withdrawn.”®* The United States’ practice in that case, which included extended
non-recognition of the new Cambodian government, which thanks to interven-
tion had put an end to genocide, has been described (justifiably) as “bizarre.”® In
its resolutions concerning intervention in Cambodia, the General Assembly did
not call on States to refrain from recognizing the new government.®® The Khmer
Rouge—the deposed regime—nevertheless was allowed to continue as the repre-
sentative of Cambodia at the UN,¥ a matter under credentialing procedures and
not entailing any general obligation on States in their dealings with Cambodia or
its government.
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The response of the General Assembly to the intervention of the United States in
Grenada in 1983 was to “deeply deplore] . ..] the armed intervention” and to say that
it “constitute[d] a flagrant violation of international law and of the independence,
sovereignty and territorial integrity of that State.”® The General Assembly called for
“an immediate cessation of the armed intervention and the immediate withdrawal
of the foreign troops from Grenada.”®® Again, there was no call for States to refrain
from recognizing the government that came to power as a result of the intervention.
The situation was not one giving rise to an obligation of non-recognition. The inter-
national relations of the new government in fact were quickly normalized.

The intervention by which the USSR replaced the government of Afghanistan
in 1979 drew a similar response. The operative paragraphs in this regard of GAR
ES-6/2 said as follows:

The General Assembly. ..
2. Strongly deplores the recent armed intervention in Afghanistan...

4. Calls for the immediate, unconditional and total withdrawal of the foreign
troops from Afghanistan in order to enable its people to determine their own
form of government and choose their economic, political and social systems
free from outside intervention, subversion, coercion or constraint of any kind
whatsoever.”

The Organization of the Islamic Conference did not recognize the Soviet-supported
government.”! The United States and other States strongly deplored the inva-
sion and refused to deal with the new government. However, again, as with the
Vietnamese intervention in Cambodia and the US intervention in Grenada, the
General Assembly did not refer to non-recognition as a form of general collective
response where a change of regime was concerned.

Intervention to replace a government, though it well may entail a breach of the
prohibition against use of force and of the political independence of the State, is dif-
ferent in kind from a forcible revision of the territorial settlement. The next chapter
will consider the centrality of the stability of boundaries to modern international
law. The privileged character of boundaries and territorial regimes is evidenced in
diverse ways in the law, one of them being the obligation, opposable to all States,
to deny recognition to attempts to effectuate a change in boundaries by force.
Chapter 8 will further consider regime change.

Responses to Forcible Settlement of Colonial Questions

The organized response of States, as reflected in UN practice, has also differed
between seizure of territory from States and attempts to settle colonial situations by
force. East Timor has already been noted. The armed intervention by India resulting
in the amalgamation into India of Goa, Damio, and Diu (which had comprised the
so-called Portuguese State of India) attracted criticism from a number of States.”?
At least one national court said that no legal effects could be recognized as arising
from this seizure of territory by force (by which was meant that India had acquired
no legal rights in the territory).”> However, the situation did not lead to a general
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statement of non-recognition. The Soviet representative in the Security Council
objected to addressing the matter, on the grounds that “the matter. . . fell exclusively
within the domestic jurisdiction of India since the Portuguese colonies in Indian
territory could be only regarded as being temporarily under colonial domination
of Portugal.”** A draft resolution put forward by the United States that would have
called for withdrawal of Indian forces was rejected.” When India maintained that
the territory of the Portuguese State of India was a colonial territory,”® India was in
accord with an established legal position; it was not to state a new appreciation of
the territory’s status and rights.””

And to say that a territory is a colonial territory is to say that its final status
remains to be settled. This is a territory in a “dynamic state of evolution.””® Its
unsettled character is inherent in the modern international law of decolonization
that entails the right of the people, by an act of self-determination, to establish the
territory’s final status.”® So India’s annexation of the Portuguese colonies was not
a seizure of territory having already achieved a clear and final disposition. It was
certainly irregular—indeed a breach of the prohibition against use of force—to
address the question of final status in this way.!”’ It did not, however, upset a defini-
tive territorial settlement.

The international response to the armed intervention in East Timor—and
to the armed intervention in Western Sahara as well—similarly, did not entail a
general direction against recognition of the purported annexations that followed.
There, too, the territories in question were colonial territories, not areas that formed
integral parts of a State. The interventions constituted a breach of the right of the
peoples involved to determine by an act of popular will the final status of their ter-
ritory; Judge Dillard’s famous dictum that “it is for people to determine the destiny
of the territory and not the territory the destiny of the people” reflects this.!”' As
to what that destiny would be, the colonial status meant that that remained to be
determined.!??

India was correct in stating that the “Portuguese State of India” was a colonial
territory. It thus was an open question whether under the final settlement there
would be a “legal frontier between India and Goa.”'®® It is doubtful that it was
proper for India to settle that question by force. Use of force to settle it however was
not the same thing as the forcible change of a settled legal frontier. The colonial
interventions did not constitute the disruption of a final status such as that embodied
in the boundaries of an established State.

General Assembly Competence in Respect of Dispositions of Territory

GAR 68/262 of March 27, 2014, belongs to General Assembly practice more broadly
in respect of territorial transfer, actempted and perfected. The practice makes clear
that it is by no means out of the question that a territory might lawfully join another
on the basis of an organized expression of popular will; but the practice also makes
clear that such a procedure is limited to a particular kind of territorial question and
subject to international monitoring and review.

The main case was Cameroon. Cameroon shortly after its independence chal-
lenged the plebiscites under which Northern Cameroon, under Trusteeship at the
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time, joined Nigeria.!®* The territory concerned was not as yet a State or part of a
State but, rather, a Trusteeship Territory, which as such presumptively had a right
to choose the final settlement of its status.!® Two successive plebiscites had taken
place under General Assembly supervision—the Assembly having recommended
the wording of the plebiscite questions and appointed a United Nations Plebiscite
Commissioner, who monitored the plebiscites and reported their results.!® The
General Assembly in resolution 1608 (XV) approved the union and rejected
Cameroon’s challenge.!” The ICJ allowed that GAR 1608 (XV) may have been
adopted “wholly on the political plane” but concluded that “there is no doubt—and
indeed no controversy—that the resolution had definitive legal effect.”!*®

Similarly, the General Assembly affirmed the result of the monitored plebiscite
by which West New Guinea was transferred from the Netherlands to Indonesia.!%’
Challenges to the transfer, at least on the international plane, have been muted."”
The General Assembly turned its attention again to that part of the world in 1999
when East Timor’s final status was settled by referendum; the Assembly con-
firmed it.!"! Again, the plebiscitary disposition met general approval and little or
no objection.

Conversely, the General Assembly has rejected purported transfers of territory
to national jurisdiction. It has done so in particular where administering powers
have refused to accept their responsibility for Non-Self-Governing Territories under
Chapter XI of the Charter.!"? These are the cases where the administering powers
asserted that they had integrated territories (e.g., Angola, Mozambique, Sdo Tomé
and Principe, Sao Joao Batista de Ajudd, New Caledonia) into the metropolitan
territory under acts of national law. The General Assembly rejected that such an
integration had occurred.'’?

The General Assembly, as evidenced in the practice, thus is able both to affirm
and to reject acts that purport to bring about the transfer of territory. It has both
an affirmative and a negative function in its capacity as the principal organ most
actively involved in questions of the disposition of territory under title (and claimed
title) of self-determination. In its negative function, the General Assembly performs
an “important function in the maintenance of the authority of the law”—a rein-

forcement to the “legal character of international law against the ‘law-creating effect
of facts. 14

The general position embodied in GAR 68/262 is further reflected in the contem-
porary practice of other UN organs and in other international organizations. These
may be briefly instanced.

United Nations: Human Rights Organs

Referring to GAR 68/262, the United Nations Human Rights Monitoring Mission
in Ukraine (HRMMU) indicated that it would continue to monitor the situa-
tion in Crimea, and that it would do so “in consultation with the Government of
Ukraine,” notwithstanding a request by the Russian Federation that the Mission
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address Crimea instead through Russia.""” The Office of the United Nations High
Commissioner for Human Rights, in its second report on the human rights situation
in Ukraine, noted that the enforcement of legislation of the Russian Federation in
Crimea is “in contradiction with” the resolution.""® The limitations under Russian
legislation on freedom of expression, peaceful assembly, association, and religion
were predicted to have “a significant impact on human rights” in Crimea.""” The
OHCHR further makes clear that “the status of the Autonomous Republic of
Crimea is guided by General Assembly resolution 68/262...0n the Territorial
Integrity of Ukraine.”"'® The human rights apparatus in this way appears prepared
both to establish the accountability of Russia for human rights problems in Crimea
and to respect the continued rights of Ukraine as the State to which the territory
belongs. As will be considered later in the present chapter, this is broadly consistent
with the application of the rules of international responsibility to irregular territo-

rial situations.'”®

Council of Europe

The Committee of Ministers of the Council of Europe on March 19-20, 2014,
condemned the referendum in Crimea and Russia’s purported annexation,
though without drawing conclusions as to the legal non-effect of those acts. The
Committee. ..

2. condemned the fact that the referendum conducted by the local authorities
of the Autonomous Republic of Crimea in violation of the Ukrainian legislation
took place on 16 March 2014.

3. deplored the subsequent decision of the President of the Russian Federation
to sign treaties on the admission of the Autonomous Republic of Crimea and
the city of Sevastopol into the Russian Federation, as well as his appeal to the

Parliament of the Russian Federation to adopt a law to complete this process.'?

The European Commission for Democracy through Law (Venice Commission)
on March 21, 2014, delivered an Opinion on the referendum.'”! The Venice
Commission determined that the referendum was not in accordance with the
Constitution of Ukraine.'?? It also considered that it was “by no means sufficient”
that the referendum not contradict the Constitution of Ukraine; it also was nec-
essary that it “comply with basic democratic standards for holding referendums,
such as those established by the Venice Commission’s Code of Good Practice on
Referendums.”!??

The Venice Commission then noted a number of deficiencies in the circum-
stances in which the referendum was held. Among the deficiencies were that
(a) Ukrainian law contains no adequate framework for a referendum; (b) the “mas-
sive public presence of (para)military forces is not conducive to democratic deci-
sion making”; (c) scarcely any time elapsed between the calling of the referendum
and its execution; (d) it was unclear whether freedom of expression in Crimea was
well-protected.? The Venice Commission concluded that the referendum was not

“in line with European democratic standards.”'®
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A point of central importance for the Commission was that no such referen-
dum on territorial status should take place unless “preceded by serious negotiations
among all stakeholders”; and “such negotiations did not take place.”'?¢

Shortly after the annexation, the Council of Europe indicated the legal non-
effect of the attempted territorial change. The Committee of Ministers on April
2-3,2014...

stressed that the illegal referendum held in the Autonomous Republic of Crimea
and the city of Sevastopol on 16 March 2014 and the subsequent illegal annexa-
tion by the Russian Federation cannot form the basis for any alteration of the

status of the Autonomous Republic of Crimea and the city of Sevastopol.'?”

By resolution 1988 (2014) adopted on April 9, 2014, the Parliamentary Assembly
stated that. ..

the authorisation of the Russian Federation Parliament to use military force
in Ukraine, the Russian military aggression and subsequent annexation of
Crimea...is in clear violation of international law. ..

The so-called referendum that was organised in Crimea on 16 March 2014
was unconstitutional both under the Crimean and Ukrainian Constitutions. In
addition, its reported turnout and results are implausible. The outcome of this
referendum and the illegal annexation of Crimea by the Russian Federation there-

fore have no legal effect and are not recognised by the Council of Europe.'?®

The implausibility was in the lopsided declared result and massive declared voter
turnout (which were noted in Chapter 1).'%

On April 10, 2014, the Parliamentary Assembly reconsidered “on substantive
grounds...the previously ratified credentials of the Russian delegation.” The
Parliamentary Assembly, in resolution 1990 (2014) stated, inter alia,

3. ...that... the recognition of the results of the illegal so-called referendum and
subsequent annexation of Crimea into the Russian Federation constitute, beyond
any doubt, a grave violation of international law. ..

6. ... that by violating the sovereignty and territorial integrity of Ukraine, Russia
has created a threat to stability and peace in Europe.!*

Resolution 1990 (2014) suspended Russia’s voting rights, rights to be represented in
certain Council of Europe organs, and rights to participate in election observation
missions."?! It reserved the Assembly
delegation.”’3?

The Council of Europe had previously adopted similar measures against Russia
in connection with use of force in Chechnya, the Russian delegates’” voting rights
having been suspended between April 2000 and January 2001.!** The Council
raised the possibility of annulment in connection with the annexation of Crimea
but did not go that far in connection with Chechnya. Russia’s conduct in Chechnya
was undoubtedly a matter of serious concern: the Council’s Committee on Legal

>«

s “right to annul the credentials of the Russian
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Affairs and Human Rights determined that “the indiscriminate and disproportion-
ate use of force in the course of Russia’ military intervention in Chechnya. ..because

»134 In

of its scale, cannot be justified in terms of a pure anti-terrorist operation.
Chechnya, as noted, there was no question of international frontiers. Russia was not
seeking in Chechnya to change any State’s borders but, instead, to protect its own.
Though annexation of Crimea has involved to date nothing like the violence used
to suppress the secessionists in Chechnya, the international law breach has been at
least as significant in the view of the Council. That the response has been of similar
magnitude would seem to reflect the importance of the values affected.

As for eastern Ukraine, in contrast to Crimea in 2014, the violence has been
extensive and extreme. The Russian Federation there has opened itself both to mea-
sures in response to the use of force as such and in response to the attempted revi-
sion of the internationally recognized frontier. The PACE president on February 18,
2015, indicated that the conduct of “the Russian-backed separatist forces” in eastern
Ukraine “constitutes a flagrant violation of the [Minsk II] cease-fire agreement.”'%
This statement, in isolation, might have left open potentially contentious questions
of attribution. A PACE resolution a few weeks earlier, however, referred both to
“Russia’s role in instigating and escalating” the violence in eastern Ukraine and
to “covert military action by Russian troops” there.’*® PACE in the same resolu-
tion extended the eatlier suspension of Russia’ voting rights and other represen-
tational rights.'”” Reflecting the increased gravity of the situation, and calling for
“the immediate withdrawal of Russian military troops from eastern Ukraine,”
PACE “resolv(ed] to annul the credentials of the Russian delegation” in June 2015 if

“no progress is made” in implementing, inter alia, the Minsk protocols.'?

OSCE

The Permanent Council of the Organization for Security and Cooperation in
Europe (OSCE) on March 21, 2014, agreed to the deployment of an OSCE Special
Monitoring Mission to Ukraine. On adoption of the monitoring mission resolution,
several States reaffirmed non-recognition of the purported annexation of Crimea.'’
The OSCE Parliamentary Assembly, at its twenty-third annual session (Baku), con-
cluded that the Russian Federation “has, since February 2014, violated every one of
the ten Helsinki principles in its relations with Ukraine”; the Assembly described
the violations as “clear, gross and uncorrected.”'*’ The Assembly considered Russia’s
actions to include “military aggression as well as various forms of coercion.”"! It
expressed concern “that the Russian Federation continues to violate its international
commitments in order to make similarly illegitimate claims in the eastern part of

Ukraine” and “in regard to other participating States.”4?

Other Organizations

The heads of State and government of the G7 on March 12, 2014, said, inter alia,
that “the annexation of Crimea could have grave implications for the legal order that
protects the unity and sovereignty of all states.”'*> The Hague Declaration of the G7
(March 24, 2014) recalled that “international law prohibits the acquisition of part or
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all of another state’s territory through coercion or force.”!#4 It indicated that the G7
States do not recognize the annexation of Crimea.'*> The G7 States excluded Russia
from participation in their next summit.!*¢ As a practical matter, this enabled the
Group to adopt the Hague Declaration in strong terms—in contrast to the OSCE,
where the continued presence of the Russian Federation, while perhaps opening cer-
tain possibilities, precluded a clear statement of non-recognition by the organization
as such (though its Parliamentary Assembly, on its own voting rules, adopted the
Baku Declaration, as noted).

The Organization for Economic Cooperation and Development (OECD) as of
March 12 suspended the accession process for the Russian Federation.'”

The North Atlantic Council on March 17, 2014, indicated that it considers
the...

so-called referendum held on 16 March in Ukraine’s Autonomous Republic of
Crimea to be both illegal and illegitimate. The referendum violated the Ukrainian
Constitution and international law, and Allies do not recognise its resules. 148

The Council further indicated that...

the circumstances under which [the referendum] was held were deeply flawed
and therefore unacceptable. This was demonstrated by the rushed nature of the
poll under conditions of military intervention and the restrictions on, and the
manipulation of, the media, which precluded any possibility of free debate and
deprived the vote of any credibility.!?

The foreign ministers of the Member States of the North Atlantic Treaty Organization
on April 1, 2014, stated, inter alia, that they do not “recognize Russia’s illegal
and illegitimate attempt to annex Crimea.”"” In September, the Wales Summit
Declaration addressed Ukraine extensively, referring in its first paragraph inter alia
to “Russia’s aggressive actions against Ukraine.”"' The Summit Declaration further
noted “Russia’s escalating and illegal military intervention in Ukraine” and declared
that the NATO States “will not recognise Russia’s illegal and illegitimate ‘annexa-
tion’ of Crimea.””? The Declaration indicated that “Russia’s illegitimate occupation
of Crimea and military intervention in eastern Ukraine have raised legitimate con-
cerns among several of NATO’s other partners in Eastern Europe.”"?
Nongovernmental bodies and activists concerned with the integrity of voting
procedures broadly shared the view of the public international organizations: the
referendum was unlawful and not to be treated as generating legal effects.”™

As seen above, the principal international organizations concerned with the European
region adopted largely consistent positions in respect of the annexation of Crimea.
Taken together with the action of the General Assembly, this reflects a general
rejection of the putative incorporation of the territory into the Russian Federation.
Though a universal position has not emerged, the strength of the position adopted,
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and the breadth of its subscription among States and organizations, furnishes a
basis for a long-term policy of non-recognition. The effectiveness of the policy will
depend on how it develops over time.

In some situations, the putative acquisition of territory by force has, by turns,
been accommodated by some States and resisted by others. For example, widely
varied responses met the forcible incorporation of the Baltic States into the
USSR The vast majority of States in time accommodated the situation by treat-
ing it as generating the full range of legal consequences associated with a State’s
sovereignty over territory. This was an annexation completed in 1940—that is to
say, before the entrenchment of the territorial settlement of 1945, which Chapter 4
will consider in detail. Nevertheless, non-recognition of the annexation of the
Baltic States was maintained by some, and, even though this was a limited range
of States, non-recognition had some effect, if by the end only residual.’®® The
response to the annexation of Crimea among States and political organizations
continues to take shape. Its effectiveness as a response to an unlawful act will
depend on the tenacity of those who adhere to non-recognition, as well as on the
scope of adherence.

Annexation in Judicial and Arbitral Forums

The effectiveness of collective response to annexation of Ukrainian territory also
is likely to depend—indeed, particularly to depend—upon dispute settlement
practice.

Acts of aggression typically give rise to a long train of judicial and arbitral
sequelae. There exists an extensive practice in national courts in respect of the non-
recognition of unlawful situations in particular.”” The post-war claims tribunals
of the 1920s and 1930s,"® set up to proceduralize the responsibility assigned under
the Peace Treaties,”” and the United Nations Compensation Commission,'* set
up to do much the same in respect of the responsibility assigned under the Security
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Council’s ceasefire resolution,'® suggest the scope of international practice that

might emerge.'® At the present early stage, the lineaments may be discerned.

European Court of Human Rights

Ukraine on March 13, 2014, lodged an inter-State application under Article 33 of
the European Convention against the Russian Federation.!®® With the application,
Ukraine submitted a request under Rule 39 of the Rules of Court for interim mea-
sures as well. The president of the Third Section losing no time called upon both
States Parties to refrain from taking any measures, in particular military actions,
which might entail breaches of the Convention rights of the civilian population.
The Parties are to inform the Court of the measures they take to ensure implemen-
tation of the Convention.!®

How might the European Court of Human Rights (ECtHR) address the annex-
ation of Crimea? One writer suggests that Crimea presents a situation similar to
Hascu v. Moldova and Russia.'® There, too, in part of its territory occupied by
Russia, a State could not (and as of November 2014 still could not) exercise effective
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control. The Court’s determination that “the Moldovan Government...does not
exercise authority over part of its territory, namely that part which is under the
effective control of the [separatist movement]” stated the obvious.!®® The conclu-
sion that followed was, perhaps, not obvious. The Court concluded that...

even in the absence of effective control over the Transdniestrian region, Moldova
still has a positive obligation under Article 1 of the Convention to take the dip-
lomatic, economic, judicial or other measures that it is in its power to take and
are in accordance with international law to secure to the applicants the rights
guaranteed by the Convention.'®’

To hold Moldova responsible for territory beyond its effective control would raise
problems of fairness, if the holding were not kept closely bound with the judgment
as a whole. Crucially, the “positive obligation” under Article 1 was tempered by
the fact that Moldova’s effective exclusion from part of its own territory was the
result of armed occupation by “a power such as the Russian Federation.” Moldova in
those circumstances as a practical matter was left little opportunity “to re-establish
its authority over Transdniestrian territory.”!°® The ECtHR thus did not expect
Moldova to discharge all of the acts expected of the responsible State in normal
circumstances.

Ilascu also indicates the resilience of the State’s rights in its territory. Moldova’s
shift to a negotiating strategy (in place of forcible measures) was not an aban-
donment of Moldova’s rights as the State with jurisdiction over the territory.!®
Nor was it necessary for Moldova to maintain a uniform intensity of protest and
opposition against the separatists: “The Court does not see in the reduction of the
number of measures taken a renunciation on Moldova’s part of attempts to exer-
cise its jurisdiction in the region.”””? This is an important point. Even in ordinary
disputes, one party well may ask a court or tribunal to draw conclusions from the
other party’s briefest silence. The ECtHR in /lagcu implicitly recognized the well-
established proposition that it takes more than that for a State to acquiesce in a loss
of territory.

It would appear that at least in the UN treaty organs as of spring 2014, a similar
approach toward Ukraine and its obligations in respect of Crimea was taking shape.
It seems to have been assumed, for example, in the Committee on Economic, Social,
and Cultural Rights, that, like Moldova in respect of Transdniestria, Ukraine in
respect of Crimea is still obliged to fulfill its human rights obligations notwithstand-
ing the displacement of effective government control by another State."”! Presumably,
Ukraine’s obligations in this regard will be considered, as were Moldova’s, in light
of the realities on the ground.'”?

The other decided case of the ECtHR that writers speculate may be relevant
to Ukraine is Cyprus v. Turkey. The case was referred to the Court in 1999, and
the Court delivered its principal judgment in 2001.% Cyprus’s complaints arose
out of the Turkish armed intervention in northern Cyprus in July and August
1974, which led to the “continuing division of the territory of Cyprus.”'’# Though
nobody (except Turkey) recognized the separation of territory from the Republic of
Cyprus, Turkey was held to have jurisdiction in northern Cyprus for purposes of the
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Convention. Turkey’s conduct there thus entailed Turkey’s responsibility under the
Convention.'”” This holding indeed is significant to Ukraine, as it makes clear that
the non-recognition of a putative territorial change does not prevent applying the
rules and procedures of the Convention against the State that effected the change.
Thus the Russian Federation is presumed to be answerable under the Convention
for its conduct in Crimea, and to hold it answerable does nothing to qualify or erode
the general non-recognition of the unlawful seizure of territory.

Of further possible interest to Ukraine is the Court’s eventual determination in
Cyprus v. Turkey that just satisfaction under Article 41 of the Convention is avail-
able in an inter-State case. The Court reached this determination in its Judgment
of May 12, 2014.7° One group of concurring judges said that the judgment on just
satisfaction “heralds a new era in the enforcement of human rights by the Court
and marks an important step in ensuring respect for the rule of law in Europe.”"””
A concurring opinion went further still:

The Cyprusv. Turkey (just satisfaction) case is the most important contribution to
peace in Europe in the history of the European Court of Human Rights... The
message to member States of the Council of Europe is clear: those member States
that wage war, invade or support foreign armed intervention in other member
States must pay for their unlawful actions and the consequences of their actions,
and the victims, their families and the States of their nationality have a vested
and enforceable right to be duly and fully compensated by the responsible war-
ring State. War and its tragic consequences are no longer tolerable in Europe
and those member States that do not comply with this principle must be made
judicially accountable for their actions, without prejudice to additional political
consequences.'’®

This concurrence should not be read in isolation of wider circumstances. The
“responsible warring State” in that case was Turkey, but Europe as of May 12, 2014,
had another State which it would be hard to exclude from the same category. The
inference to be drawn is that the just satisfaction judgment in Cyprus v. Turkey con-
tains findings applicable to Russia’s conduct in Crimea.

A considerable time had elapsed since the merits judgment in Cyprus v. Turkey,
and a much longer time indeed since Turkey had committed the underlying
breach—over a decade and forty years, respectively. To be effective against a stub-
born violator, international law and its institutions must hold out against the ten-
dency to accommodate facts over time. llascu, by making clear that the relaxation
of a State’s policy of protest does not weaken the potential remedies, and Cyprus v.
Turkey, by making clear that the passage of time does not do so either, provide a
bulwark against the “normative force of the factual.””?

In northern Cyprus, there were certainly attempts to turn facts into law, includ-
ing at the expense of the population as a whole. Cypriot Greeks were displaced en
masse and large amounts of property were seized. There were also forced disappear-
ances of persons on a large scale. Turkey’s conduct cleatly gave rise to a large number
of individual claims under the Convention. It is not as yet known what evidence
Ukraine will present that Russia has displaced people from Crimea, perpetrated
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forced disappearances, or otherwise violated Convention rights of individuals in
Crimea, though the multilateral determinations noted above give reason for serious
concern.'®?

The Court in Cyprusv. Turkey (just satisfaction) referred to Austria v. Italy. There,
in 1961, the European Commission of Human Rights had said that a State bringing
a case under the inter-State mechanism was not “exercising a right of action for the
purpose of enforcing its own rights, but rather...bringing before the Commission
an alleged violation of the public order of Europe.”’®! Russia’s annexation of Crimea
is a “violation of the public order of Europe” if any act could be. But in Austria v.
Iraly and in Cyprusv. Turkey alike, the applicant State credibly alleged that individu-
als had been the victims of particular violations of Convention rights. The Court in
Cyprus v. Turkey admonished that “it must be always kept in mind that, according
to the very nature of the Convention, it is the individual, and not the State, who is
directly or indirectly harmed and primarily ‘injured’ by a violation of one or several
Convention rights.”!#? Referring to the IC]’s Diallo compensation phase judgment,
the ECtHR added that any just satisfaction given in an inter-State case must be
transferred to the individuals whose rights were violated.’®> While this was a point
about the procedures to be followed post-judgment, it underscores the tight connec-
tion to individual rights.

The Cyprus v. Turkey just satisfaction judgment places the inter-State procedure
of the European Convention squarely within the broader framework of public inter-
national law. No claim to just satisfaction had ever before been awarded in an inter-
State case. The award in Cyprus v. Turkey, €90 million, was large in comparison to
awards of compensation in other judgments. The Court made clear that, as had
been understood under public international law generally since Factory ar Chorzdw,
“an international court or tribunal which has jurisdiction with respect to a claim
of State responsibility has, as an aspect of that jurisdiction, the power to award
compensation for damage suffered.”!8% Article 41 of the Convention stipulates that
in the case of a violation of the Convention where the internal law of the State in
breach allows only partial reparation, the Court “shall, if necessary, afford just satis-
faction to the injured party,” a provision that Turkey had argued strenuously should
be limited to cases brought by individuals."®® The Court rejected Turkey’s position
that Article 41 could not operate in an inter-State case. This presents the possibility
of the considerable further growth of an awards practice that up to the Cyprus v.
Turkey just satisfaction judgment had not developed; the Court’s approach to just
satisfaction is “evolving case by case.”18¢

But to make clear that the law of State responsibility operates irrespective of
whether a claim is brought by an individual or under the inter-State procedure is
not to say that all of the primary rules of public international law are now incor-
porated into the European human rights system. It is not a system for the general
management of inter-State relations. It is not a system for bringing claims for breach
of the prohibition against threat or use of force or for the forcible seizure of territory
as such. To use the system to challenge an act of aggression, it remains necessary
for the State (or individual) to demonstrate the connection to one or more of the
applicable protected rights. The judgment well may “open [...] the door to claims
arising from zhar kind of occupation,” but it is necessary to be clear precisely what
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kind of occupation that is and, more specifically, what kind of breaches occupation
has carried in its train.

Still, a monetary award for breach of one or more of the rights under the
Convention and its Protocols is a significant step. It potentially broadens the remedies
that Ukraine might seck against Russia.

International Court of Justice

The ICJ as yet has not addressed the situation in Ukraine. It does not appear that
the occasion is likely to arise for it to do so directly through a new contentious
case.'®” The possibilities for an advisory opinion or lateral approaches to jurisdiction

have been considered elsewhere.'®®

Arbitral Tribunals

Those who designed the framework for international investment arbitration did not
envisage that its central purpose would be to address situations of armed conflict
and other disputes between States. Investor-State disputes have arisen, and have
been arbitrated, against a backdrop of armed conflict,'® but even there the institu-
tion of arbitration was concerned with the problems arising out of an investment,
not with the situation globally.

And, yet, it was not envisaged at the start that bilateral investment treaties (BITs)
would become the main mechanism by which States expressed consent to arbitration
of investment disputes under Article 25, paragraph 1 of the ICSID Convention.'”°
The evolutionary potential of legal institutions may be latent in unexpected places.
Bug, still, these are investment treaties, not treaties for the general settlement of
disputes under public international law.

Ukraine is party to some fifty-five BITs in force, including BITs with a sig-
1 Ukraine has been respondent in
some dozen investment cases, mostly under the International Convention for the
Settlement of Investment Disputes.'”? A number of questions might be posed under
Ukraine’s BITs. Would Ukraine be answerable for claims of breach of investment
law by nationals of States with which Ukraine has entered investment treaties, where

nificant number of the capital-exporting States.

the conduct constituting the breach is conduct of the Russian Federation in annexed
Ukrainian territory? In a hypothetical scenario, an investor has made an investment
under Ukrainian law in the area which since has been annexed. The investment
might have been based on a contract with the Ukrainian government, or relied upon
a concession granted by the government. It would have been made, at any rate, in
view of Ukrainian legislation in force for that territory at the time. The putative
Russian authorities then declare that they will not honor the contract; or they sus-
pend the concession. They introduce new legislation, including new tax provisions,
environmental regulations, and labor laws. The treatment accorded to the invest-
ment thus will have changed significantly. In addition, the investment now is based
in a territory whose putative acquisition by Russia is subject to the international
obligation of non-recognition. The question of Ukraine’s responsibility for breaches
of the ECHR in Crimea arises in light of ECtHR jurisprudence. Investment law
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also gives rise to obligations; and BITs provide consent to a jurisdiction under which
investors may make claims.

BITs, including some of Ukraine’s, also contain inter-State dispute settlement
clauses. Article 10 of the Ukraine-Russian Federation BIT is an example.!® At least
in some general sense, there exists a dispute between Ukraine and Russia in respect
of the interpretation of “the territory of the Russian Federation or the territory of the
Ukraine and also their respective exclusive economic zone and the continental shelf
as defined in conformity with...international law,” a phrase contained in Article 1,
paragraph 4, of the BIT. Arbitration under BITs has not been used to address ques-
tions of territorial status. The practice in respect of inter-State clauses is overall
scant. Such as they have arisen, State-to-State BIT disputes have been connected to
specific investor-State disputes.!”® Annexation of a significant territory belonging to
a State, however, has been almost unheard of in the era of modern investment law.
This may account for the matter not having yet arisen before an investment tribunal.
As noted, investment arbitration has changed over time; and now the international
environment in which that mechanism operates appears to be changing as well.

Evidently, as of June 2014, Chinese firms have been in discussions with Russia
to build a deep-water port in Crimea. According to the Foreign Ministry of China,
“in recent years, some Chinese enterprises have established cooperative relations
with companies in Crimea. These cooperation [sic] are formed in the course of his-
tory and we respect the choices of cooperation made by enterprises themselves.”?>
Whether or not to “respect the choices” means to espouse the conduct, it certainly
indicates no intention to restrain the enterprises. The China-Ukraine BIT, in addi-
tion to an investor-State clause, provides for settlement of State-to-State disputes in
accordance with “the universally recognized principles of international law.”'%

Ukraine is reported to have commenced commercial arbitration (under Stockholm
Chamber rules) in connection with transactions concerning Crimea."”

The practice to date suggests that the decisions of dispute settlement organs will
have a role to play in the collective response to annexation. It is to be expected that
the politico-legal decisions by States individually and collectively to withhold recog-
nition from the unlawful situation in Crimea will in turn affect dispute settlement
proceedings. This is the case, at least to the extent that parties in such proceedings
seek to affirm or deny that the situation generates legal effects.

Consequences of Non-recognition of the
Unlawful Annexation of Crimea

The Wall Advisory Opinion, and the Namibia Advisory Opinion before it, con-
cerned the particular consequences that arise out of a situation that a political organ
of the United Nations had impugned in legal terms. The situations in the West
Bank and Namibia differed, as did the Court’s findings about the resultant general
obligations. It would seem to follow that the consequences to arise out of annexa-
tions in Ukraine, too, will have their own particularities.

Earlier sections of the present chapter set out the basic outline of the gen-
eral response to the annexation of Crimea as reflected in international practice.
What precisely, however, is the meaning of the direction to States, international
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organizations, and specialized agencies under GAR 68/262 “not to recognize any
alteration of the status of the Autonomous Republic of Crimea and the city of
Sevastopol on the basis of the...referendum [of March 16, 2014] and to refrain
from any action or dealing that might be interpreted as recognizing any such altered
status”? What accommodation is to be made to protect the human rights of indi-
viduals in Crimea under a policy of non-recognition? And what other incidents are
associated with non-recognition, including in respect of State succession, maritime
rights, and international responsibility?
The remainder of the present chapter addresses these questions in turn.

The Scope of Non-recognition

As an initial observation, it may be noted that paragraph 6 of GAR 68/262 is a
formulation in two parts. The first part is the direction “not to recognize any altera-
tion of the status of the Autonomous Republic of Crimea and the city of Sevastopol
on the basis of the above-mentioned referendum.” The second part is the direction
“to refrain from any action or dealing that might be interpreted as recognizing any
such altered status.”

Taken side by side, as they must be, the two parts of paragraph 6 indicate a
broad requirement of non-recognition. The first part is concerned with the formal
category—it is concerned with recognition as such of the annexation of Crimea.
It directs States not to recognize any “alteration of the status” of the territories of
Ukraine purportedly annexed by Russia, meaning that no State is to make a for-
mal statement that accepts the separation of Crimea and its putative incorporation
into Russia. Recognition, in the sense with which the first part of paragraph 6 is
concerned, is a deliberate act, an expression by which the State adopting it intends
to communicate that the State accepts a juridical situation and that that situation
produces specific legal effects opposable to it.!?®

The other direction—the second part of paragraph 6—gives further scope to
non-recognition. Distinct from withholding recognition of the putative status, the
second part of paragraph 6 concerns “any action or dealing that might be inter-
preted as recognizing such altered status.” That is to say, States are called upon not
only to refrain from formal expressions of recognition; they also are called upon to
adopt a course of conduct in respect of a more extensive category of acts. That the
category denoted by the words “action or dealing” is an extensive one is clear in view
of the descriptive phrase “that might be interpreted as recognizing any such altered
status.” States are to refrain not only from the express indication that they recognize
the situation. They also are to refrain from any action or dealing that might imply
it. A similar drafting approach was taken in respect of Iraq’s putative annexation of
Kuwait.'”?

A different approach was taken in respect of non-recognition of South Africa’s
unlawful presence in Namibia. There, in resolution 276 (1970), the Security Council
declared that...

the continued presence of the South African authorities in Namibia is illegal and
that consequently all acts taken by the Government of South Africa on behalf
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of or concerning Namibia after the termination of the Mandate are illegal and

invalid.?°°

All States then were called upon “to refrain from any dealings with the Government
of South Africa which are inconsistent with” that declaration.?’! This was the start-
ing point for an obligation of non-recognition in respect of South Africa’s presence
in the territory.

By subsequent action, specific categories of transaction were identified that States
were to refrain from performing and particular affirmative steps were identified that
States were to take.?”? These included:

e refraining from diplomatic, consular or other relations that would imply rec-
ognition of the authority of the State unlawfully present in the territory;*%

¢ adopting formal declarations that diplomatic relations with that State do not
imply recognition of its unlawful presence;>%*

e terminating diplomatic and consular representation to the extent that it
extends to the unlawfully occupied territory;?%

o withdrawing diplomatic or consular missions or representatives from the
territory;2%°

e ensuring that business organizations owned or controlled by the State cease
all dealings with respect to businesses in the territory; and also cease further
investment activities in the territory;?%’

¢ withholding financial support from any natural or juridical person of the send-
ing State’s nationality, where such support would facilitate trade or commerce
with the territory;?*® and

e discouraging nationals or business organizations from investing or obtaining
concessions in the territory and, to that end, withholding protection of such
investment against claims of the lawful government of the territory.>*

When the ICJ adopted its advisory opinion in respect of SCR 276 (1970), it indi-
cated that the determination in the resolution was “opposable to all States in the
sense of barring erga omnes the legality of a situation which is maintained in viola-
tion of international law.”?!” The Court developed the point further, saying that
“no State which enters into relations with South Africa concerning Namibia may
expect the United Nations or its Members to recognize the validity or effects of such
relationship, or of the consequences thereof.”?!!

Non-recognition in this sense meant not only that inter-State relations with
South Africa in respect of Namibia were invalid and without legal effect, but also
that certain ancillary relations were as well. These, arguably, could include rela-
tions of non-State actors, where such relations were a “consequence” in the relevant
sense. Indeed, the United Nations Council for Namibia determined that measures
to exploit mineral resources in Namibia by commercial firms from third States
were unlawful.?'?> The General Assembly in resolution 36/51 of November 24,
1981, condemned the “depletive exploitation of natural resources” in Namibia; the
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resolution was addressed, inter alia, to “transnational corporations”*"” and “foreign

and other economic interests.”?'4 States therefore are not the only actors to which
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obligations associated with non-recognition may be addressed, a point to be con-
sidered further below.

Another notable case of non-recognition was that of Iraq’s unlawful presence
in Kuwait. Non-recognition of Iraq’s presence in Kuwait, like non-recognition of
South Africa’s presence in Namibia, was accompanied by a range of sanctions.
A degree of analytic difficulty arises in separating the effects of sanctions from the
incidents of the obligation of non-recognition. Several days before SCR 662 (1990)
of August 9, 1990 (which required the non-recognition of annexation of Kuwait),
the Security Council had imposed sanctions and established a Security Council
committee to oversee their implementation.?”® That it was in the subsequent (sepa-
rate) resolution that the Council indicated the obligation of non-recognition sug-
gests that sanctions and non-recognition are distinct mechanisms. Jurists, as noted,
have suggested the same.?!

And, yet, an obligation not to recognize a situation created by an unlawful act,
when such obligation is indicated in broad terms, has had practical steps as its con-
comitant. It has not been a mere symbolic withholding of acceptance, and it has
seldom arisen in isolation from other measures. The language of ARSIWA Article 41
is noteworthy in this regard. It is under a separate paragraph from that indicating
the duty of non-recognition—but still under Article 41—that States are obliged to
“cooperate to bring to an end through lawful means any serious breach” and it is
in a separate clause from that indicating the duty of non-recognition—but in the
same paragraph—that “no state shall. .. render aid or assistance” in maintaining the
unlawful situation. There are reasons to analyze each of these elements separately,
but their separateness should not be exaggerated. All the more where non-recognition
is called for in broad terms—as it has been in respect of Crimea—the relation is
holistic between formal acts of recognition and other acts—or omissions—tending
to support the unlawful situation. It is against all such acts—or omissions—that the
collective response is directed.

Depending on the purposes of non-recognition and the circumstances in which it is
adopted and maintained as a legal policy, non-recognition may permit certain prac-
tical accommodations. To say that a State does not recognize a situation, without
more, will permit certain interactions between the State and the territory. Financial
transactions, even those involving public debt, might not be excluded, at least to
the extent that the creditors structure the transactions in a way that avoids express-
ing a view as to status. This was not the situation in the classic nineteenth-century
case Texas v. White.*' The U.S. Supreme Court determined that an attempt by an
unrecognized secessionist entity to convert federal government bonds was legally
ineffective. A contrasting case is furnished by the relations between EU institutions
and Kosovo. The EU does not recognize Kosovo; EU institutions nevertheless deal
with Kosovo, including in the financial sphere. However, EU institutions do not
withhold recognition from Kosovo as a matter of general legal obligation; they do so
because the EU as a whole reserves its position. Non-recognition as legal obligation
and the withholding of recognition as a political reservation are very different acts.
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With respect to South Africa’s presence in Namibia, as with Iraq’s in Kuwait,
States were not merely reserving their position. They were under the obligation not
to recognize the situations concerned. Namibia and Kuwait, like Crimea, involved
the assertion of a State’s authority over territory where a finding had been reached
that that assertion was unlawful. Where non-recognition is adopted to address
an unlawful situation—that is, where it is the unlawfulness of the situation that
has instigated non-recognition and non-recognition is not merely the absence of
an affirmative decision yet to recognize a new situation—non-recognition will
entail considerably tighter constraints. GAR 68/262 was adopted to address an
attempted acquisition of territory by force. That object, taken together with the
terms of the resolution calling on States to refrain from any action or dealing that
might be interpreted as recognizing Russia’s putative annexation, supports the view
that non-recognition here entails restrictions on a relatively wide category of con-
duct. It remains to be seen, as developed through practice, including, possibly,
judicial practice, what precisely those restrictions will be. For the time being, a
number of further observations may be made in respect of the consequences of
non-recognition.

Human Rights and Governmental Acts in Crimea Day to Day

At the same time as non-recognition entails denying legal effect to conduct of the
State in breach, international practice has made allowances to protect the human
rights of individuals in the territory. In particular, governmental acts of a day-to-day
character in the territory are, as a general matter, not denied legal effect.

The IC] indicated this approach in the Namibia Advisory Opinion.*® The effects
of non-recognition of South Africa’s unlawful presence in the territory were to be
qualified in the following way:

The non-recognition of South Africa’s administration of the Territory should
not result in depriving the people of Namibia of any advantages derived from
international co-operation. In particular, while official acts performed by the
Government of South Africa on behalf of or concerning Namibia after the termi-
nation of the Mandate are illegal and invalid, this invalidity cannot be extended
to those acts, such as, for instance, the registration of births, deaths and mar-
riages, the effects of which can be ignored only to the detriment of the inhabitants
of the Territory.?"”

The consideration of legal policy behind this exception to the rule of non-recognition
is sound. It is hard to see how the “registration of births, deaths and marriages” in
annexed territory in Ukraine would have anything more than the most incidental
relation to the unlawful annexation. Treating such registration as valid would not
obviously constitute an acquiescence in the annexation; denying its validity would
cause hardship for individuals.

Yet the allowance given to quotidian incidents of local administration may be
more limited in other cases. A central task of local administration is to formalize,
register, and maintain records of transactions relating to the ownership and transfer
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of real property (land). In ordinary circumstances, the task has nothing to do with
higher-level politics. In situations where a State has seized territory by force, how-
ever, questions have arisen as to the validity of certain land transactions. Turkish
administrative organs in northern Cyprus, to give the main example, denied indi-
viduals physical access to their houses and other property. These acts, though relat-
ing to property law in the territory, were not treated as valid; the individuals were
due compensation??® and the authorities in the territory were obliged to establish a
systematic remedy.?*!

The non-recognition of certain putative transfers of property in northern Cyprus
also had downstream effects. A number of Turkish Cypriots came into occupation
of property in northern Cyprus after Greek Cypriots who owned the property had
been forced to flee as a result of the Turkish invasion and administrative acts of the
local Turkish public departments. The Turkish Cypriots occupying the property
had done so in accordance with the property laws adopted by the authorities in the
territory. When they purported to sell the property to British and other persons,
the Republic of Cyprus courts did not accept that the transactions had effected a
transfer of title. British individuals who had believed that they had acquired land
in northern Cyprus in accordance with the laws in force in that territory discov-
ered that they had not.?*? The European Court of Justice decision in Apostolides v.
Orams determined that the applicable Council Regulation “does not authorize the
court of a Member State to refuse recognition or enforcement of a judgment given
by the Courts of another Member State concerning land situated in an area of the
lacter State over which its Government does not exercise effective control.”??* This
concerned the European Union legal order and therefore is not directly relevant
to Russia and Ukraine. However, if a general principle were to be distilled from
the judgment, then it would be as follows: the judicial system of a State continues
to operate in respect of disputes over property in the State’s territory, including
property in territory unlawfully annexed by another State. Many day-to-day acts
of public administration will be treated as valid despite non-recognition, but, as the
decided cases of the ECtHR and ECJ alike illustrate, forcible expulsion of persons
and the seizure of their land will be treated instead as concomitants to the underlying
wrongful act. They accordingly will be denied legal effect.?2

State (Non-)succession in Respect of Crimea

Where a change of international responsibility for territory has taken place by lawful
means, State succession operates in respect of the territory.??> The particular issues
involved are numerous; they include succession in respect of treaties, questions of
the nationality of the inhabitants of the territory, adoption (or retention) of a cur-
rency as legal tender in the territory, allocation of public debt, and control of public
archives.??® Ad hoc approaches have been prevalent. For example, when the succes-
sor States to the Socialist Federal Republic of Yugoslavia adopted an Agreement on
Succession Issues, they referred to equitable considerations and comity, which seem
to have played a more important role than fixed rules.??’

If it ever came to pass that a transfer of responsibility were to be accepted grosso modo
in respect of Crimea—that is, if Ukraine conceded the loss of its territory—then the
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parties concerned would likely take a similar approach. State succession in respect
of Goa, which India had annexed by force, was governed under the Treaty of Lisbon
(December 31, 1974) and subsequent exchange of notes.?” Portugal, in the Treaty,
had ended its objection to the annexation.?”” An orderly settlement of questions of
succession in such situations seldom if ever is achieved before the parties resolve the
underlying conflict.?*

Maritime Jurisdiction of Ukraine

The section immediately above has drawn attention to the relatively open texture of
the rules of State succession. However, as Chapter 4 will consider in detail, bound-
aries that have already been settled remain settled. This is the case, notwithstand-
ing the possibility for ad hoc approaches to so many matters following a change in
responsibility for territory from one State to another.

To date there is no indication that Ukraine would accept that a succession of
States has taken place in respect of Crimea (or any other territory recognized to fall
within the State borders of Ukraine). Even if a succession were accepted to have
taken place, it would not disturb the settled international boundaries associated
with the territory. By “settled international boundaries” here are not meant the new
boundaries that might be established between Crimea and Ukraine in the event that
the separation of Crimea were ever to be accepted. Instead are meant international
boundaries that already exist between Crimea as a part of the territory of Ukraine
and other States.

The ICJ in 2009 established a maritime boundary between Ukraine and
Romania in the Black Sea.?”! The boundary as established runs between Romania’s
Black Sea coast and, inter alia, Ukraine’s Black Sea coast on the west side of Crimea.
It would seem that, if Crimea were to be annexed lawfully by a third State, then
the Black Sea maritime boundary would remain as indicated in 2009. This would
be consistent with the principle that boundaries and territorial regimes survive a
succession of States; the principle being reflected, for example, in Articles 11 and
12 of the 1978 Vienna Convention and widely applied in practice.?** The point as
yet has not arisen, the reason being that a lawful succession of States as yet has not
occurred.

As matters stand, the status of any Russian claim to maritime jurisdiction is a
further incident of the invalidity of Russia’s annexation. The land dominates the
sea,”” and so a maritime claim is no more valid than the claim to the territory from
which it is generated. For this reason, lawful succession in respect of jurisdiction
over areas off the Crimean coast has been precluded under the circumstances just as
it has been on land. Bernard Oxman in 2006 said that the old temptation of States
to seize the resources they covet now entails acts at sea;?** this indeed seems to be
the case, but title to land is where title at sea begins and, so, the legal response to the
unlawful claim on land is the first line of defense.??’

As a matter of the law of the sea, the eligibility of Crimea to generate the
full suite of potential maritime entitlements is undisputed. In respect of the for-
eign coast opposite Crimea’s west coast, the overlap of potential entitlements has
been resolved through the 2009 Black Sea Judgment. Ukraine holds the maritime
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entitlement in the area between the maritime boundary and the coast of Crimea—
not as a claim but as a vested right. The situation in this way (among others) dif-
fers from that which existed in the Timor Gap: no delimitation had existed there
between East Timor and Australia before the putative annexation of East Timor
by Indonesia.?*® To admit a claim by another State in Ukraine’s maritime area
would be to say that a legal process has taken place (or may have taken place)
resulting in either a new maritime boundary or a succession of States in respect of
the relevant land territory. There has been no change in the maritime boundary
(for the reason stated). And, as noted, in view of the prohibition against acquisi-
tion of territory by force, no legal process resulting in State succession has taken
place. Nor is it even arguable that such a process has taken place; the forcible claim
to territory is an inadmissible claim. This point would be centrally important in
claims processes involving Russia’s annexations. The point is developed further in
Chapter 4.2

A further point in the present connection concerns permanent sovereignty over
natural resources. The General Assembly identified permanent sovereignty over
natural resources as “a basic constituent of the right to self-determination.”**® Both
dissenting judges in East Timor drew attention to the concept.”” The principal
resources involved were in the maritime area appurtenant to the territory.

The question of maritime resources arose in connection with Morocco’s pres-
ence in Western Sahara as well. The IC] concluded in its Western Sahara Advisory
Opinion that there existed no “legal ties of such a nature as might affect the applica-
tion of resolution 1514 (XV) in the decolonization of Western Sahara and, in partic-
ular, of the principle of self-determination through the free and genuine expression
of the will of the peoples of the Territory.”?4* In short, it remained (and remains)
for the peoples of the Territory to determine their final status. Questions later arose
about the lawfulness of transactions between Morocco and a number of hydrocar-
bon firms, including Kerr McGee and TotalFinaElf. The firms, under contracts
with Morocco, had carried out reconnaissance and evaluations of potential offshore
oil fields. The president of the Security Council in 2001 requested a legal opinion
on the matter. The Under-Secretary-General for Legal Affairs concluded that the
contracts were not unlawful.?4!

The contracts, however, were for exploration only. Only limited work had been
performed under the contracts at the time when they came under challenge. The
legal opinion further stated as follows:

If further exploration and exploitation activities were to proceed in disregard of
the interests and wishes of the people of Western Sahara, they would be in viola-
tion of the principles of international law applicable to mineral resource activities
in Non-Self-Governing Territories.>4?

The legal opinion noted that the situation is more nearly absolute where the presence
of the occupying State is illegal and its acts therefore invalid.?® The Legal Service
of the European Parliament later advised the EU to refrain from allowing vessels
to fish in the waters off Western Sahara under a Fisheries Partnership Agreement
between the EU and Morocco.?#4
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East Timor and Western Sahara both were Chapter XI Non-Self-Governing
Territories. As such, the presence there of an Administering Power was not per se
unlawful. Yet significant constraints existed against the disposal of the natural
resources of the associated maritime areas. Where the presence of an occupying
power is necessarily unlawful, an  fortiori case is presented. The treatment of min-
eral resources in Namibia was noted earlier. If the Russian argument that Crimea
separated from Ukraine under the right of self-determination is rejected (as it is
argued above it must be), then the relevant self-determination unit remains as it was
before: Ukraine holds permanent sovereignty to the natural resources of Crimea
(including Crimea’s maritime areas). As occupying power, the Russian Federation is
obliged to refrain from alienating those resources without the consent of Ukraine.
Any putative transfer of those resources without Ukraine’s consent therefore is to be
treated as legally void.

International Responsibility in Crimea

As a general matter, Ukraine retains international responsibility for all Ukraine’s
territory. As Crimea comprises part of Ukraine’s territory, this means that Ukraine
retains international responsibility for Crimea. The human rights organs of the
United Nations, for example, continue to address Ukraine when it comes to treaty
obligations in that territory, a point noted eatlier in the present chapter. This is a
logical corollary of non-recognition. It is the purpose of non-recognition to preserve
the legal relationships that had existed before the unlawful act. The international
responsibility of the State for its territory is one of the main legal relationships.

However, where a State has been deprived of effective control in part of its terri-
tory by another State’s unlawful conduct, the implementation of its responsibility in
that part of its territory will be affected. The implementation of Ukraine’s responsi-
bility in Crimea therefore is affected by the presence of the Russian Federation. The
relation between Moldova and the Russian Federation in respect of Moldova’s ter-
ritory of Transdniestria was noted earlier in the present chapter. Ukraine’s respon-
sibility in Crimea in practice is thus likely to be qualified in a manner similar to
Moldova’s in Transdniestria.

The armed and administrative presence of the Russian Federation in Crimea is
no doubt effective, in the sense that it has practical effects and for the time being
excludes the operation of the public apparatus of Ukraine. This was the situation of
Turkey in northern Cyprus as well. The Republic of Cyprus undoubtedly remained
the State to which the territory of northern Cyprus belongs, but the effective opera-
tion of the Republic of Cyprus in that area had been excluded by the unlawful pres-
ence of a foreign army and the acts of a local administration that that army installed.
The ECtHR in respect of individual claims in Cyprus determined as follows:

The concept of “jurisdiction” under Article 1 of the Convention is not restricted
to the national territory of the Contracting States. Accordingly, the responsibility
of Contracting States can be involved by acts and omissions of their authorities
which produce effects outside their own territory.?#®
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The Court later made clear that this is a “broad statement of principle”™

Having effective overall control over northern Cyprus, its responsibility cannot
be confined to the acts of its own soldiers or officials in northern Cyprus but
must also be engaged by virtue of the acts of the local administration... It fol-
lows that. .. Turkey’s “jurisdiction” must be considered to extend to securing the
entire range of substantive rights set out in the Convention...and that violations
of those rights are imputable to Turkey.4

The ECtHR was careful to be clear that the “jurisdiction” in question was a par-
ticular form of jurisdiction, namely that which follows from the effective control of
territory where the presence of the controlling State is unlawful. The term, as the
Court employed it, was “jurisdiction,” not jurisdiction. Identifying Turkey’s “juris-
diction” in this qualified way avoided a “vacuum in the system of human-rights
protections in the territory in question” while making clear that the rights of the
Republic of Cyprus had not been displaced.?”” Imputing violations to the occupy-
ing power does not affect the title of the State, which for general purposes retains
jurisdiction and responsibility for the territory.

It follows from the ECtHR practice that the Russian Federation is responsible
under international law for its acts in Crimea. This will mean, in practice, that
all or virtually all incidents of day-to-day administration will be acts imputable to
Russia for purposes of establishing the international law consequences of any inter-
nationally wrongful act in the territory. This legal situation in no way qualifies non-
recognition of the annexation of Crimea. The prior wrongful act—the annexation
of territory by force—remains imputable to its author.

Sanctions

As noted briefly above, the EU and a number of States individually have adopted
sanctions against the Russian Federation in response to its unlawful acts in
Ukraine. Sanctions against the economic interests of a State are conceptually dis-
tinct from non-recognition of the unlawful situation that might attract sanctions.
Yet sanctions would seem to be a natural correlate to non-recognition. The charac-
ter of non-recognition as a general legal obligation also would seem to have some
bearing on sanctions when the State targeted by sanctions seeks to impugn their
lawfulness.

As of September 2014, sanctions appear to have had a serious impact on Russia’s
economy.248 Of course, in an interconnected world, sanctions against a major eco-
nomic power are unlikely to affect only that State. Their economic ramifications
well may rebound to affect other States, including the States instituting sanctions.
So too is it difficult to isolate the legal effects of sanctions. The States which in
recent years have been subject to economic sanctions have by and large not been full
participants in the international legal framework of trade. Iran, Libya, Sudan, and
North Korea—to give the main examples—are not WTO Members. The Russian

Federation, however, is.2#
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The Russian Federation has indicated at the WTO that sanctions against it are in
breach of WTO rules.?>® Article XXI of the GATT (1947) provides, inter alia, that

“nothing in this Agreement shall be construed

(b) to prevent any contracting party from taking any action which it considers
necessary for the protection of its essential security interests

(ii) relating to the traffic in arms, ammunition and implements of war and to
such traffic in other goods and materials as is carried on directly or indirectly for
the purpose of supplying a military establishment;

(iii) taken in time of war or other emergency in international relations; or

(c) to prevent any contracting part from taking any action in pursuance of its
obligations under the United Nations Charter for the maintenance of interna-
tional peace and security.

As to paragraph (b), States in practice have taken a liberal view of the meaning of
“security interests” and have indicated a wide discretion in determining what their
own security interests are. Ghana, for example, in respect of its boycott against
Portugal in 1961, said that “under this Article each contracting party [is] the sole
judge of what [is] necessary in its essential security interest. There could therefore
be no objection to Ghana regarding the boycott of goods as justified by security
interests.”®!' The EEC, its member States, Canada, and Australia took the same
position when the matter came up in connection with their trade restrictions against
Argentina (imposed for political, not economic, reasons in 1982).°* The matter was
hotly contested by Nicaragua in response to the US trade embargo in the 1980s.
A panel was established. By its terms of reference it “[could not] examine or judge
the validity or motivation for the invocation of Article XXI(b)(iii).”*>*

The United Arab Republic in 1970 invoked Article XXI in defense of its boycott
against Israel.”>4 The European Community invoked it in defense of its trade mea-
sures against Yugoslavia.?

In reply to the European Community, Yugoslavia complained that no UN action
supported sanctions.?>® Conversely, the States adopting sanctions against Argentina
in 1982 stated that “they have taken certain measures in the light of the situation
addressed in the Security Council Resolution 502 [addressing the situation in the
Falkland Islands/Malvinas]; they have taken these measures on the basis of their
inherent rights of which Article XXI of the General Agreement is a reflection.”?”
A number of States have also invoked paragraph (c)—“action in pursuance of
[a State’s] obligations under the United Nations Charter for the maintenance of
international peace and security.” This mostly has been in connection with UN
decisions expressly mandating sanctions.?>®

As noted, GAR 68/262 of March 27, 2014, expressly mandates non-recognition,
a response that is conceptually distinct from sanctions. Nevertheless, a general obli-
gation not to recognize the unlawful situation would seem to provide a buttress for
trade sanctions, especially in light of the variety of situations in which States have
justified unilateral measures under Article XXI. If Article XXI can be invoked in
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response to a security threat that a State says has arisen in its bilateral relations, then
invoking it in response to a threat that the principal representative body has acknow-
ledged affects the community as a whole seems well-grounded. Non-recognition at
least to this extent is relevant to sanctions when the State targeted by sanctions seeks
to impugn their lawfulness. Adopting measures otherwise in breach of trade obliga-
tions in order, say, to protect the domestic shoe industry (as Sweden did in 1975)*°
is rather less credible than adopting such measures to protect the international order
from wholesale collapse. Forcible changes to the territorial settlement are subject to
general non-recognition for the reason that such changes present nothing less than
such a threat. The centrality of the territorial settlement to the international legal
order will be considered in Part II.

So general non-recognition of an unlawful situation would tend to validate, even
if taken on its own it does not necessarily require, a regime of sanctions aimed at
persuading the author of the situation to reverse it. That said, States when invoking
Article XXT largely have referred to paragraph (b) and paragraph (c) as distinct, not
as related provisions that might, jointly or cumulatively, support a sanctions policy.
The use of trade and economic sanctions to protect other values remains a point of
tension in the WTO system.?*

If the tension between the use of economic sanctions for political aims and the
legal obligations of the global trade system are not immediately reconcilable by ref-
erence to Article XXI, then, perhaps, a breach of the trade rules might be justified
as a countermeasure. Countermeasures have been addressed already in Chapter 2
in connection with a putative (and largely impugned) concept of forcible reprisal.
Considerable scholarly attention has been given to the role of countermeasures
as a response to breaches of jus cogens rules or of obligations having erga omnes

character.?¢!

It is beyond the scope of the present discussion to consider the matter in
depth.?%2 Tt may be said, however, that trade sanctions against a State whose conduct
threatens to forcibly overturn the boundaries of States fall well within the “object

and limits of countermeasures” as set out in Article 49 of the ILC Articles.?%?
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PART I

The Territorial Settlement and
International Law
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CHAPTER 4

The Privileged Character of
Boundaries and Territorial Regimes

he territorial limits of States are the concern of a significant international

practice. Counting only agreements registered as of 2014 in accordance with

Article 18 of the Covenant of the League of Nations or Article 102 of the UN
Charter, since 1923 States have concluded not fewer than 1,200 treaties concerning
frontiers, borders, boundaries, delimirtation, or demarcation.! The boundary unit
in the typical foreign ministry, in addition to handling the negotiation, adjudica-
tion, and arbitration of boundaries, shares a significant workload with immigration,
customs, consular, and diplomatic authorities in respect of the management of the
State’s frontiers. The sheer number of treaties that address international boundaries
suggests that the concern of international law with the territorial contours of States
is not merely incidental; the size and activity of the national apparatus devoted
to establishing, monitoring, and maintaining the international boundaries of the
State suggest equally that territory and its limits are of central interest to national
jurisdiction.

This chapter begins by considering instruments in which boundaries and ter-
ritorial regimes have been the subject of specific guarantees. Ukraine is party to a
number of such instruments. The chapter then considers how general principles of
international law—such as the law of treaties and the law of State succession—have
taken account of boundaries. It further considers the treatment of boundaries in
judicial and arbitral practice through the twentieth century and concludes by con-
sidering the serious systemic risk entailed by the unsettled boundary.

As will be seen from the practice as a whole, boundaries and the territorial
regimes associated with them are intimately connected to general security. The spe-
cial protections that modern international law accords them are thus of systemic
importance. The forcible change of a boundary is inadmissible under modern inter-
national law. This privilege, central to international law, cannot be ignored without
risk of disturbing the legal framework as a whole.
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International Boundary and Territorial Guarantees

The preamble to GAR 68/262 of March 27, 2014, recalls from the Friendly
Relations Declaration that “the territory of a State shall not be the object of acqui-
sition by another State resulting from the threat or use of force.”” The preamble
refers to four further international instruments: the Helsinki Final Act (1975), the
Alma-Ata Declaration (1991), the Budapest Memorandum (1994), and the Russia-
Ukraine Partnership Treaty (1997). Each instrument contains provisions in respect
of boundaries. So, too, does a range of other treaties relevant to the post—Cold War
settlement in Europe generally. Each of the instruments referred to in the preamble
and selected other instruments may be considered in turn.

Friendly Relations Declaration (1970)

The Friendly Relations Declaration, which Chapter 3 considered in relation to GAR
68/262, refers extensively to international respect for frontiers. The first principle
reads as follows:

Every State has the duty to refrain in its international relations from the threat or
use of force against the territorial integrity or political independence of any State,
or in any other manner inconsistent with the purposes of the United Nations.
Such a threat or use of force constitutes a violation of international law and the
Charter of the United Nations and shall never be employed as a means of settling
international issues. .. Every State has the duty to refrain from the threat or use
of force to violate the existing international boundaries of another State or as a
means of solving international disputes, including territorial disputes and prob-
lems concerning frontiers of States.?

The Declaration thus lays stress on “the existing international boundaries,” “terri-
torial disputes,” and “problems concerning frontiers of States.” The Declaration also
refers to “international lines of demarcation, such as armistice lines,” which in some
situations in functional terms equate to international frontier lines.* These are not
the only “international issues” that a State shall not use threat or force to settle—but
they are the only international issues expressly identified in the first principle.

The Declaration also stipulates that the “territory of a State shall not be the
object of acquisition by another State resulting from the threat or use of force”—
the provision recalled in the preamble to GAR 68/262—and it further provides
that “no territorial acquisition resulting from the threat or use of force shall be
recognized as legal.” This suggests a distinction between boundary disputes, in a
restricted sense, and disputes over territory in a wider sense. Yet, presumably, use
of force or threat to settle “territorial disputes and problems concerning frontiers
of States” similarly would seem capable of leading to “territorial acquisition.” The
distinction nevertheless is sometimes recognized in claims practice.’ In respect of
either—localized boundary questions or the disposition of territory writ large—a
situation created by force or threat is not valid.
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Definition of Aggression (1974)

As noted in the introduction to Part I, the Definition of Aggression (1974) refers
to a special category of use of force. The preamble to the Definition considers
that “aggression is the most serious and dangerous form of the illegal use of force,
being fraught, in the conditions created by the existence of all types of weapons
of mass destruction, with the possible threat of a world conflict and all its cata-
strophic consequences.” It is therefore clear from the start that States have under-
stood a particular category of force to exist entailing a unique threat—"“world
conflict and all its catastrophic consequences™ —and which as such necessitates
special legal terms.
Article 1 defines aggression as follows:

Aggression is the use of armed force by a State against the sovereignty, ter-
ritorial integrity or political independence of another State, or in any other
manner inconsistent with the Charter of the United Nations, as set out in this
Definition.

The Definition as such, therefore, while drawing attention to aggression as a special
form of breach, does not distinguish between the particular legal interests of the
State against which aggression takes place. Whether an act takes place against sov-
ereignty, territorial integrity, or political independence, it is aggression if it meets the
requirements of the definition as a whole.

The Definition, however, then indicates that a requirement of non-recognition
is linked in particular to use of force employed to acquire territory. According to
Article 5, paragraph 3, “no territorial acquisition or special advantage resulting from
aggression is or shall be recognized as lawful.” It took over twenty years to arrive at
a draft definition that enjoyed consensus support. It was understood from the start
of drafting, however, that the definition must reflect the unlawfulness of forcible
annexation in a special way. This was not controversial.”

A question might arise in connection with Article 5, paragraph 3, as to the effect
on territorial dispositions of acts of force not constituting acts of aggression. The
Friendly Relations Declaration, as noted before, stipulates, inter alia, that “no ter-
ritorial acquisition resulting from the threat or use of force shall be recognized as
legal.” That is to say, threat or use of force of any kind cannot provide a lawful basis
for territorial acquisition. This would appear to protect the territorial settlement
from a wider range of acts than the Definition of Aggression, where the requirement
is to withhold recognition from putative acquisitions resulting from aggression but
not from other instances of the use or threat of force. Something like this distinc-
tion is visible in Sir Elihu Lauterpacht’s dictum in the Genocide case (noted earlier).®
It seems that, under earlier international law, a State that used force in self-defense
to repel an aggressor then might lawfully acquire territory.’

But the Definition of Aggression is concerned with the particular category of
conduct that it defines. It is neither surprising nor in itself conclusive that it did not
refer to the privilege of the territorial settlement as against forcible acts belonging
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to other categories. In fact, the Special Committee on the Question of Defining
Aggression, in its Report on the draft text of the Definition, stated as follows:

With reference to the third paragraph of article 5, the Committee states that this
paragraph should not be construed so as to prejudice the established principles of
international law relating to the inadmissibility of territorial acquisition resulting
from the threat or use of force.!

The indication that acquisition of territory by threat or use of force is not merely
unlawful but also subject to a principle of “inadmissibility” is considered later in this
chapter."! The Special Committee in any event was clear that force in any form is
not the basis for territorial change. The omission of a reference to non-aggressive use
of force in Article 5 only reflects the limits of the subject matter that the Definition
was addressing.

Ukraine’s Permanent Representative on December 14, 2014, referred to “the bru-
tal violation by Russia” of General Assembly resolution 3314 (XXIX).!? Ukraine
invoked in particular subparagraphs (a), (b), (¢), (d), and (g) of article 3 of the

Definition.

Helsinki Final Act (1975)

The Helsinki Final Act was adopted on August 1, 1975, by the United States, the
Soviet Union, and most of the States of Europe.'? The Act opens with a Declaration on
Principles Guiding Relations between participating States. Principle [—“Sovereign
equality, respect for the rights inherent in sovereignty”—states, inter alia, that the
Participating States “consider that their frontiers can be changed, in accordance
with international law, by peaceful means and by agreement.”" Principle III affirms
the inviolability of frontiers. According to Principle I1I,

The participating States regard as inviolable all one another’s frontiers as well as
the frontiers of all States in Europe and therefore they will refrain now and in the
future from assaulting these frontiers.

Accordingly, they will also refrain from any demand for, or act of, seizure and

usurpation of part or all of the territory of any participating State.”
The allowance for change in Principle I, associated as it is with the title of Principle I,
involves “the rights inherent in sovereignty.” Those rights include the right to con-
sent to a change of boundaries or cession of territory. This is to be read in con-
junction with Principle III, which reflects the importance the participating States
attached to stability of frontiers in Europe.

Principle I allows for a change of boundaries, which might suggest a claim by
one State against another. Principle III excludes “any demand.” There is no dis-
harmony between these Principles, as Principle III excludes “demands,” not valid
claims. Moreover, Principle I1I excludes “seizure and usurpation” as a modality for
realizing territorial change, regardless of whether it is proposed under a “demand”
or a valid claim. The distinction between valid and other claims is essential to an



Privileged Character of Boundaries e 107

organized claims process. This is especially so in the international legal order where
the jurisdictional provision in many fields allows the exclusion of certain classes of
claim.'® A court or tribunal under such a jurisdictional provision has no power to
settle the claim that belongs to an excluded class; but a State does not escape juris-
diction simply by pronouncing a demand with no basis in the law.

Among the final provisions of the Final Act is the statement that, while trans-
mission to the UN Secretary-General is envisaged, the Final Act “is not eligible for
registration under Article 102 of the Charter.” The United States and other Western
delegations at the conference indicated that the Final Act did not create legal com-
mitments."” The European Union, much later, seemed to think it did."® As noted in
Chapter 3, the OSCE Baku Declaration indicated Russia’s conduct in Ukraine to be
in breach of the Final Act in all its parts.”

Instruments Relating to the Independence of States in

the Former USSR (1991)

The States that emerged in the territory of the former USSR concluded a signifi-
cant number of legal instruments in the early 1990s relating to their boundaries,
territory, and mutual relations. Two multilateral instruments were central to the
transition to independence—the Agreement Establishing the Commonwealth of
Independent States, signed at Minsk on December 8, 1991 (“Minsk Agreement”),*’
and the Alma-Ata Declaration of December 21, 1991.%!

The parties to the Minsk Agreement were Belarus, the Russian Federation, and
Ukraine. Article 5 of the Minsk Agreement reads as follows:

The High Contracting Parties acknowledge and respect each other’s territorial
integrity and the inviolability of existing borders within the Commonwealth.?

Article 11 made clear that national jurisdiction was to be limited by the new national
boundaries: “Application of the laws of third States, including the former Union of
Soviet Socialist Republics, shall not be permitted in the territories of the signatory
States.”?

The three Minsk Agreement parties, plus Azerbaijan, Armenia, Kazakhstan,
Kyrgyzstan, Moldova, Tajikistan, Turkmenistan, and Uzbekistan, adopted the
Alma-Ata Declaration three weeks later. The Declaration in its preamble indicates
that the States “recognizle] and respect [...] each other’s territorial integrity and
the inviolability of existing borders.”** The States confirmed their “attachment to
cooperation in the establishment and development of a common European space
and Europe-wide and Eurasian markets.”” The Declaration indicated that “with
the establishment of the Commonwealth of Independent States, the Union of Soviet
Socialist Republics ceases to exist.”?®

The Russian Federation thus in both the tripartite and general treaties between
former USSR republics affirmed the territorial settlement for Ukraine. There was
no qualification in either instrument to suggest any exception or unsettled territo-
rial question.
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Budapest Memorandum (1994)

The Memorandum on Security Assurances in Connection with Ukraine’s Accession
to the Treaty on the Non-Proliferation of Nuclear Weapons (Budapest Memorandum)
was adopted on December 5, 1994, by the Russian Federation, Ukraine, the United
Kingdom, and the United States.”” “Noting the changes in the world-wide secu-
rity situation,”® the four parties “reaffirm[ed] their commitment to Ukraine, in
accordance with the principles of the Final Act of the Conference on Security and
Cooperation in Europe, to respect the independence and sovereignty and the exist-
ing borders of Ukraine.”” The three recognized nuclear weapons States—Ukraine
having relinquished nuclear weapons—also “reaffirm[ed] their commitment to
Ukraine... to refrain from the threat or use of force against the territorial integrity
or political independence of Ukraine.”*

It has been suggested that the memorandum is a political document only—that
it is not a legal instrument establishing legal obligations. A number of observations
may be made in this connection.

The memorandum was adopted “in Connection with” the accession of Ukraine
to the Non-Proliferation Treaty. It is not identified as a protocol to the treaty, but
there is no general rule excluding a side agreement by certain parties to a multilat-
eral convention.’® The Non-Proliferation Treaty expressly indicates that it does not
exclude “regional treaties in order to assure the total absence of nuclear weapons” in
the territories affected.”? An extensive series of safeguard agreements exist between
States Parties and the International Atomic Energy Agency.* So it would not be
out of keeping with the Treaty for groups of parties to adopt further legally binding
commitments with regard to disarmament.

With regard to its own disarmament, Ukraine had not arrived immediately at the
decision.*® The national security guarantees in the memorandum “were the princi-
pal factors and...had a key role in the Ukrainian Parliament’s decision in favour”
of disarmament.” So the guarantees were the inducement for Ukraine to relinquish
nuclear weapons. It would be surprising for a State, keen to have such guarantees, to
give up nuclear weapons in exchange only for a political commitment.*® Of course,
a State enters bargains on the basis of what it knows at the time; not every bargain
is perfectly symmetrical.?’”

The formal characteristics of the memorandum, though by no means conclusive
as to its status, by the same token by no means exclude that it may create legal obli-
gations. The memorandum contains final clauses—for example, the provision that
it “will become applicable upon signature”; and it contains a consultation clause,
which a party may invoke “in the event a situation arises that raises a question
concerning these commitments.”® True, it is to be wondered whether these parties,
without domestic ratification procedures, would have entered into a mutual defense
pact creating a new security arrangement with a State toward whom they previously
had no specific commitment of that kind. The “commitments” to which the memo-
randum refers are those that are “reaffirm[ed],” which is to suggest that they existed
already. It does not say where the reaffirmed commitments were established origi-
nally. The reference to the Helsinki Final Act is not a renvoi; it does not incorporate
the Helsinki commitments by reference. Even if it had, it would not, by having done
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so, changed the character of those commitments. By associating the memorandum
with the Helsinki Final Act, the parties perhaps meant for the memorandum to be
interpreted on the same plane as that instrument—that is, as a political instrument.
But if this were their intention, the parties could have said so expressly rather than
by alluding to it.

The memorandum was not adopted alone; it is one of a pair of documents.
A Joint Declaration issued the same day, noting, inter alia, “the historical chances
[sic] in the world,” is clearly in the language of politics, not legal obligation.”” When
the Permanent Representatives of the four parties requested that the memorandum
be circulated as a document of the General Assembly and of the Security Council,
they attached the Memorandum as Annex I and the Joint Declaration as Annex I1.4°
There is no rule against adopting two political declarations on the same day, but it
may be asked why a further statement of purely political purpose but dressed in legal
forms would have been adopted in tandem with a political declaration.

The subsequent practice of the parties in respect of the memorandum at least
suggests that it established legal obligations. The Russian Ministry of Foreign
Affairs, through the Information and Press Department, on March 19, 2014, said
as follows:

In the context of the situation in Ukraine, some of our partners use the oppor-
tunity to point out the obligations of the Russian Federation under the Budapest
Memorandum of 1994. In this regard, we would like to remind them what these
obligations were and who is responsible for their observation.

Under the Budapest Memorandum Russia, the United States and the United
Kingdom are obliged to be guarantors of the rights inherent in the sovereignty

of Ukraine.*!

Ukraine, too, has stated that the instrument created legal obligations.42 It is not
unheard of for States to communicate legal positions through press offices and the
like.> In claims practice, the legal effect of statements even by high-level officials is
not infrequently contested.* It is much harder, however, to contest a statement with
which one’s own statements agree.

Belarus on the same day in Budapest as the Ukraine Budapest Memorandum
entered into a memorandum having, mutatis mutandis, the same title with the same
three recognized nuclear weapons States. In the Belarus Budapest Memorandum,
too, the non-weapons State’s boundaries and territorial integrity were assured.®
The memorandum also contained a consultation provision.“® Belarus registered the
memorandum in accordance with Charter Article 102 on September 3, 2012.

From the start, the registration requirement has been understood to concern
instruments by which parties “intend to establish legal obligations™’ rather than
political statements, declarations and the like, which are “not...subject to the
formality of registration.”® Sometimes, parties say both that an instrument is a
political instrument and that it is not for registration. The parties said neither in
the Budapest Memorandums—though they said both in the Code of Conduct
on Politico-Military Aspects of Security that was adopted at the same Budapest
Summit.*
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As of the start of the crisis in 2014, it does not appear in fact that any party had
registered the Ukraine Budapest Memorandum.*® “Non-registration or late registra-
tion, on the other hand, does not have any consequence for the actual validity of
[an] agreement, which remains no less binding upon the parties.”!

For present purposes, the following (limited) conclusion is supportable: whether
intended to create legal obligations or only political commitments, the Budapest
Memorandum is another instrument reflecting the integral relation between finality
of borders and international security. In respect of a decision having profound con-
sequences for international security—the relinquishment of nuclear armament—
Ukraine and the other parties recalled the finality of borders. The linkage between
security at the global level and the settlement of boundaries in a particular place
thus was brought into sharp relief.

Russia’s Admission by the Council of Europe (1996)

As a condition of its admission of the Russian Federation as a member State of
the Council of Europe, the Parliamentary Assembly required a number of commit-
ments. Among these were:

10.7. to settle international as well as internal disputes by peaceful means (an
obligation incumbent upon all member states of the Council of Europe), reject-
ing resolutely any forms of threats of force against its neighbours; [and]

10.8. to settle outstanding international border disputes according to the prin-
ciples of international law, abiding by the existing international treaties.”

The Parliamentary Assembly referred to these commitments on April 10, 2014,
when it suspended Russia’s voting rights;>> and again on January 28, 2015, when it

continued the suspension.’*

Black Sea Fleet Agreements and Other Bilateral Agreements™

Russia accepted the obligation to respect Ukraine’s borders in a number of bilateral
agreements as well. One of these is the Treaty on Friendship, Cooperation, and
Partnership noted in GAR 68/262. Signed at Kiev on May 31, 1997, the treaty pro-
vided that Russia and Ukraine base their relations with each other on “the inviola-
bility of borders. . . the non-use of force or threat of force.”® This is a reinforcement
in bilateral form of the multilateral commitments already contained in the Minsk
and Alma Ata instruments.

Similar undertakings appear in Russia’s bilateral treaty practice with other for-
mer union republics of the USSR. For example, the Friendship, Cooperation, and
Mutual Security Treaty between Russia and Azerbaijan provides:

The High Contracting Parties, affirming the inadmissibility of the use of force
or threat of force in relations between States, do not recognize the forcible altera-
tion of internationally recognized State borders.””
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The “inadmissibility” or “inviolability” to which these ins