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Justice across Borders

Amartya Sen

Major progress has occurred in the theory of justice over the last
three or four decades, to a great extent initiated by John Rawls’s path-
breaking work on “justice as fairness.”1 This has involved the use 
of the “contractarian” method of analysis used in moral and politi-
cal philosophy. The contractarian approach has strongly Kantian
antecedents, and the works of Immanuel Kant have been deeply
influential in analyzing how rational social arrangements and rea-
sonable social behavior can be derived. In the Rawlsian theory of
justice the contractarian method has been put to elegant and pow-
erful use.

In the Rawlsian version of this approach, a central concept is that
of an “original position”—a hypothetical state of primordial equality
in which the persons involved do not yet know who they are going
to be. The guiding principles for the basic structure of society are
chosen in this state of postulated ignorance, which helps to make the
deliberations in the original position disinterested. Indeed, this is
how the requirement of “fairness” is incorporated into the analysis
of justice. Since the process is taken to be fair (people are not guided
by their respective vested interests), the rules for the basic structure
of the society that are chosen—by this exercise of social contract—
are taken to be just. Rawls’s well-known theory of “justice as fairness”
is thus grounded, and this analytical structure is used to derive the
implications of justice, thus characterized.



Rawlsian principles of justice include the priority of liberty (the
“first principle”), giving precedence to maximal liberty for each
person subject to similar liberty for all. The “second principle” deals
with other matters, including equity and efficiency in the distribu-
tion of opportunities. In particular, it invokes the “difference prin-
ciple” involving the allocational criterion of “lexicographic maximin”
in the space of holdings of “primary goods” (or general-purpose
resources) of the different individuals, giving priority to the worst-
off people, respectively, in each conglomeration. Questions can be
raised about the plausibility of the specific principles of justice that
Rawls derives from his general principles of fairness, and it can, in
particular, be asked whether the device of the original position must
point inescapably to these principles of justice.2 Furthermore, the
adequacy of Rawlsian focus on primary goods, which makes his “dif-
ference principle” resource-oriented rather than freedom-oriented,
can also be questioned.3 I am not directly concerned with those spe-
cific debates in this essay, though they will have to be examined and
reassessed once the basic format of the original position has been
subjected to critical scrutiny.

My concentration in this essay is on the more fundamental issue
of the composition of the “original position” and also on the viabil-
ity of the notion as a response to the challenging problems we face.4

That question has significant relevance for our understanding of fair-
ness and justice as well as in the derivation of their practical impli-
cations. There is substantial room for ambivalence as to who the
parties are who are assumed to be undertaking this contract. Are they
all the people in the world—is it a global social contract? Or is it a
contract that is worked out for each nation or each polity on its own?
Does the coverage admit all of humanity—irrespective of nationality
and citizenship of the persons involved—or is the “original position”
to be limited instead to the citizenry of each nation acting separately?
Does each country have an original position of its own?

When Rawls’s book A Theory of Justice first appeared, I interpreted
the argument to be available for application to all the people taken
together. But as subsequent writings of Rawls have made clear, he
intends to apply the device to each nation—each people—taken sep-
arately. There is an additional exercise in which an international con-
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tractual undertaking may be considered for obtaining some guid-
ance regarding national policies toward other nations. But this is
clearly a subsequent and subsidiary exercise, following the basic
operation of distinct original positions for each nation—or each
people—taken separately.

These two different conceptions can be identified, respectively, as
“universalist” in a grand and comprehensive sense, and “particular-
ist” in its nation-based orientation. Their respective implications for
the scope of the theory of justice may be stated as follows:

Grand universalism: The domain of the exercise of fairness is all
people everywhere taken together, and the device of the original
position is applied to a hypothetical exercise in the selection of
rules and principles of justice for all, seen without distinction of
nationality and other classifications.

National particularism: The domain of the exercise of fairness
involves each nation taken separately, to which the device of the
original position is correspondingly applied, though the relations
between the different nations may be influenced by supplementary
international negotiations.

Even though the original position is no more than a figment of
our constructive imagination, the contrast between these rival con-
ceptions can have far-reaching implications for the way we see global
justice. The formulation of the demands of global justice as well
as the identification of the agencies charged with meeting these
demands are influenced by the choice of the appropriate concep-
tion of the original position and the corresponding characterization
of the domain of justice as fairness.

Grand Universalism

Even though I am attracted to grand universalism, I shall presently
argue that neither of these two conceptions—grand universalism and
national particularism—can give us an adequate understanding of
the demands of global justice. There is a need for a third concep-
tion with an adequate recognition of the plurality of relations

39
Justice across Borders



involved across the globe. But let me, first, elaborate briefly on the
claims of each of these two classic conceptions.

Grand universalism has an ethical stature that draws on its 
comprehensive coverage and nonsectarian openness. It rivals the
universalism of classical utilitarianism and that of a generalized inter-
pretation of the Kantian conception of reasoned ethics. It can speak
in the name of the whole of humanity in a way that the separatism
of national particularist conceptions would not allow.

And yet grand universalism is hard to adopt in working out the
institutional implications of Rawlsian justice as fairness. The expli-
cation of fairness through a device like the original position is used,
in Rawlsian analysis, to yield principles that should govern the choice
of the basic political and social structure for each society considered
as a political unit in which the principles of justice find their appli-
cation. There are great difficulties in trying to apply this mode of
reasoning to the whole of humanity, without an adequately compre-
hensive institutional base that can serve to implement the rules hypo-
thetically arrived at in the original position for the entire world.
Obviously, the United Nations cannot play this role (even if the
United States were to come round to paying the money it owes to
this international organization). Indeed, even the very conception
of the United Nations—as its name indicates—is thoroughly depen-
dent on drawing on the basic political and social organizations preva-
lent in the respective national states.

Particularist Conceptions and the Law of the Peoples

All this may forcefully suggest that we should opt for the tractability
and coherence of the particularist—ultimately nationalist—concep-
tion of Rawlsian justice. That is, in fact, the direction in which Rawls
himself has proceeded, considering separately the application of
justice as fairness in each political society, but then supplementing
this exercise through linkages between societies and nations by the
use of intersocietal norms. We can even work out a different hypo-
thetical exercise—an international “original position”—in which the
representatives of the nations contract together and work out what
they might reasonably owe to each other—one “people” to another.
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How that reasoning should work has recently been explored by Rawls
himself in the form of a theory of what he calls the “law of peoples.”5

The “peoples”—as collectivities—in distinct political formations
consider their concern for each other and the imperatives that 
follow from such linkages. The principles of justice as fairness can in
this way be used to illuminate the relation between these political
communities (and not just between individuals, as in the original
Rawlsian conception).

It must be noted, however, that in this particularist conception, the
demands of global justice—in so far as they emerge—operate pri-
marily through inter-societal relations rather than through person-to-
person relations, which some may see as central to an adequate
understanding of the nature and content of global justice. This effec-
tively nation-based characterization of justice identifies the domain
of international justice, broadly defined, but the basic work of the
inter-individual original position is done within each nation, acting
separately. The imperatives that follow, despite the limits of the for-
mulation, have far-reaching moral content, which has been analyzed
with characteristic lucidity by Rawls.6 However, the restrictions of an
“international”—as opposed to a more directly “global”—approach
set narrow limits to the reach of the Rawlsian “law of peoples.”

How should we take account of the role of direct relations between
different peoples across borders whose identities include, inter alia,
solidarities based on classifications other than those of nationality or
political unit, such as class, gender, or social convictions? How do we
account for professional identities (such as being a doctor or an edu-
cator) and the imperatives they generate across frontiers? These con-
cerns, responsibilities, and obligations may not only not be parasitic
on national identities and international relations, they may often run
in contrary directions to international relations. Even the identity of
being a human being—perhaps our most basic identity—may have
the effect, when fully seized, of broadening our viewpoint, and the
imperatives that we may associate with our shared humanity may not
be mediated by our membership of collectivities such as “nations” or
“peoples.”

Aside from this basic issue of different identities, our practical
interactions across the borders often involve norms and rules that
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are not derived through relations between nations. This applies pow-
erfully to economic and social relations across borders, with their
own conventions and mores. Obviously, when the need for legal
enforcement arises, the national laws must still be important in
giving force to some of these relations. And yet so much of global
commerce, global culture, even global protests (like those on the
streets of Seattle, Washington, or Prague) draw on direct relations
between human beings—with their own ethics and priorities. These
ethics can, of course, be supported or scrutinized or criticized in
terms of intergroup relations, but the inter-group relations need
not be confined to international relations only. They may involve
very many diverse groups, with identities that vary from seeing
oneself as a businessman or a worker, as a woman or a man, as being
poor (or being committed to the poor) or rich, or as a member 
of one professional group or another (such as, say, doctors or
lawyers). Thus collectivities of many different types may be invoked
as bases of commitments and obligations that reach across national
borders.

Plural Affiliations

We need a different conception of global justice that is neither as
ambitious and uninstitutionalized as the grand universalism of one
comprehensive “original position” encompassing the whole world
(despite its obvious ethical interest and possible relevance at the level
of some very general principles), nor as separatist and restrictive as
national particularism (even when supplemented by international
relations). The starting point of an alternative approach, drawing on
plural affiliations, can be the recognition of the fact that we all have
multiple identities, and that each of these identities can yield con-
cerns and demands that can significantly supplement, or seriously
compete with, other concerns and demands arising from other iden-
tities. The implications of this approach for the theory of justice can
be stated as follows:

Plural affiliation: The exercise of fairness can be applied to
different groups (including, but not uniquely, the nations), and
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the respective demands related to our multiple identities can all be
taken seriously (there may be different ways in which their
conflicting claims are ultimately resolved).

The exercise of “fairness,” which can be illustrated with the device
of the original position, need not look for a unique application. The
original position is a rich way of characterizing the discipline of 
reciprocity and within-group universalization, and it can be used
to provide insights and inspirations for different group identities
and affiliations. Nor is it entirely necessary, to benefit from Rawls’s
foundational characterization of fairness, to work out an elaborate
system—as in Rawls’s own theory—through a detailed specification
of a stage-by-stage emergence of basic structures, legislation, and
administration. The device of the original position can be employed
in less grand, less unique, and less fully structured forms, without
giving complete priority to one canonical formulation involving
national particularism.

For example, a doctor could well ask what kind of commitments
she may have in a community of doctors and patients, where the
parties involved do not necessarily belong to the same nation. It is
well to remember that the Hippocratic oath was not mediated—
explicitly or by implication—by any national or international con-
tract. Similarly, a feminist activist could well consider what her
commitments should be to address the special deprivation of women
in general—not necessarily only in her own country. There may 
well be conflicting demands arising from different identities and
affiliations, and these respective demands cannot all be victorious.
The exercise of assessing the relative strength of divergent demands
arising from competing affiliations is not trivial, but it would beg a
very large question if we were to deny our multiple identities and
affiliations just to avoid having to face this problem. The alternative
of subjugating all affiliations to one overarching identity—that of
membership of a national polity—misses the force and far-reaching
relevance of the diverse relations that operate between persons. The
political conception of a person as a citizen of a nation—important
as it is—cannot override all other conceptions and the behavioral
consequences of other forms of group association.7
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Contractarianism versus the Impartial Spectator

Pursuing the idea of plural affiliation is both possible and important
within the general contractarian approach involving different groups
and plural pluralities. But one might still ask whether this is the most
sensible way of going about incorporating the demands of justice and
of impersonality in these relations? Is the original position the right
framework?

Here I want to suggest a possible departure, which can be seen, to
some extent, as a move from Immanuel Kant to Adam Smith. Like
Kant, Smith was convinced of the need for impersonality in ethical
reasoning in working out the demands of justice, but he invoked a
different notion—that of the “impartial spectator”—to do this job
rather than using the contractarian method.8

Although Smith argued that “the general rules of morality” were
“ultimately founded upon experience of what, in particular
instances, our moral faculties, our natural sense of merit and pro-
priety, approve, or disapprove of,” he emphasized the importance of
moral reasoning in an adequately broad framework. Indeed, he
argued that it is “from reason . . . we are very properly said to derive
all those general maxims and ideas.” Smith went on to emphasize
the role of reasoning in the process of systematizing our ideas of what
is or is not acceptable, drawing on observations “in a great variety of
particular cases” of “what pleases or displeases our moral faculties,
what these approve or disapprove of,” and using reasoned induction
to “establish those general rules.”9

The process of reasoning can draw on a variety of devices to bring
out our reflected moral judgments. A crucially important device
Adam Smith used in this context was that of the “impartial specta-
tor.” We are asked to imagine how a spectator who is not directly
involved in the competing claims, and who is impartial, may view a
situation of conflict, or more generally a situation in which there are
both some congruence and some conflict of interest. The demand
now is to work out how they would look to an outsider who disin-
terestedly seeks a just solution. It should be obvious that this too—
like the contractarian model (such as that of the Rawlsian original
position)—involves impersonality and decisions based on suppress-
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ing the diverting influence of vested interests. But in contrast with
the contractarian approach, the impartial spectator is not himself
or herself a party to the contract. Smith’s model of the impartial
spectator relates to that of the Kantian-Rawlsian contractarian
model in much the same way a model of arbitration relates to that of
negotiation.

Limitations of the Contractarian Approach: An Illustration

It is interesting that the fair-arbitration model of the impartial spec-
tator has a reach that the fair-negotiation oriented model of the origi-
nal position lacks. Consider, for example, the ethics of population
policy. The basic problem for the mode of reasoning involving the
original position arises from the incoherence of trying to include
in the original position all the affected parties where some people
would be present in one society if one decision were taken about
population, who would never exist if a different decision were to be
taken. People who would not be born under some social arrange-
ment cannot be seen to be evaluating that arrangement—a “non-
being” cannot assess a society from the position of never having
existed (even though there would have been such a person had
history been different).

For example, consider a case in which there would be a million
people if one decision were taken and a million and a half people if
another population policy were to be pursued. Do the extra half a
million people participate in the original position in deciding on
which society to choose, including which population decision to
take? Suppose we presume that they should be involved. If that is the
case and if, it so happens, that the decision that emerges is to have
the restrictive population policy, then these people would simply not
be brought into existence, and it would then not be obvious what
status to accord these people who allegedly participated in the
original position without actually existing. On the other hand, if they
are not to be included in the original position and the decision to
emerge is that the more expansive population policy is to be fol-
lowed, then this additional half a million people would actually exist,
but would not have participated in the deliberations in the original
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position. Indeed, since the deliberations are held together as an
integral whole, their fate and their future would be decided without
their participation. In either formulation, therefore, the original
position is quite incapable of dealing with such issues as the popu-
lation problem, and an as-if contract between the affected parties is,
thus, not possible.

The same difficulty applies to other uses of the contractarian
approach. Consider, for example, the powerful approach that
Thomas Scanlon has explored as a discipline of moral reasoning. He
sees the contractarian requirement as a matter of selecting general
rules “which no one can reasonably reject as a basis for informed,
unforced general agreement.”10 The problem, in this case, lies in
identifying the potential “rejecters” (who are to be accorded the
standing of being able to “reasonably reject”?). People who would
never exist if a particular substantive arrangement were selected
cannot be invoked as rejecting (or refusing to reject) rules that yield
that arrangement. Indeed, the difficulty is endemic in the contrac-
tarian approach that is now so dominant in contemporary moral phi-
losophy. Since the contractarian method requires the congruence of
the set of judges and the set of lives that are being judged, it is fun-
damentally ill-suited for helping us resolve any problem that deals
with a varying set of participants. But it is hard to think of any sub-
stantial economic or social decision that will not have an influence—
direct or indirect—on the size or composition of the population.

Can Adam Smith’s model of the impartial spectator deal with the
population problem? Would it not be subject to the same difficulty
as the contractarian reasoning? The answer is no. The impartial spec-
tator is impartial between the parties (or would-be parties), but is not
required to do her observing—not to mention negotiation—in the
form of being each of the parties, as in the contractarian method.
There is, therefore, no similar problem in this mode of reasoning as
it would apply in the contractarian approach. The impartial specta-
tor can place herself in different situations (without having to be
present in any of them), and thus the problem of varying partici-
pants does not cripple the Smithian approach.

There are, thus, real advantages in taking a leaf from Adam Smith’s
book, rather than Immanuel Kant’s, and I hope I am not being influ-
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enced by the fact that I am primarily an economist and only secon-
darily a philosopher. The reach of the impartial spectator model is
larger, at least in this respect. This is an issue that is quite important
in dealing with plural affiliations, since there too the groups would
be to some extent ambiguously defined. Also the same person can
easily belong to different groups, for example as a citizen of a nation,
on the one hand, and as a feminist activist, on the other. Both roles
may be important in different contexts, and the person involved can
invoke the more permissive model of impersonality both to help in
the analysis of justice within each group and also to assess possibly
competing loyalties to which individuals are subject as members of
two different groups.

Institutions and Multiplicity of Agencies

Leaving aside these issues of philosophical formulations, the impor-
tant question that needs major emphasis in understanding global
justice is the presence of different groups and different associations,
with their respective delineations of “borders.” Many of the associa-
tions are informal, and include loyalties related to one’s identity, say,
as a worker, or as a peasant, or as a person with liberal convictions
(or conservative ones), or as a woman (or as a feminist), and so on.
These associations have significance in the understanding of justice
across borders that must not be submerged in the allegedly canoni-
cal grouping of individuals as members of particular nations and
citizenry.

There are also many associations that are formal and organiza-
tionally structured. A great many agencies can influence global ar-
rangements and consequences. Some of them are clearly “national”
in form, including domestic policies of particular states, and also
international relations (contracts, agreements, exchanges, etc.)
between states, operating through the national governments. Other
cross-border relations and actions, however, often involve units of
economic operation quite different from national states, such as
firms and businesses, social groups and political organizations, non-
governmental organizations (NGOs), and so on, which may operate
locally as well as beyond national frontiers. Transnational firms
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constitute a special case of this. There are also international organi-
zations, which may have been set up directly by the individual states
acting together (such as the League of Nations or the United
Nations), or indirectly by an already constituted international orga-
nization (such as the ILO, UNICEF, or UNDP). Once formed, these
institutions acquire a certain measure of independence from the day-
to-day control of the individual national governments.

Still other institutions involve the working of nongovernmental,
nonprofit entities that operate across borders—organizing relief,
providing immunization, arranging education and training, sup-
porting local associations, fostering public discussion, and a whole
host of other activities. Actions can also come from individuals in
direct relation to each other in the form of communication, argu-
mentation, and advocacy that can influence social, political, and eco-
nomic actions (even when the contacts are not as high profile as, say,
Bertrand Russell’s writing to John Kennedy and Nikita Kruschev on
the nuclear confrontations of the cold war).

The demands of justice—and that of fairness—can be investigated
in several distinct though interrelated ways, invoking various groups
that cut across national boundaries. These groups need not be as
universally grand as the collectivity of “all” the people in the world
nor as specific and constrained as national states. Many policy issues
cannot be reasonably addressed in either of these two extremist
formats. Individuals live and operate in a world of institutions, many
of which operate across borders.11

Concluding Remarks

Let me end with some general remarks. First, I have argued that
justice across borders must not be seen merely as “international
justice”—as the issue is often formulated. Even though that is the way
mainstream ethical thinking (led by Kantian-Rawlsian contractarian
analysis) has gone, that line of reasoning is fundamentally defective.
It is normatively unsatisfactory, since not all of our ethical commit-
ments and obligations are mediated through relations between
nations. A feminist activist in America who wants to help, say, to
remedy some features of female disadvantage in Africa or Asia, draws
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on a sense of identity that goes well beyond the sympathies of 
one nation for the predicament of another. A person can see herself
as an Italian, as a woman, as an agnostic, as a doctor, and so on; there
is no contradiction in this richer understanding of a person’s 
identity.

Second, the international contractarian line of reasoning is also
institutionally obtuse in taking little note of the variety of institutions
(such as markets, religious groupings, political organizations, etc.).
These institutions operate through affiliations that may be quite
different from national groupings, and they certainly can influence
relations between people across borders. Indeed, many NGOs—
Médecins sans Frontières, OXFAM, Amnesty International, Human
Rights Watch, and others—explicitly focus on affiliations and associ-
ations that cut across national boundaries.

Third, turning to somewhat more general theory, the contractar-
ian line of reasoning is inherently defective in dealing with variable
groups and cannot deal at all adequately with some standard prob-
lems of ethical and political decision even for a given society. The dif-
ficulty it has in dealing with population policy—or any decision that
influences the size or the composition of the population—illustrates
its limited reach.

Fourth, if we shift our philosophical focus from Immanuel Kant’s
influential line of thinking to that of the more neglected theories of
his contemporary, Adam Smith, we get a model of reasoning that 
is better able to cope with these problems of variable and varying
groups. The discipline of the “impartial spectator” has much to offer
to this range of ethical issues, and this applies also to justice across
borders.

Finally, it is very important to note that “grand universalism” is not
the only alternative to “national particularism.” The noninstitutional
and utopian nature of grand universalism is sometimes invoked to
provide an alleged justification of the nationally particularist line of
thinking, based on the false presumption that national particularism
would be the only alternative left if grand universalism were taken
to be unduly demanding. This is not the case.

I have argued in favor of a line of reasoning that is geared to
the existence of multiple institutions and the presence of plural
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identities in the way we see ourselves. This makes it impossible to
resolve all problems of justice by one all-encompassing original posi-
tion (as under grand universalism), or even by two sets of overarch-
ing original positions—one within each nation and another among
the representatives of all nations (as in the combination of national
particularism and the “law of peoples”). The coexistence of many
affiliations and diverse identities is a central feature of the world in
which we live and cannot be ignored in exploring the demands of
global justice. Each of our plural associations entails some general
concerns about justice across borders as well as within those re-
spective borders. The borders are defined differently for different
groups, and our reasoning about justice has to reflect that reality.

Requirements of global justice offer guidance in diverse voices
and sometimes in conflicting directions. Although we cannot escape
the need for critical scrutiny of the respective demands, this is not 
a reason for expecting to find one canonical superdevice that will
readily resolve all the diversities of obligations that relate to our
various affiliations, identities, and priorities. The oversimplification
that must be particularly avoided is to identify global justice with
international justice. The reach and relevance of the former can far
exceed those of the latter.
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13.10 MARTHA NUSSBUM (“WOMEN 
AND CULTURAL UNIVERSALS,” SEX 
AND SOCIAL JUSTICE, 1999)

…Unlike the type of liberal approach that
focuses only on the distribution of resources,
the capability approach maintains that
resources have no value in themselves, apart
from their role in promoting human func-
tioning. It therefore directs the planner to
inquire into the varying needs individuals
have for resources and their varying abilities
to convert resources into functioning. In this
way, it strongly invites a scrutiny of tradi-
tion as one of the primary sources of such
unequal abilities.1

But the capabilities approach raises the
question of cultural universalism, or, as it
is often pejoratively called, “essentialism.”
Once we begin asking how people are actu-
ally functioning, we cannot avoid focusing
on some components of lives and not oth-
ers, some abilities to act and not others, see-
ing some capabilities and functions as more
central, more at the core of human life, than
others. We cannot avoid having an account,
even if a partial and highly general account,
of what functions of the human being are
most worth the care and attention of public
planning the world over. Such an account is
bound to be controversial.

II. Anti-Universalist Conversations

The primary opponents of such an account
of capability and functioning will be “anti-
essentialists” of various types, thinkers who
urge us to begin not with sameness but with
difference — both between women and men
and across groups of women — and to seek
norms defined relatively to a local context
and locally held beliefs. This opposition
takes many forms, and I shall be responding
to several distinct objections. But I can begin
to motivate the enterprise by telling several
true stories of conversations that have taken
place at the World Institute for Development
Economics Research (WIDER), in which
the anti-universalist position seemed to have
alarming implications for women’s lives.2

At a conference on “Value and Technol-
ogy,” an American economist who has long

been a leftwing critic of neoclassical eco-
nomics delivers a paper urging the preser-
vation of traditional ways of life in a rural
area of Orissa, India, now under threat of
contamination from Western development
projects. As evidence of the excellence of
this rural way of life, he points to the fact
that whereas we Westerners experience a
sharp split between the values that prevail in
the workplace and the values that prevail in
the home, here, by contrast, exists what the
economist calls “the embedded way of life,”
the same values obtaining in both places. His
example: Just as in the home a menstruat-
ing woman is thought to pollute the kitchen
and therefore may not enter it, so too in the
workplace a menstruating woman is taken
to pollute the loom and may not enter the
room where looms are kept. Some feminists
object that this example is repellant rather
than admirable; for surely such practices
both degrade the women in question and
inhibit their freedom. The first economist’s
collaborator, an elegant French anthropolo-
gist (who would, I suspect, object violently
to a purity check at the seminar room door),
replies: Don’t we realize that there is, in
these matters, no privileged place to stand?
This, after all, has been shown by both Der-
rida and Foucault. Doesn’t he know that he
is neglecting the otherness of Indian ideas by
bringing his Western essentialist values into
the picture?3

The same French anthropologist now
delivers her paper. She expresses regret that
the introduction of smallpox vaccination
to India by the British eradicated the cult
of Sittala Devi, the goddess to whom one
used to pray to avert smallpox. Here, she
says, is another example of Western neglect
of difference. Someone (it might have been
me) objects that it is surely better to be
healthy rather than ill, to live rather than
to die. The answer comes back; Western
essentialist medicine conceives of things in
terms of binary oppositions: life is opposed
to death, health to disease.4 But if we cast
away this binary way of thinking, we will
begin to comprehend the otherness of Indian
traditions.

At this point Eric Hobsbawm, who has
been listening to the proceedings in increas-



HUMAN RIGHTS FOR WHOM? CULTURAL AND GROUP RIGHTS VERSUS UNIVERSALISM | 423

ingly uneasy silence, rises to deliver a blis-
tering indictment of the traditionalism and
relativism that prevail in this group. He lists
historical examples of ways in which appeals
to tradition have been politically engineered
to support oppression and violence.5 His
final example is that of National Socialism in
Germany. In the confusion that ensues, most
of the relativist social scientists — above all
those from far away, who do not know who
Hobsbawm is — demand that Hobsbawm
be asked to leave the room. The radical
American economist, disconcerted by this
apparent tension between his relativism and
his affiliation with the left, convinces them,
with difficulty, to let Hobsbawm remain.

We shift now to another conference two
years later, a philosophical conference on the
quality of life.6 Members of the quality-of-
life project are speaking of choice as a basic
good, and of the importance of expanding
women’s sphere of choices. We are chal-
lenged by the radical economist of my first
story, who insists that contemporary anthro-
pology has shown that non-Western people
are not especially attached to freedom of
choice. His example: A book on Japan has
shown that Japanese males, when they get
home from work, do not wish to choose
what to eat for dinner, what to wear, and so
on. They wish all these choices to be taken
out of their hands by their wives. A heated
exchange follows about what this example
really shows. I leave it to your imaginations
to reconstruct it. In the end, the confidence
of the radical economist is unshaken: We are
victims of bad universalist thinking, who
fail to respect “difference.”7

The phenomenon is an odd one. For we see
here highly intelligent people, people deeply
committed to the good of women and men
in developing countries, people who think of
themselves as progressive and feminist and
antiracist, people who correctly argue that
the concept of development is an evaluative
concept requiring normative argument8 —
effectively eschewing normative argument
and taking up positions that converge, as
Hobsbawm correctly saw, with the positions
of reaction, oppression, and sexism. Under
the banner of their fashionable opposition to
universalism march ancient religious taboos,

the luxury of the pampered husband, educa-
tional deprivation, unequal health care, and
premature death.

Nor do these anti-universalists appear
to have a very sophisticated conception of
their own core notions, such as “culture,”
“custom,” and “tradition.” It verges on the
absurd to treat India as a single culture, and
a single visit to a single Orissan village as
sufficient to reveal its traditions. India, like
all extant societies, is a complex mixture of
elements.9 Hindu, Muslim, Parsi, Christian,
Jewish, atheist; urban, suburban, rural; rich,
poor, and middle class; high caste, low caste,
and aspiring middle caste; female and male;
rationalist and mystical. It is renowned for
mystical religion but also for achievements in
mathematics and for the invention of chess.
It contains intense, often violent sectarian-
ism, but it also contains Rabindranath Tago-
re’s cosmopolitan humanism and Mahatma
Gandhi’s interpretation of Hinduism as a
religion of universal nonviolence. Its tradi-
tions contain views of female whorishness
and childishness that derive from the Laws
of Manu.10 But it also contains the sexual
agency of Draupadi in the Mahabharata,
who solved the problem of choice among
Pandava husbands by taking all five, and the
enlightened sensualism and female agency of
the Kama Sutra, a sacred text that foreign
readers wrongly interpret as pornographic.
It contains women like Metha Bai, who
are confined to the home; it also contains
women like Amita Sen (mother of Amartya
Sen), who fifty years ago was among the
first middle-class Bengali women to dance
in public, in Rabindranath Tagore’s musical
extravaganzas in Santiniketan. It contains
artists who disdain the foreign, preferring,
with the Marglins, the “embedded” way of
life, and it also contains Satyajit Ray, that
great Bengali artist and lover of local tradi-
tions, who could also write, “I never ceased
to regret that while I had stood in the scorch-
ing summer sun in the wilds of Santiniketan
sketching simul and palash in full bloom,
Citizen Kane had come and gone, playing
for just three days in the newest and biggest
cinema in Calcutta.11

What, then, is “the culture” of a woman
like Metha Bai? Is it bound to be that deter-
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mined by the most prevalent customs in
Rajasthan, the region of her marital home?
Or, might she be permitted to consider with
what traditions or groups she wishes to
align herself, perhaps forming a commu-
nity of solidarity with other widows and
women, in pursuit of a better quality of life?
What is “the culture” of Chinese working
women who have recently been victims of
the government’s “women go home” pol-
icy, which appeals to Confucian traditions
about woman’s “nature”?12 Must it be the
one advocated by Confucius, or may they be
permitted to form new alliances — with one
another, and with other defenders of wom-
en’s human rights? What is “the culture” of
General Motors employee Mary Carr? Must
it be the one that says women should be
demure and polite, even in the face of gross
insults, and that an “unladylike” woman
deserves the harassment she gets? Or might
she be allowed to consider what norms are
appropriate to the situation of a woman
working in a heavy metal shop, and to act
accordingly? Real cultures contain plurality
and conflict, tradition, and subversion. They
borrow good things from wherever they find
them, none too worried about purity. We
would never tolerate a claim that women
in our own society must embrace traditions
that arose thousands of years ago — indeed,
we are proud that we have no such tradi-
tions. Isn’t it condescending, then, to treat
Indian and Chinese women as bound by the
past in ways that we are not?

Indeed, as Hobsbawm suggested, the
vision of “culture” propounded by the
Marglins, by stressing uniformity and
homogeneity, may lie closer to artificial con-
structions by reactionary political forces
than to any organic historical entity. Even
to the extent to which it is historical, one
might ask, exactly how does that contribute
to make it worth preserving? Cultures are
not museum pieces, to be preserved intact at
all costs. There would appear, indeed, to be
something condescending in preserving for
contemplation a way of life that causes real
pain to real people.

Let me now, nonetheless, describe the
most cogent objections that might be raised

by a relativist against a normative universal-
ist project.

III. The Attack on Universalism

Many attacks on universalism suppose that
any universalist project must rely on truths
eternally fixed in the nature of things, out-
side human action and human history.
Because some people believe in such truths
and some do not, the objector holds that a
normative view so grounded is bound to be
biased in favor of some religious/metaphysi-
cal conceptions and against others.13 But
universalism does not require such meta-
physical support.14 For universal ideas of
the human do arise within history and from
human experience, and they can ground
themselves in experience. Indeed, those
who take all human norms to be the result
of human interpretation can hardly deny
that universal conceptions of the human
are prominent and pervasive among such
interpretations, hardly to be relegated to the
dustbin of metaphysical history along with
recondite theoretical entities such as phlo-
giston. As Aristotle so simply puts it, “One
may observe in one’s travels to distant coun-
tries the feelings of recognition and affilia-
tion that link every human being to every
other human being.”15 …

Neglect of Historical and 
Cultural Differences

The opponent charges that any attempt to
pick out some elements of human life as
more fundamental than others, even without
appeal to a transhistorical reality, is bound
to be insufficiently respectful of actual his-
torical and cultural differences. People, it is
claimed, understand human life and human-
ness inwidelydifferentways, andanyattempt
to produce a list of the most fundamental
properties and functions of human beings is
bound to enshrine certain understandings of
the human and to demote others. Usually,
the objector continues, this takes the form of
enshrining the understanding of a dominant
group at the expense of minority understand-
ings. This type of objection, frequently made
by feminists, can claim support from many
historical examples in which the human has
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indeed been defined by focusing on actual
characteristics of males.

It is far from clear what this objection
shows. In particular it is far from clear that
it supports the idea that we ought to base our
ethical norms, instead, on the current prefer-
ences and the self-conceptions of people who
are living what the objector herself claims to
be lives of deprivation and oppression. But it
does show at least that the project of choos-
ing one picture of the human over another
is fraught with difficulty, political as well as
philosophical.

Neglect of Autonomy

A different objection is presented by liberal
opponents of universalism. The objection
is that by determining in advance what ele-
ments of human life have most importance,
the universalist project fails to respect
the right of people to choose a plan of life
according to their own lights, determining
what is central and what is not.16 This way
of proceeding is “imperialistic.” Such evalu-
ative choices must be left to each citizen.
For this reason, politics must refuse itself a
determinate theory of the human being and
the human good.…

IV. A Conception of the Human 
Being: The Central Human Capabilities

The list of basic capabilities is generated by
asking a question that from the start is eval-
uative: What activities17 characteristically
performed by human beings are so central
that they seem definitive of a life that is truly
human? In other words, what are the func-
tions without which (meaning, without the
availability of which) we would regard a life
as not, or not fully, human? 18

The other question is a question about
kind inclusion. We recognize other humans
as human across many differences of time
and place, of custom and appearance. We
often tell ourselves stories, on the other
hand, about anthropomorphic creatures
who do not get classified as human, on
account of some feature of their form of life
and functioning. On what do we base these
inclusions and exclusions? In short, what do
we be believe must be there, if we are going

to acknowledge that a given life is human?19

The answer to these questions points us to a
subset of common or characteristic human
functions, informing us that these are likely
to have a special importance for everything
else we choose and do.…

I introduce this as a list of capabilities
rather than of actual functionings, because
I shall argue that capability, not actual func-
tioning, should be the goal of public policy.

Central Human Functional Capabilities

 1. Life. Being able to live to the end of
a human life of normal length,20 not
dying prematurely or before one’s life is
so reduced as to be not worth living.

 2. Bodily health and integrity. Being able
to have good health, including repro-
ductive health; being adequately nour-
ished; 21 being able to have adequate
shelter.22

 3. Bodily integrity. Being able to move
freely from place to place; being able
to be secure against violent assault,
including sexual assault, marital rape,
and domestic violence; having oppor-
tunities for sexual satisfaction and for
choice in matters of reproduction.

 4. Senses, imagination, thought. Being
able to use the senses; being able to
imagine, to think, and to reason — and
to do these things in a “truly human”
way, a way informed and cultivated by
an adequate education, including, but
by no means limited to, literacy and
basic mathematical and scientific train-
ing; being able to use imagination and
thought in connection with experienc-
ing and producing expressive works
and events of one’s own choice (reli-
gious, literary, musical, etc.); being able
to use one’s mind in ways protected
by guarantees of freedom of expres-
sion with respect to both political and
artistic speech and freedom of religious
exercise; being able to have pleasurable
experiences and to avoid no beneficial
pain.

 5. Emotions. Being able to have attach-
ments to things and persons outside our-
selves; being able to love those who love
and care for us; being able to grieve at



| THE HUMAN RIGHTS READER426

their absence; in general, being able to
love, to grieve, to experience longing,
gratitude, and justified anger; not hav-
ing one’s emotional developing blighted
by fear or anxiety. (Supporting this capa-
bility means supporting forms of human
association that can be shown to be cru-
cial in their development.23)

 6. Practical reason. Being able to form a
conception of the good and to engage in
critical reflection about the planning of
one’s own life. (This entails protection
for the liberty of conscience.)

 7. Affiliation. (a) Being able to live for and
in relation to others, to recognize and
show concern for other human beings,
to engage in various forms of social
interaction; being able to imagine the
situation of another and to have com-
passion for that situation; having the
capability for both justice and friend-
ship. (Protecting this capability means,
once again, protecting institutions that
constitute such forms of affiliation, and
also protecting the freedoms of assem-
bly and political speech.) (b) Having
the social bases of self-respect and no
humiliation; being able to be treated as
a dignified being whose worth is equal
to that of others. (This entails provi-
sions of nondiscrimination.)

 8. Other species. Being able to live with
concern for and in relation to animals,
plants, and the world of nature.24

 9. Play. Being able to laugh, to play, to
enjoy recreational activities.

 10. Control over one’s environment. (a)
Political: being able to participate effec-
tively in political choices that govern
one’s life; having the rights of political
participation, free speech, and freedom
of association. (b) Material: being able
to hold property (both land and mov-
able goods); having the right to seek
employment on an equal basis with oth-
ers; having the freedom from unwar-
ranted search and seizure.25 In work,
being able to work as a human being,
exercising practical reason and entering
into meaningful relationships of mutual
recognition with other workers.

The “capabilities approach,” as I conceive
it,26 claims that a life that lacks any one of
these capabilities, no matter what else it has,
will fall short of being a good human life.
Thus it would be reasonable to take these
things as a focus for concern, in assessing the
quality of life in a country and asking about
the role of public policy in meeting human
needs. The list is certainly general — and
this is deliberate, to leave room for plural
specification and also for further negotia-
tion. But like (and as a reasonable basis for)
a set of constitutional guarantees, it offers
real guidance to policymakers, and far more
accurate guidance than that offered by the
focus on utility, or even on resources.27

The list is, emphatically, a list of separate
components. We cannot satisfy the need for
one of them by giving a larger amount of
another one. All are of central importance
and all are distinct in quality. This limits the
trade-offs that it will be reasonable to make
and thus limits the applicability of quan-
titative cost-benefit analysis. At the same
time, the items on the list are related to one
another in many complex ways. Employ-
ment rights, for example, support health,
and also freedom from domestic violence,
by giving women a better bargaining posi-
tion in the family. The liberties of speech
and association turn up at several distinct
points on the list, showing their fundamen-
tal role with respect to several distinct areas
of human functioning … strenuous fast-
ing. Whether for religious or for other rea-
sons, a person may prefer a celibate life to
one containing sexual expression. A person
may prefer to work with an intense dedica-
tion that precludes recreation and play. Am
I saying that these are not fully human or
flourishing lives? Does the approach instruct
governments to nudge or push people into
functioning of the requisite sort, no matter
what they prefer?

Here we must answer: No, capability,
not functioning, is the political goal. This
is so because of the very great importance
the approach attaches to practical reason,
as a good that both suffuses all the other
functions, making them human rather than
animal,28 and figures, itself, as a central
function on the list. It is perfectly true that
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functionings, not simply capabilities, are
what render a life fully human: If there were
no functioning of any kind in a life, we could
hardly applaud it, no matter what opportu-
nities it contained. Nonetheless, for political
purposes it is appropriate for us to shoot for
capabilities, and those alone. Citizens must
be left free to determine their course after
that. The person with plenty of food may
always choose to fast, but there is a great dif-
ference between fasting and starving, and it
is this difference we wish to capture. Again,
the person who has normal opportunities for
sexual satisfaction can always choose a life
of celibacy, and we say nothing against this.
What we do speak against, for example, is the
practice of female genital mutilation, which
deprives individuals of the opportunity to
choose sexual functioning (and indeed, the
opportunity to choose celibacy as well).29 A
person who has opportunities for play can
always choose a workaholic life; again, there
is a great difference between that chosen life
and a life constrained by insufficient maxi-
mum-hour protections and/or the “double
day” that makes women in many parts of
the world unable to play.…

The aim of public policy is production of
combined capabilities. This means promot-
ing the states of the person by providing the
necessary education and care; it also means
preparing the environment so that it is favor-
able for the exercise of practical reason and
the other major functions.30

This clarifies the position. The approach
does not say that public policy should rest
content with internal capabilities but remain
indifferent to the struggles of individuals
who have to try to exercise these in a hostile
environment. In that sense, it is highly atten-
tive to the goal of functioning, and instructs
governments to keep it always in view. On
the other hand, we are not pushing individu-
als into the function: Once the stage is fully
set, the choice is up to them.…

A preference-based approach that gives
priority to the preferences of dominant
males in a traditional culture is likely to be
especially subversive of the quality of life of
women, who have been on the whole badly
treated by prevailing traditional norms. And
one can see this clearly in the Marglins’ own

examples. For menstruation taboos, even if
endorsed by habit and custom, impose severe
restrictions on women’s power to form a
plan of life and to execute the plan they have
chosen.31 They are members of the same
family of traditional attitudes that make it
difficult for women like Metha Bai to sus-
tain the basic functions of life. Vulnerability
to smallpox, even if someone other than an
anthropologist should actually defend it as a
good thing, is even more evidently a threat
to human functioning. And the Japanese
husband who allegedly renounces freedom
of choice actually shows considerable attach-
ment to it, in the ways that matter, by asking
the woman to look after the boring details
of life. What should concern us is whether
the woman has a similar degree of freedom
to plan her life and to execute her plan.

As for Metha Bai, the absence of freedom
to choose employment outside the home is
linked to other capability failures, in the
areas of health, nutrition, mobility, educa-
tion, and political voice. Unlike the type of
liberal view that focuses on resources alone,
my view enables us to focus directly on the
obstacles to self-realization imposed by tra-
ditional norms and values and thus to jus-
tify special political action to remedy the
unequal situation. No male of Metha Bai’s
caste would have to overcome threats of
physical violence in order to go out of the
house to work for life-sustaining food.

The capabilities approach insists that a
woman’s affiliation with a certain group or
culture should not be taken as normative for
her unless, on due consideration, with all
the capabilities at her disposal, she makes
that norm her own. We should take care to
extend to each individual full capabilities
to pursue the items on the list — and then
see whether they want to avail themselves of
those opportunities.

Women belong to cultures. But they do
not choose to be born into any particular
culture, and they do not really choose to
endorse its norms as good for themselves,
unless they do so in possession of further
options and opportunities — including the
opportunity to form communities of affili-
ation and empowerment with other women.
The contingencies of where one is born,
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whose power one is afraid of, and what
habits shape one’s daily thought are chance
events that should not be permitted to play
the role they now play in pervasively shap-
ing women’s life chances. Beneath all these
chance events are human powers, powers
of choice and intelligent self-formation.
Women in much of the world lack support
for the most central human functions, and
this denial of support is frequently caused
by their being women. But women, unlike
rocks and plants and even horses, have the
potential to become capable of these human
functions, given sufficient nutrition, educa-
tion, and other support. That is why their
unequal failure in capability is a problem of
justice. It is up to all human beings to solve
this problem. I claim that a conception of
human functioning gives us valuable assis-
tance as we undertake this task.
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