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Introduction

When one thinks about democracy; it is usually the
political institutions of nation states that first come
to mind. Yet democracy can apply also to the case of
the European Union. Addressing this question in the
EU is particularly challenging because the European
Union is a supranational polity: it is less than a state,
but more than an international organization.

To help to address this question, we first need to
distinguish between two terms: democracy and legiti-
macy. According to Bobbio (1987: 19), ‘a “democratic
regime” is . . . a set of procedural rules arriving at col-
lective decisions in a way which accommodates and fa-
cilitates the fullest possible participation of interested
parties’. Therefore, democracy does not concern only
states, but can also apply to any regime arriving at col-
lective decisions. It can therefore also be applied to a
supranational or multilevel polity such as the EU.

Whereas ‘democracy’ refers to a set of procedures
guaranteeing the participation of the governed, ‘legiti-
macy’ refers to the generalized degree of trust that the
governed have towards the political system. Broadly
speaking, this generalized degree of trust can result
from two elements. On the one hand, people might
find a political system legitimate because they are suffi-
ciently involved in the decision-making even if the out-
come of those decisions is not always what they desire
(input legitimacy). On the other hand, people might
find a political system legitimate because they are satis-
fied with the policy outcomes produced by the political
system (output legitimacy), even if they are not suf-

ficiently involved in decision-making. The first aspect
of legitimacy can be identified with the democratic
process; the second with performance and efficiency.
Input and output legitimacy are normally combined,
but one may be emphasized more than the other. For
example, it is often argued that the BU has primarily
been built on output legitimacy. However, as the EU
has become involved in more and more policy areas,
it has become increasingly difficult to base the legiti-
macy of the European polity on policy outputs alone.

From ‘permissive consensus’ to
‘democratic deficit’
Back in 1957 when the European Economic Com-

munity (EEC) was first set up, democratic account-
ability was not high on the Community’s agenda. At

that time, the European Community could be co; sid-
ered a ‘special purpose association’ to which a limite,
number of well-defined functions were delegaj
The democratic nature of the Community was not
a matter of serious concern and could, at this p
be guaranteed by the democratic credentials of
member states. The Monnet method’, the sector-k
sector approach to European integration, was b
on the idea of a strong (technical) European Co
mission, composed of independent Commissione
representing the general interest of the Communij
The Commission held the exclusive right of initi
and played a central role as the executive body (s
Chapter 10), while the Council of Ministers acted
the final decision-maker (see Chapter 11). The Par
mentary Assembly was only indirectly elected and hag
only consultative powers. As such, it had only as mu
importance as the advisory Economic and Sog
Committee (ESC), which was composed of repres
atives from national interest groups and stakehol,
ers in the areas of EEC competence (see Chapter

This functional approach to European integra
(see Chapter 4) was based on the idea of involvin,
tors with particular expertise in the specific fields
which the EEC had been given competence. F
tional expertise, rather than democratic participa
was the central issue of concern. The initial stage
European integration were thus said to be based
a ‘permissive consensus’ (Lindberg and Scheingo
1970: 41). There was little popular interest in this eli
driven and technocratic project, and this coing
with a diffuse support for the idea of European in
gration—or, put differently, the legitimacy of the EE
was based on its output, without raising partic
concerns about input legitimacy.

However, as the Court of Justice defined mor
clearly the features of the European legal order, b
on principles such as supremacy and direct effe
Chapter 13), and with the Community acting in nel
policy areas, the daily impact of the European i
gration process became ever more evident and
functionalist approach became insufficient as a
of addressing the legitimacy of the European proj
In this context, the concept of the ‘democratic de_ 1
refers above all to the idea that the transfer of po!
making power from the national level to the EU
not been accompanied by sufficient democratic ¢
trol at the European level. At the national level, Ei
pean integration had strengthened executives to
detriment of parliaments (Moravcsik, 1994) becats

jropean policy issues are decided and debated by the
nment (represented at EU level in the Council)
er than by national parliaments. At the same time,
opean Parliament (EP) was institutionally too
¢ to ensure democratic accountability at the Eu-

ed in these parliamentary terms, there were
possible solutions to the EU’s democratic defi-
ther one could democratize European decision-
ng by increasing parliamentary representation
the European level by way of the EP (the supra-
nal or federal solution), or one could argue that
atic accountability can reside only in the na-
parliaments, in which case the priority had to
limit the transfer of powers to the EU—and in
ich as such transfer took place, national parlia-
should have the means of ensuring the ac-
ability of their minister in the Council (the
governmental solution).

e BEC’s influence grew during the 1970s and
, political decision-makers opted for the first so-
.and thus the further parliamentarization of the
ean level. In 1979, direct elections to the Euro-
rliament (EP) were introduced to strengthen
ct democratic input at the European level. The
ent subsequently received increasing powers
udgetary and legislative process (see Chapter
that way, the EU began to resemble a bicameral
mentary democracy in which legislative power
d by two branches: one representing the popu-
of the Union (the Parliament), and the other its
er states (the Council).

wever, democratizing the EU by strengthening
e of the EP faces two main difficulties. First,

famentary model of democracy—in which

ent is accountable to the will of the people

din a directly elected parliament—does not

ole of parliament only as that of a legislature,

O €xpects a parliament to have control over the

e through its involvement in the appointment

overnment and/or its use of a vote of cen-

ile the EP has gained important legislative

2 1ts control over the Commission is more lim-

though the Treaty of Rome already allowed

ission to be dismissed by the then Assem-

Possibility remained theoretical because the

At was deprived of any real power in the

hent of a new Commission. The Commis-

Pointed by the Council from candidates pro-

OY the member states and thus tends to reflect
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the parliamentary majorities in power at the national
level at the moment of appointment (see Chapters
10 and 11). As such, when European citizens vote in
European elections, their opinion finds expression in
parliamentary representation, but this does not au-
tomatically affect the composition of the Commis-
sion, which together with the Council forms the EU’s
‘executive’,

Second, the EU is neither a traditional international
organization nor a state. It is a sui generis political sys-
tem, which is best described as a supranational polity
(see Chapter 7). Yet it has been repeatedly argued that
this polity has no demos—that is, a ‘people’ with some
common identity or shared values that might provide
the basis for a parliamentary expression of democracy.
The parliamentary model is based on the expression
of the general will in parliament. The general will is
(mostly) expressed by parliamentary decisions based
on majority voting. In order to get these majoritar-
ian decisions accepted by the minority, the governed
represented in a parliament need to have a certain
level of social unity, a common identity. However, it
is argued that there is no such common identity in the
EU, which, as Article 1 TEU states, is still based on a
process of integration ‘among the peoples of Europe’.
Contrary to that, some have argued that there does
exist a certain common cultural basis in Europe (Kael-
ble, 1994), that there is general acceptance of the ‘idea
of Europe’ and ‘a commitment to the shared values of
the Union as expressed in its constituent documents’
(Weiler, 1997: 270). This process could strengthen the
loyalty of European citizens vis-a-vis the European
polity in a similar way to that in which state action
strengthens the loyalty of national citizens vis-a-vis
the state, reinforcing the national demos. However,
the shift in loyalty to the European level and the crea-
tion of some common identity seems to emerge very
slowly (Risse, 2002). There is no European ‘public
sphere’ in which citizens are informed on, and take
part in, political discussions. There is no European
media. Communication on European issues is nation-
ally coloured and split into different languages (see
Chapter 15). Although interest groups have started

to lobby and organize at the European level, their ac-
tivities in Brussels remain rather invisible to the wider
public and do not create broader debate on European
issues (see Chapter 14). Buropean political parties
are weak and Buropean parliamentary elections are
‘second-order elections’, thus citizens do not par-
ticipate and when they do most voters consider the
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European political arena to be less important than the
national one so they use their votes to express feelings
of satisfaction or dissatisfaction with domestic parties
or to bring about political change in their own coun-
try. Hence, despite the increased legislative powers of
the EP, the Parliament struggles to engage European
citizens in a political debate that they can understand
as the democratic expression of their concerns and
interests.

KEY POINTS

+ The democratic character of the European Fconomic
Community was not a major issue of concern at its
creation, but became an issue of concern as more
competencies were transferred to the Community.

+ The preferred solution to the European democratic
deficit was to parliamentarize the European level by
directly electing the European Parliament and increasing
its powers.

+ Parliamentarization faces two problems: the absence of a
European demos and a weak European public sphere.

+ European citizens do not participate in a shared debate
about European politics and there is no direct connection
between voting preferences in the EP elections and the
composition of the Commission.

Maastricht and the debate during
the 1990s

The debate on the European Union’s democratic
deficit over the course of the 1990s continued to be
inspired by the parliamentary model. While this re-
mained the conceptual reference point used to frame
democracy in the EU it also included an additional
dimension with the introduction of ‘European citi-
zenship’. Potentially, this could encourage the devel-
opment of a common European identity and partially
address the ‘no demos’ problem.

The Maastricht Treaty strengthened the legislative
power of the European Parliament by introducing the
co-decision procedure (now the ordinary legislative
procedure, or OLP); the Maastricht, Amsterdam, and
Nice Treaties attempted to create a better link between
the EP election results and the composition of the
Commission by ensuring that the Commission’s term
of office coincided with that of the Parliament. More-
over, although proposed by the European Council,

both the Commission President and subsequent :
entire Commission have to be approved by the Ep ' 2
latter has used this new power to question and '
oppose the appointment of new Commissione
Chapter 12). Parliamentary democracy at EU le
thus been strengthened, although the latter is
from a system in which the government is the djy
expression of the political majority in parliamen
The Maastricht Treaty also acknowledged the
cism of those arguing that democratic accountabi]
is best guaranteed at the national level by introd
the principle of subsidiarity. This meant that-,:' i
the exception of areas for which it has exclusive gg
petence, the EU can now act only if, and in so
the objectives of the proposed action cannot
ficiently achieved by the member states. Mo
the 1990s also saw attempts to strengthen the
national parliaments in EU political decision-ma
Member states tightened their domestic regula
to increase parliamentary control over their
in the Council, and the EU began to provide a b

9.1 EUROPEAN CITIZENSHIP

ing to Article 20 TFEU, ‘every person holding the

lity of a Member State shall be a citizen of the Union.
hip of the Union shall be additional to and not replace
onal citizenship’

an citizenship provides European citizens with extra

at they would otherwise not possess if they were only
06ns of their state. Article 20 TFEU sets out a list of such

right to move and reside freely within the territory of
the Member States;

the right to vote and to stand as candidates in elections to
European Parliament and in municipal elections in their
ber State of residence, under the same conditions as
nationals of that State;

 right to enjoy, in the territory of a third country in
ich the Member State of which they are nationals is not
ented, the protection of the diplomatic and consular

Democracy and Legitimacy in the European Union

autherities of any Member State on the same conditions as
the nationals of that State; and

(d) the right to petition the European Parfiament, to apply to
the European Ombudsman, and to address the institutions
and advisory bodies of the Union in any of the Treaty
languages and to obtain a reply in the same language.

However, this list is not exhaustive. The narrow interpretation
of the concept of European citizenship refers only to the rights
mentioned in Article 20 TFEU, but that Article itself states that
these are only examples of European citizenship rights. The
broad interpretation of European citizenship thus refers to all of
the rights and duties that the European citizens enjoy or to
which they are subject as a result of the legal provisions of the
European treaties and European legislation. The Court of Justice
of the European Union (CJEU), for instance, has used the
concept of European citizenship to ensure the respect of the
principle of non-discrimination of a European citizen when
residing in another member state.

and more direct information flow to national parlis h
ments so that they could fulfil this function effective

The Maastricht Treaty also addressed the rol
regional and local authorities in European deci;
making. While many European countries had
nessed a process of devolution of political powerf
the national to the regional level, some of these
acquired competences were diluted as the EU
to operate in those policy areas. The member
agreed that regional and local actors also ne
place in Buropean decision-making, and as su
Maastricht Treaty created an advisory Committe
the Regions (CoR), representing both regio
local authorities. It also allowed member staf
be represented in the Council by a regional mit
in policy areas for which the regions held legisla
competence. 1

Citizenship was also introduced in the Maas!
Treaty as a way of framing democracy (see Bo
Citizenship has traditionally been defined in th
text of the nation state, and built on three elem
set of rights and duties; participation; and identi
introducing the concept of ‘European citizenship’;
Maastricht Treaty made it clear that the EU pr
citizens with a set of rights and duties that mea
they belong to the same community. They ca
ticipate democratically in this community by
in the EP elections, for example, and through ac
ing rights that they would not otherwise be abl

y!

e, such as the right to reside in another mem-
. Buropean citizenship is therefore expected
en the feeling of a common European
d to provide some extra fuel to make parlia-
democracy at EU level work. However, the
icht Treaty and all subsequent treaties explicitly
t European citizenship is complementary to
citizenship, and is therefore not at odds with
a that democratic legitimacy can reside at the
e in the Buropean, national, or even sub- na-
aments.

izenship debate has focused primarily on
timacy rather than on input legitimacy (al-
opean citizenship also provides participa-
ts) (Smismans, 2009). The expectation is that
are better aware of all of the benefits that the
ides, they will identify more with the Union
pter 15). This link between Buropean rights
ing to a European ‘community’ has also
plified in the debate at the end of the 1990s
harter of Fundamental Rights of the EU.
doption of the Charter, the EU wanted to
ar statement of the fundamental rights and
Which it stands and with which its citizens
(Smismans, 2010). The way in which the
drafted was also supposed to strengthen
€ 0f citizens’ identification with the Union by

making the drafting process more participatory. The
latter took place in the first European Convention,
which brought parliamentarians from the EP and
national parliaments together with representatives
from governments. Online consultations and debat-
ing activities made it not only a more parliamentary,
but also a more open and participatory, process even
if this mainly reached an elite of informed and inter-
ested citizens, and failed to witness the involvernent of
the broader citizenry.

KEY POINTS

* The European Union's democratic deficit was strongly
debated during the |990s, Representative democracy
remained the central frame of reference.

* After the Maastricht Treaty, the European Parliament was
further strengthened, and national, regional, and local
authorities were given a role in European policy-making.
At the same time, subsidiarity set a limit on the further
transfer of powers to the EU.

* The introduction of European citizenship and the
Charter of Fundamental Rights of the EU offered a way
of developing a common European identity and thus
partially addressed the ‘no demos’ problem.

131




132 Stijn Smismans Democracy and Legitimacy in the European Union 133
EU democracy and the governance This strategy was built on the assumption t} rcepmali.ze democratic accountability in mod-  governance’ (NMGs), such as the open method of co-
debate European elections were about clear ideologic rnance, it is not enough to think in terms of ~ ordination (OMC), hardly involve the European Par-
political choices reflected in the composition o mentary mandate; rather, we must address the  liament at all. The OMC was created in 2000 to allow
Despite all previous efforts to strengthen European Commission, European citizens would engage More n of who is involved in direct interaction with  the EU to coordinate the policies of the member states
democracy on the basis of the parliamentary model, with the European debate and identify themsel ent and administration in the setting of the in particular policy fields, such as employment policy
the European Union was still not perceived as more active participants in the EU polity. However, genda and the drafting of new policy meas-  or macro-economic policy, but without adopting
legitimate by European citizens. Events, such as the if European political choices were still trang well as during the implementation process. binding legislation at the European level. The OMC
resignation of the Commission in 1999 (see Chapter into purely national interpretations through nati ird, there are multiple ways of conceptualizing procedure is based on the adoption of European
10) after it faced accusations of nepotism and financial media? If this were to happen, the effect could be ¢ cracy. While Tepresentative democracy’ focuses  guidelines by the Council, on proposal of the Com-
management, made it ever more evident that democ- further delegitimization of the EU, which would | e electoral process and the representative role of  mission, addressed to the member states. While such
racy was not only about the role of parliament, but depicted as imposing European-level policies at ment, theories of ‘participatory democracy’ guidelines are not binding, the member states have to
also about good governance and the parts played by national level. This could be particularly problen e importance of more regular and direct citi- ~ adopt national action plans to explain how they intend
other actors in policy-making (see Box 9.2). Thus, at where the national government had a different j avolvement in collective decision-making. This  to reach the targets set in the guidelines. They have |
the turn of the new century, the debate on democracy logical orientation from the parliamentary majori involve referendums or more decentralized to report to the European Commission on their ini-
and legitimacy in the EU became more diversified. the EP and the Commission. At the same time, nance mechanisms. Theories of ‘deliberative tiatives, after which the Commission and Council can
Some scholars argued that the only way in whichto ~ Sttegy would fundamentally change the role of cracy’ pay more attention to the quality of de- propose new guidelines and (for some policy areas)
resolve the EU’s legitimacy problem was to strengthen Commission from a motor driving European inte tive processes, rather than focus on who repre-  send recommendations to the member states. It has
the parliamentary model, further politicizing Eu- tion and representing ‘the European interest’ t whom or ensuring direct citizen participation. been argued that the legitimacy of the OMC resides in
ropean decision-making. This could be achieved by explicitly political body. If a European public sph | of these arguments informed the debate on  its participatory and decentralized character. Since the
creating a more direct link between the outcome of ~ WEere not to emerge as a result of this strategy, su ropean governance that emerged at the end of EU only adopts guidelines and not binding measures
European parliamentary elections and the composi- 2 supranational political body would be criticize, 990s and the early twenty-first century. The so-  in the OMC, the absence of the EP is regarded as non-
tion of the European Commission. European citizens the basis of nationally defined interests and deb | ‘governance turn’ in EU studies (see Chapter ~ controversial. In the end, it is up to the member states
could be offered a clear choice between different (ide- As such, political leaders have been reluctant to ado ued, among other things, that Buropean policy-  to take decisions to implement such guidelines and,
ological) policy positions, while at the same time the such a radical approach (see “The Constitutional g is not only about intergovernmental bargain-  in that case, democratic accountability is gnaranteed
composition of the Commission could reflect the par- Treaty and the Treaty of Lisbon’). _ nong member states and power strugglesamong by national parliaments. Moreover, the drafting of
liamentary majority and its ideological orientation. Another argument is that framing EU democra uropean institutions, but also involves many dif-  European guidelines and the national measures that
European citizens would therefore be able to elect exclusively in terms of the role of parliament ‘ rent actors at different stages and in different modes  implement them are said to be participatory, given
their ‘executive’ on the basis of a European-wide pub- parliamentary accountability is too much of a simpli- licy-making. This governance debate resets in  the involvement of stakeholders. However, in reality,
lic debate about policy choices. European decision- fication and may even be misguided. First, when com- al ways the terms of the discussion about legiti-  the stakeholder involvement is often patchy and na-
making would no longer be technocratic and ignored paring the EU to a parliamentary democracy at tl and democracy in the EU. First, it is attentive to  tional parliaments are not always well informed. By
by European citizens. national level, the perfect functioning of the latter is fferent stages of policy-making. Democracy and  contrast, European guidelines, despite the fact that
too easily assumed. The EU is often criticized beca acy are not only about the legislative process  they are not binding, may have a decisive influence on
the EP does not have the right of legislative initiati the power of parliament in legislative decision- policy options. Although there remain doubts about
BOX 9.2 GOOD GOVERNANCE (which is the prerogative of the Commission), wh ing; what happens at the initial stage of policy- the impact of the OMC, the democratic claims made
"W ACCORDING TO THE EUROPEAN assuming that this is always a central feature of par- g, when the European Commission consults  in relation to this mode of governance need to be nu-
COMMISSION liamentary democracy. Yet, in many countries, legisla- ly and interacts with many actors when drafting  anced (Smismans, 2008).
tive initiatives emerge de facto from the government. slative proposals, matters too. Moreover, once leg- Third, three concepts have been particularly cen-
Second, by focusing on representative democracy e acts have been adopted, the EU often adopts  tral to the debate on the legitimacy of European
the debate addresses only part of the problem an ther regulatory measures by way of delegated governance—namely, ‘participation’, ‘civil society’, ;
neglects other aspects of democratic accountab ation (see Chapter 16). If one wants to assess and ‘transparency’. Democracy is not simply about 1
in European decision-making. The assumption is th nocracy and legitimacy in the EU, a closer look is  participation in elections and representation through

The European Commission established its own concept of
good governance in the White Paper on European
Governance (WPEG). The WPEG was adopted in 2001 by
the European Commission in order to improve both the
efficiency and legitimacy of European governance. Five

principles underpin good governance and the changes democratic decision-making is guaranteed by mea ed at this process as it affects the majority of EU  a parliament, but it is also about the participation
proposed: openness; participation; accountability; of parliamentary input, while the ‘neutral’ impl Cisions (see Box 9.3). of multiple actors, such as interest groups, experts,
effectiveness; and coherence. Each principle is important for mentation of the parliamentary mandate is guaran- Second, the governance debate has made clear representatives from national administration, and in-
establishing more democratic governance. The principles teed by government and administration. Howe here are different modes of European govern-  dividual citizens. These actors are involved in many

underpin democracy and the rule of law in the member this normative ideal has always been a fiction and is;
states, but they applyito all levels of government—whether increasingly so in modern governance, in which the
global, European, national, regional, or local. implementation of the parliamentary mandate is the.
result of the complex interaction of many actors de-
ploying a multitude of policy instruments. If we want;

, and that democracy and legitimacy may be ad-  different stages of policy-making, from the drafting of
ssed differently for each of them. Traditionally, the — a new legislative proposal to participation in the im-
timacy debate has focused on the ‘Community  plementation of the OMC at national level.

thod’, based on legislative decision-making and a Since the end of the 1990s, the EU institutions have

Source: European Commission (2001 a).
€ntral role for the EP. However, many ‘new modes of ~ often encouraged the participation of civil society
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BOX 9.3 DELEGATED LEGISLATION

Delegated legislation is a common feature of modern
governance. Because adopting legislation often takes time,
legislators may decide to delegate secondary or implementing
decision-making to governments. While delegated legislation
allows for speedier and more effective policy-making, it also
takes decision-making out of the hands of the elected
representatives in parliament; this may raise concerns about
democratic accountability.

At the European level, delegated legislation is adopted through
the so-called ‘comitology’ procedure. The EU Council (and the
EP) delegate decision-making to the Commission. This does not
mean that the Commission can act alone, however, because it
needs to interact with a ‘comitology committee’ composed of
representatives from the member states. Sometimes, the
Commission only has to take into account the advice of the
comitology committee; on other occasions, it can be overruled
byit.

Comitology has often been criticized from a democratic point
of view. It is a rather technocratic process driven by Commission
officials and representatives from national administrations,
normally without the involvement of elected politicians
(although there are some exceptions to this rule under which
there is some of involvement by the Council or the EP),
Moreover, comitology is a rather opaque process, with few
knowing where, how, and why the decisions have been taken.
However, some scholars have described comitology as
‘deliberative supranationalism’ (Joerges and Neyer, 1997)
indicating that it is not simply a technocratic process, but a
process that allows for informed deliberation at the EU level

when dealing with legislative issues. Moreover,
. BU institutions, and in particular the Commission,
easingly provide information during the drafting
licy measures. Such ex ante transparency allows
proved participation by civil society actors and
olders, and would thus also allow for better
ed policy-making (and thus increased output
imacy). Compared again with the transparency
ed at the national level by many countries, even
the EU, the EU’s initiatives on transparency are
tively far-reaching. However, the EU governance
is so complex and remote that it remains the
e of an informed elite. With the European
nsparency Initiative (ETI), introduced by the
ission in 2005 to increase openness, transpar-
and accountability of European governance, the
o aims to shed some light on this elite when
participate in European policy-making. It does
providing for a Transparency Register that con-
s information on interest groups’ lobbying of the
istitutions (see Chapter 14).

on the basis of expertise and representation of interests in-
comitology committees. Over the last decade, the Commisé
has also taken some initiatives that are intended to make the
system less opaque by providing online information on
comitology.

The Lisbon Treaty sought to strengthen the democratic
character of delegated legislation. Legislative acts, which set
the most important provisions by way of the ordinary or s
legislative procedures (thus involving the EP), have now two.
options to delegate to the Commission to take further actio;
The Commission is allowed to adopt either delegated acts or
implementing acts. Delegated acts can set out provisions of a
general scope, but cannot define the most important provisi
which can only be set out in legislation. The Commission can
adopt delegated acts on its own, but given that they are still
rather important provisions, the EP and the Council have the -
right to oppose such a decision, thus allowing some demacra
control over the process by elected politicians. For the less
generic and more technical provisions, the Commission can
adopt implementing acts. Such acts are adopted through the
comitology procedure, without involving the Council or the
Compared to the situation prior to the Lisbon Treaty, the
system of delegated legislation thus increases democratic
control because of the new category of delegated acts.

However, it can also be argued that, as far as the implementi
acts are concerned, democratic control may actually have

weakened, since neither the Council nor the EP can intervene
any more in comitology, in situations in which they occasionally
had a role under the previous system. ;

By 2000 the debate on democracy and legitimacy in the
ropean Union had become more diversified.

as argued that a further parliamentarization and a
iticization of the European Commission may not be a
itable or practicable response to the EU's democratic
eficit.

in Buropean governance. The Economic and Social
Committee (ESC) has presented itself as the ideal insti-
tutional form of representation for civil society, while
the Commission has taken measures to ensure wider
consultation at the initial stage of policy-making. The
EU institutions have mainly sought the involvement
of representatives from civil society organizations in
policy-making, although the Commission has also
taken initiatives to broaden general online consulta-
tions in which individual citizens can also participate.
This has been referred to as ‘participatory democ-
racy’ or ‘participatory governance’,

The way in which the EU provides consultative
processes at the initial stage of policy-making is often
more extensive than in many of its member states.
However, talk of civil society and online consulta-
tions do not ensure equality of access to European

The governance debate broadened the conceptualization
lemocracy and legitimacy in the EU beyond the

lative process, the electoral process, and the power
es that persist among the EU's institutions.

decision-making, because those with most reso
and money are bound to be the most effective lob!
ists (see Chapter 14). The debate on participation
civil society is therefore linked to that on transpare;
One can distinguish ex post and ex ante dimensions
transparency when talking about EU legitimacy. Thi
by ensuring the transparency of the activities of
EU’s institutions, one can ensure ex post democr.
accountability. For example, this might involve the e Constitutional Treaty and the
scrutinizing the Commission, national parliam ty of Lisbon

controlling the action of their ministers in the Co
cil, or citizens voting for a particular party or grou
during EP elections. Many initiatives have been ta
to increase transparency of this kind. For examp!
this has involved increasing the information sen
the Commission to both European and national par
liaments, and by ensuring that Council meetings .

icipation by multiple actors and civil society, as well as
sparency, are key elements in the conceptualization of
ocracy.

‘debate surrounding the Constitutional Treaty
etween 2001 and 2005 added another layer to the
Nceptualization of EU democracy. This concerned
question of the ‘constituent power’ necessary to
and revise the constitutional rules of the EU. De-
Iacy is not only about participation in Buropean
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governance, but also raises questions about the initial
design of the institutional framework. Before the CT,
the constitutional rules of the European polity had al-
ways been drafted behind the closed doors of diplo-
matic meetings at intergovernmental conferences
(IGCs), leading to treaty reform. The European Con-
vention charged with drafting the CT aimed at a more
open and participatory debate on the constitutional
design of the EU by also involving European and na-
tional parliamentarians, by using online consultations,
and by hosting broader debating events. However, the
French and Dutch ‘no’ votes in referendums on the pro-
posed CT in 2005, which led to the demise of the CT,
illustrate the difficulties involved in building the EU’s
legitimacy on the basis of a constitutional document.

Although not as innovative in democratic terms as
the CT, the Lisbon Treaty subsequently provides some
new ideas on EU democracy and legitimacy. First, and
for the first time, the Treaty includes an explicit title,
‘Provisions on democratic principles’. In it, Article
10 clearly states that the Union ‘shall be founded on
representative democracy’, indicating the representa-
tive role of the EP, stating that the Council and the
European Council are accountable to the national
parliaments, and mentioning the role of political par-
ties. By contrast, Article 11 stresses elements that can
be described as “participatory democracy’ (although
the concept is not explicitly used)—namely, the im-
portance of dialogue with citizens and civil society
organizations (CSOs).

Second, the Treaty introduces the ‘Citizens’ Ini-
tiative” as a new democratic instrument and form of
direct participatory democracy (Article 11(4) TEU).
This allows European citizens to gather a million sig-
natures to ask the Commission to draft a proposal for
a legal act on an issue on which they consider Euro-
pean action is required (as long as it falls within the
competences of the EU). In order to launch a citizens’
initiative, citizens must form a ‘citizens’ committee’
composed of at least seven EU citizens being resident
in at least seven different member states. The citizens’
committee must register its initiative before starting to
collect statements of support from citizens. Once the
registration is confirmed and checked on whether it
falls within EU competence, organizers have one year
in which to collect signatures. The Citizens’ Initiative
may stir up the European debate, and make the EU
both more visible and bottom-up. However, it also en-
tails risks if EU action does not live up to the expecta-
tions of those taking the initiative (see Box 9.4).

I'35




136  Stijn Smismans

BOX 9.4 THE EUROPEAN CITIZENS’ INITIATIVE IN PRACTICE

Launched on | April 2012, the first years of practice of the
Citizens' Initiative show the limitations of this new democratic
instrument. In 2017 the European Commission assessed the
practice to date and introduced a proposal to the European
Parliament and Council for revision. The Commission noted that
the citizens' initiative had created limited debate and impact.
Only four initiatives had reached the stage where the
Commission provided an answer; and none had led to the
adoption of a legal act. Most initiatives failed to reach the
number of signatures required to be submitted to the
Commission, or were simply withdrawn by those launching the
initiative. More problematic is the fact that 30% of Citizens'
Inttiatives were refused by the Commission on the grounds that
the topic was beyond its competence, sometimes on the basis
of a very restrictive interpretation. This created a lot of
frustration among citizens who expected the Citizens' Initiative
1o provide them with a tool to set the EU's political agenda in a
bottom-up way. A striking example of this was the Commission's
refusal of a Citizens' Initiative asking the EU to withdraw from
negotiating the Transatlantic Trade and Investment Partnership
(TTIP) with the USA. The TTIP was highly controversial, with
the EU being accused of negotiating secretly an agreement that
only favoured business interests and undermined social and
environmental standards (see Chapter |7).

Even in the case of the four Citizens' Initiatives for which all
requirements were fulfilled and enough signatures were

+il did so with much reluctance, with several
¢ states arguing that it remained the preroga-
- the Buropean Council to nominate somebody
ey deemed that a better solution. Moreover,
s initiative remained modest in terms of po-
» the BEuropean Union and offering European
"2 clear choice between different politically
ed Commissions with clear and well-debated

programmes. Candidates were presented
ational debates on the role and impact of the
t candidates remained limited. Moreover,
hile the role of the Commission President in select-
ommissioners has increased, it is still dependent
.Posals made by the member states (and thus on
solitical majorities present at national level at the
‘ f appointment). This limits the potential of any
didate proposed by a political party in the EP to
e a clear electoral programme.

gathered, the Commission, which is not obliged to propose a
legal act, answered that the existing EUS legislative framework
was sufficient. In one case the Commission argued that no new
action was needed, and it promised in two other cases that only
soft law measures and a new consultation would suffice, rath
than legislative action. Only in the inftiative concerning the &
pesticide glyphosate did the Commission propose that it would
take some legislative action. However, it declined taking up Thef
initiative’s key demand, namely banning glyphosate, and instead|
limited itself to developing new rules on transparency and qual y

of evidence studies used in EU regulation. 3
A

There is clearly a wide gap between the initial expectations
created by the introduction of the Citizens' Initiative, which
perceived as an opportunity for citizens to set the policy and
legislative agenda of the EU, and the way this operates in -
practice. As a result, after the initial enthusiasm, the number of!
initiatives has gone down each year: In 2016 procedural 3
requirements for introducing an initiative were simplified. lt
remains to be seen whether such further simplification will
really make a substantial difference. The limits in legal
competence of the EU will always frustrate many of those
signing an initiative. Most importantly, practice so far shows that
the European Commission is reluctant to revise the existing :
legal framework developed by EU Council and European
Parliament; or to put it differently, to allow that participatory
democracy trumps representative democracy.

il

POINTS

' e debate on the Constitutional Treaty raised the
question of who holds the constituent power to design
the constitutional rules of the European Union.

The Constitutional Treaty failed to create a broad
‘participatory debate on the constitutional setting of the

Third, the Lisbon Treaty has strengthened the prin-
ciple of subsidiarity by giving national parliaments a
way of controlling whether new proposals made by
the Commission respect this principle. The new proce-
dure allows control ex ante, before a decision is taken,
which is more efficient than ex post control by the
Court of Justice on whether a decision already taken
respects subsidiarity. 'This is because the Court is reluc-
tant to contradict a value judgement made by the Eu-
ropean institutions. However, the success of this new
procedure depends on whether national parliaments
manage to collaborate within the short time span in
which the procedure allows them to act. Since its crea-
tion, national parliaments only managed to trigger the
subsidiarity control mechanism three times. In none
of these cases did the Commission subsequently agree
that subsidiarity had not been respected. In one of
them it withdrew its proposal as the reasoned opinion
by the national parliaments had made it clear that there
was insufficient political support for the measure.

Union.

e Lisbon Treaty has, for the first time, explicitly defined
i ‘the democratic principles of the EU.

Finally, the Lisbon Treaty has further strengthene
the role of the EP by turning the co-decision proce-
dure into the ordinary legislative procedure and by
giving the EP a controlling role over the adoption of
a new type of delegated acts. The Lisbon Treaty also
contributes to further parliamentarization of EU de-
cision-making by strengthening the links between EP.
elections and the Commission’s composition: Article
17(7) TEU now requires the European Council to take
into account the outcome of the EP elections before
nominating a candidate for Commission President.
Thus the political groups in the EP each presented
a candidate for Commission President (or ‘spitzen-
kandidat’) during the campaign prior to the 2014 EP
elections, arguing that the European Council should
appoint the candidate of the party acquiring most
votes in the election. The European Council did in-

deed appoint Claude Juncker, who was the candidate

of the party that came out firstin the elections, namely

the EPP (see Chapter 12). However, the European

" The Lisbon Treaty strengthens both the representative
“and participatory dimensions of democracy in the EU.

“rises, populism, and EU legitimacy

r the last decade, Europe has faced major chal-
es, in particular the economic crisis, the migration
is, and a security crisis due to increasing terrorist
ats. All these are not as such ‘EU problems’, but
have amplified in an unprecedented fashion the
features of the EU’s democratic deficit. First,
the EU’s legitimacy is strongly based on ‘output’,
ot being able to deliver effective policy solutions to
e crises above has put into question the legitimacy
Of the polity as a whole. Although the origins of the
€conomic crisis do not lie in the European integration
ocess, but in the lending and speculative practices of
the banking sector and the lack of regulation of global

Democracy and Legitimacy in the European Union

financial transactions, it illustrated in a dramatic way
the shortcomings of economic and monetary union
(EMU) (see Chapter 23). EU institutions were not
fit for purpose and policy reaction was delayed and
patchy (see Chapter 26). Similarly, the migration and
security crises introduced new external challenges
to the EU, for which its institutional framework was
ill-prepared and rather opened up the opportunity to
question one of the main achievements of European
integration, namely the border-free Schengen area
(see Chapter 22).

Second, from the EU’s perspective, coordinated ac-
tion to address the crises require ‘more’ rather than
‘less Europe’. However, further transfer of sover-
eignty from the member states to the EU exacerbates
the European democratic deficit unless this is accom-
panied by sufficient democratic accountability of the
EU’s new policy-making powers. To date, this has not
been the case. The EU’s new fiscal policy governance
is most troublesome in this regard, as it limits member
states’ sovereignty to decide on their own budget with-
out compensating with democratic input and control
at the EU level. Although national parliaments retain
their formal role in adopting the national budget, the
budgetary margins and policy options set out in the
budget are increasingly drafted at the European level,
with the Commission in the lead, no intervention of
the EP, and with the EU Council acting only as a po-
tential (intergovernmental) blocking authority.

Third, while the EU’s new economic governance
can be criticized for its excessively technocratic nature,
the key challenge posed by the economic, migration,
and security crises lies not in what the EU has done, but
what it has failed to do. It is in the failure of appropriate
action that one finds the defining features of the EU’s
democratic deficit, namely the lack of a European
demos and the deficient nature of the European pub-
lic sphere. The adoption of a common European re-
sponse has proved difficult because solidarity among
European countries cannot be taken for granted, and
political decision-makers tend to communicate with
their own national electorate and media in terms of
defending their national interest while blaming the
other (see Chapter 15). Thus, efficient reaction to the
economic crisis was undermined by lack of solidar-
ity between ‘credit’ and ‘defaulting’ EU countries;
while the EU’s attempt to share some of the burden
of immigration among all EU countries met with very
hostile resistance in several countries, particularly in

Central and Eastern Europe (see also Chapter 8).
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Finally, the crises and EU’s failed response have
created a fertile ground for the emergence of popu-
list movements and political parties. Some of the
EU’s policy choices have likely contributed to such an
emergence. The EU’s answer to the economic crisis
was based on austerity policies, which, in the euro-
zone countries with the worst sovereign debts, has
been received as a diktat imposed by the European
Union. This has led to an increase in support for radi-
cal political movements, on both the extreme right
and extreme left of the political spectrum. Moreover,
this has gone hand in hand with an increase in Euro-
scepticism, as illustrated by the surge in support for
anti-BU political parties during the EP elections of
2014 and subsequently in many national elections
from the Visigrad countries to Greece, Spain, Italy,
France, and Austria; while the Brexit referendum was
won on a Burosceptic populist ticket (see Chapter 27).
The causes of such general emergence of populism
are broader than the EU, as exemplified by very similar
developments in the USA with the election of Donald
Trump. Yet, the EU is a particularly attractive target
for such populist discourse; by depicting the EU as
“foreign” and an elitist ‘creation of the establishment’

Conclusion

As the European Union became involved in a broader
range of policy areas, its legitimacy could no longer
be taken for granted. Policy outputs were no longer
deemed an adequate way of improving the EU’s legiti-
macy. However, organizing democratic participation
and accountability in a supranational polity is chal-
lenging, owing to the EU’s distance from European
citizens and the Union’s complexity. The institutional
set-up of the EU provides for some of the most im-
portant elements needed to guarantee democracy—
namely, that the EU is based on a division of powers
guaranteed through respect for the rule of law. In a de-
mocracy, decision-making cannot be in the hands of a
single authority, but has to be shared by several bodies
in a system of checks and balances. Although the EU
does not have a strict separation of powers across its
legislative, executive, and judicial powers, it is based
on a system of ‘institutional balance’ in which the
Commission represents the Community interests, the
Council, the member state interest, and the European
Parliament, the European citizens’ (Lenaerts and Ver-
hoeven, 2002).

populists aim to obtain the popular vote pres'
themselves as the representatives of the hompg,

ed idea of democracy at the national level is
med, since many of the difficulties of democ-

single will of the people.  the EU are not unique to the European level,
equally present at the national level.
KEY PO] NTS ynd, the fact that decision-making does not take

the European level does not imply that it will
to the national level. In today’s globalized
many issues, such as environmental protec-
the regulation of new technologies, require
making beyond national borders, while the
g of the global market has undermined the ca-

+ The European Union's output legitimacy has been cal
into question as a consequence of the shortcomi g
EMU and by its difficulties in addressing the immigr
and security challenges.
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democratic settings such as the World Trade Organi-
zation (WTO), or by big corporations acting on the
global market. Brexit is a good case in point. Sold by
its promoters as a way ‘to take back control’, the exit
from the EU will require the UK to adopt many BEU
rules (while no longer having a say) in order to have
access to the Single Market, or it will have to accom-
modate the demands of other countries in trade nego-
tiations in order to compensate for the lost trade with
the EU; and respond to the deregulatory requests of
foreign investors to compensate for the loss of its priv-

* The solutions to the economic crisis amplified t
demaocratic deficit because they involved a transfer
of sovereignty from the member states to the EU
with little democratic accountability; and the ab er
of a role for the European Parliament or national\'”

parliaments.

* The crises, including Brexit, illustrate the absence 4
a European demos and the deficient nature of the
European public sphere.

* Populism is on the rise in Europe. The EU is an e
target for populist discourse and politicians who
retreat within national borders and look for an e
scapegoat.

Respect for this institutional balance is guaran
by the Court of Justice, so that none of the BU in
tions can act beyond the powers that they have
given by the treaties. Within this institutional setu
the body most directly representing Europe’s ci
the European Parliament, has gradually been
more powers. The EU has also tried to stre
its democratic credentials by providing other ch
and balances, for example, through the princip
subsidiarity, and by ensuring transparency and b
stitutionalizing consultation and participation.
initiatives all have their shortcomings. 4

Yet the main challenge for EU democracy ren
the difficulty of linking Buropean decision-ma
broad public debate across the member states, becat
national politicians and media either ignore Euro
issues or address them from a particular national ang
while turnout in EP elections is in decline (see Chaptt
15). Some therefore argue that the EU can ne
democratic and that decision-making should re
national. However, such argumentation often bul
oninaccurate assumptions. First, comparing the EUE

¢ perspective, the alternative to European de-
making does not look particularly more demo-
because decisions may simply be taken in less

ileged competitive position within the Single Market.
In a globalized world, the EU might be a ‘democracy
without a demos’, but the national alternative looks
increasingly like a demos without “kratos’ (power).

national governments to act on their own.

0 QUESTIONS

I. Why was the democratic nature of the EEC not an issue of concern at its creation?

2. Why does the European Union suffer from a democratic deficit despite the gradual increase in the powers of the

European Parliament?

Avre national parliaments the source of legitimacy for the EU?

How did the governance debate change the EU' understanding of democracy and legitimacy?
What are the core features of ‘participatory democracy’ in the EU?

Has the Lisbon Treaty strengthened democracy in the EU?

Why do the economic, migration, and security crises constitute a challenge to the legitimacy of the EU?

© N o oo ow

Would decision-making be more democratic if it took place at the national or international, rather than the

European, level?
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