Legality, legitimacy and the constitution:
A historical-functionalist approach

Chris Thornhill

Introduction

This chapter attempts to comprehend the role of constitutions in modern society. In
particular, it examines why in modern societies the interactions between law and
politics are usually arranged in the form of a constitution, it assesses why modern
political institutions tend to organize themselves around relatively stable constitu-
tional norms, and it seeks to reconstruct the reasons why constitutions and constitu-
tional rights act as dqmjgan_t__glgfmqr_xjs in the legitimatory grammar of modern poli-
tics. On this basis, this chapter also seeks to contribute to the understanding of polit-
ical legitimacy quite generally, and it aims to account both for the form of legitima-
cy in modern society and for the correlation between legitimacy, rights and constitu-
tions.

In addressing these questions, this chapter proceeds from the argument that stan-
dard modes of normative constitutional analysis are rather simplistic and do little to
elucidate questions of legitimacy. This applies in particular to the claims deriving
from the Enlightenment that constitutions are normative forms that stipulate prin-
ciples of rational accountability by which the legitimacy of state power is measured
and presem a lesseﬁxtent, this also applies to the more practical political-
scientific claim that constitutions are patterns of instituti i hich secure
legitimacy for political power by aligning the political system to prior models of
stable and efficient government.” These theories throw little light on the broad so-

% cietal foundations F%titutions, and they are not sensitive to the underlying or
internal societal motives that lead political systems to adopt, and obtain legitimacy
ThromﬁongEE& constitutional rights. In different ways, both these theorej[-
ical approaches are structured around a formal antinomy between legahty and legi-
timacy (or between norms and facts), and they simplify analysis of legitimacy by
transforming factually evolved patterns of legitimacy into abstracted normative
standards, which are then defined as external indicators of sustainable and valid au-

thority. In the final analysis, these views postulate antinomically generalized laws as

=
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preconditions for legitimacy, and they can only give a rather reductive and ¢
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See my critique in Thornhill, Towards a Historic_al Sociolog}_f of Const,_tgl;t(i)c;r;?lgggilnt;?:ﬁ;. .
See the classic work of political science: Sartort, Comparative Consti ;

196.
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lly i sished necount of the function of constitutional norms in gencrating Jo.
trlly impoverishe

gitimecy for (he HE  chapter responds to the deficiencies of conventiongf normy;
In consequence, !llll::m‘”"”w to propose a sociological approach to cwnslilmin:"
live drqures by' 'm: t‘:m,u& Indeed, it argues that the nexus between consli!ulinn\;h
find mf‘”.’mﬁ:};ﬁl‘:,; |Z,l‘j|jmncy can only persuasively be illuminated if cnnslilmm,;;
arillill”n‘\-‘(»ll:::it{munul norms are cxzuninc'd i,” a very slri‘ct e?'()ciol(l)gic?l perspective: thag
is, as factually emergent clumgnls within the lt'(ln.ﬂ'll/llll!ll'l of .\‘m'/cl)i as a whole, |p
I the first instance, therefore, this cndgavour plwks up 1hclthrcuds of carly constiy.
ional sociology that are present, albeit mlhgr mchguttﬂ:ly, in the works of Durkheim,
Weber and Léon Duguit. Constitutional sociology in fact began as an important sup.
ficld of sociology, but it was never consolidated as such, and this chapter might be
viewed as an attempt to re-vivify some methodological aspects of classical constity-
tional sociology. At the same time, however, this endeavour also relates closely to
other work in the contemporary social sciences that also aims to analyze constity-
tions from a sociological vantage point. In current theoretical rescarch, it is possible
to identify two broad theoretical lincages that approach constitutions from a socio-
logical view, and together these have already generated a body of outstanding theo-
retical research. One of these lineages has a primarily systems-theoretical orienta-
tion: it is represented by (among other notable theorists) Gunther Teubner and An-
dreas Fischer-Lescano. The works of David Sciulli might also be cautiously placed
in the margins of this lineage, as Sciulli also employs elements of functionalist insti-
tutionalism to assess the constitutional conditions of society.’ The other of these li-
neages has a more obviously normative emphasis: it is stimulated originally by Ha-
[ bermas, and it is now represented most significantly by Hauke Brunkhorst.” In refer-
ring to this recent research on constitutional sociology, however, the analysis in this
chapter attempts to set the terrain for an alternative sociological approach to consti-
tutions and their legitimatory functions, and it proposes and utilizes a method that is
substantially distinct from that used in both these lines of inquiry.

The sociological analysis of constitutions provided by recent theories in the sys-
tems-theoretical tradition, for example, has the striking benefit that it draws attention
to new sources of quasi-public legislation in modern society, and it examines the
laws articulating the constitutionality of public power as socially produced and high-
ly variable and contingent forms, which often originate outside the conventional

2 i}g’_:’:]‘:;;g; s;t: :'eub;ter. Societal Constitutionalism; Teubner, Die anonyme Matrix. For a
PP. 78-80, See also%:v%w to ll_l‘ls miliey, see ..Yc‘iulli. Theory of Societal Constitutionalism,

4 Brunkiosrs e m()dl‘ﬁS.cnulll s cha;?ter in this voumne. )
ways in which consti e H?benngs_ $ more strictly normative approach, and it accentuates
onstitutions bring legitimacy to society’s politics by refracting and stabilizing

derlying societal . 3
E‘Mnlc! in this »:,fm:):‘ amics. See Brunkhorst, Solidaritit, pp. 113-39. See also Brunkhorst’s
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spheres of state authority.” The primary yicld of this g
,_“’,,L'b'“"" ynurguurllY!Un‘hl:uc.c.;mmd PErSpectves on the sourees of public Ja
powerful revision, and it proposes 4 multi-focal and multi-causa) f"‘ e Jaw 1 4
gal/nornmtivc structure of modern society. Although it uses 5 m’mf:’t:mu.m of the Je-
Vin reflecting new modes of legal agency that Jimit o construct MIV"; '-)/clrspumvﬁ
however, this rescarch does not take as jis object the deeper slructﬁlr)all L
: e B B . S , h sources and
1hf; wider .soufﬂl' functions of con.sptulmnf: n particular, it is not primarily concerned
with the specific normative qualities of constitutions as documents of public Jaw
and it does not identify written constitutions, or constitutions of state, as pmucded
sources of legal normvaliviity in modern society. Moreover, this research docs notix-
plicate tﬂhcﬁ (}cnrlral historical role of constitutions in the political stabilization of
modern societies and in the production of legitimacy for modern politicat éystcms,
In this theoretical lineage, neither the position of constitutions in the broader consti-
tution of society nor the determinate normative status and functions of constitutions
form the central object of inquiry. Although it promotes inquiry of the highest value
into societal constitutionalism, therefore, this line of this theory does not offer a
comprehensive sociological examination of constitutions and their societal func-
tions. In conjunction with this, it is also arguable that, outside the systems-
theoretical milieu more conventional normative approaches to constitutional sociol-
ogy, such as those emerging in the wake of Habermas, also, for all their outstanding
importance, fall slightly short of providing a general sociological method for inter-
preting constitutions. In fact, it is arguable that these theories ultimately move out-
side the terrain of strict sociological inquiry when examining the legitimatory re-
liance of modern societies on constitutional norms. Arguably, these works investi-
Egrate the formation and function of constitutional norms in society by proceeding
om the prior presupposition that agents within society possess a fundamental incli-
i nation towards the construction of normative or even quasi-consensual public insti-
tutions.” The constitutional formalization of public power provides political legiti-
imacy for a society, then, because it articulates and gives realized and generalized
form to this prior consensual inclination of social agents. In consequence, it can be
argued that theories in the Habermasian lineage only, in the last analysis, account for
the importance and the legitimatory status of constitutions because they pre-

otk resides in the fact that it

5 Fischer-Lescano's analysis of how the ‘political global constitution’ of imematu??nl s??;cry
arises both from ‘private govemance regimes’ and 'pu})hc govemance regnn‘caci [‘}-:,')-(-),er-
Lescano, Die Emergenz der Globalverfassung’, p. 755. Together, Tcubn.er“an ¢ 1\: :r;
Lescano also argue that the fragmented legal upparfnl\_xs of modern WUf,d-b‘t)Lh.’({y‘LrE:; \‘e
number of auto-constitutionalized quasi-polities, existing in para!lel to or interd iju-em.
with classical state forms. See Fischer-Lescano/Teubner, Fragmentierung des Weltrechts.

6 Fischer-Lescano, Emergenz der Globalverfassung, p._?ZI e semiySiealundarstEai-
i Habermas’s legal humanism revolves around ll);clﬂl{\: I'hmf:nn’::(:lb “"" (h‘ep’l):mguuge of law’,
i ‘s r as legitimate where it 18 ed in | B
{mg of the world' sees powe gl l-formation of equal citizens (Habermas, Faktizitit

through the *discursive opinion- and wi
{ und Geltung, p. 429).
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Jogical (that is, not sociological) body of practices and mora]

e substrate of social life. Then, simply, they designate
ey ative order in society and as necessarily cul-

[ this substrate as bringing forth a norm bieh tates s

] = iz normative-constitutional structure, to whi asis of

mea ing

construct an anthropo
requirements as the common

R % For all their focus, on constitutions as fgcmfil institutions, there-
their legmquc){. aE AT comprehensively analyze constitutions as aspects of the
R Vl]cws gtution of society: in fact, in tacitly indicating that the terms of
more ge:er:r ec::g;smatively external to states they suppress the social dimension of
ieog[:;::tizns and constitutional norms and the post-Habermasian theory of the con-
stitution resorts, lastly, to persistently antinomical constructions of constitutional le-

/ g]tl,;nsa:yfesult of this, it is arguable that we still await a ﬁxlly evolved sociological
method for analyzing constitutions. That is to say, we await a method that examines
the constitutions of modern societies in a manner that recognizes the distinction of
constitutions as legal orders organizing state power and that does justice to their
functions in generating quite specific normative resources of legitimacy for states,
yet that also reflects the normative/legitimatory role of constitutions as embedded in
deep-lying social structures or deep-lying social functions and so as not simply de-
ducible through externally rationalized procedures or privileged cognitive acts. The
sociological approaches to constitutions that have been proposed to date necessarily
fall on one side of a strict (though often only half-articulated) facts/norms dichoto-
lmy. They necessarily observe constitutions either as normatively. contingent (al-
though, in the case of Teubner, most categorically not normatively indifferent] or as
deduced and imposed through essentially asocial ‘hormative prescription. What
might be viewed as missing from both lines of approach isweﬁésmmonstme the

{ normative forms enshrined in constitutions as expressions of society’s norms: that is
<} Was normative forms which are essential to society, upon which society experiences a
particular legitimatory reliance, and which are relatively generalizable and invaria-
ble across society, yet also as forms that a society produces for itself in response to
it; internal functions and exigencies. Because of this, then, both current lines of so-
iological constitutional analysis, for all the ground-breaking quality of their re-
search,.d'o not accord specific objective meaning to the condition of legitimacy in
the_polmcal system, and they either construe legitimacy in highly unspecified and
variable terms or they deduce its conditions by means of external procedures. To as-
zzisiezﬂs:;:ﬁ:ic:s ai:d their normative/legitimatgry funytions as conclusively inner-
soritlae consquence, a lme_thod 1s requred that pursues a macro-
gical approach to political Constitutions and their legitimatory operations, and

8  See the i .
i olog?crfl‘;;n;:;;: Zabed"'lﬂas, Erkenntnis und Interesse. Brunkhorst’s work is much more
HAEGHnE o SOCieiy'senoi;s :'55 a"‘;?fopologncally hypostatic than that of Habermas. Yet his
1| ‘democratic solidarity’ are 50 elies on the ption that ‘co icative power’ and

idaritat, pp. 216.2 7 felatively constant fundaments of social practice: Brunkhorst, So-
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that observes these operations as reflexive as
whole. This method, then, might establish pa

¢ sociology of constitutions as a distinct s
might offer a theoretical perspective that positions itself outside the fact/norms di-
chotomy of much constitutional inquiry, and it might be able cogently to account for
the legal-normative sources of legitimacy in a manner that does not either depreciate
or externally prescribe the normative features of a society. This méthod, moreover
might even be authorized to use sociological analyses of constitutions to offer gene:
ralized models for examining the probable preconditions of legitimacy and the prob-
able functions of effectively legitimatory constitutions in contemporary societies.

To provide a sociological method for addressing the question of political legiti-
macy and its relation to constitutions and constitutional norms, however, it is also
essential to observe the processes underlying the historical formation of modern so-
cieties, and to evaluate the constitutions as objective constitutions arising in the
course of modern societal formation. A sociology of constitutions, therefore, must

pects of the consmutien—%socmas.a
rame}ers for constitutional sociology or
ub-discipline of sociological inquiry. It

«/ also include a strong historical-sociological dimension. Here again, however, we en-

counter in many dominant sociologixcal methodsa umber of theoretical aporia that
obstruct plausible sociological analysis of constitutions. One reason why the sociol-
ogy of constitutions has not developed as a distinct element of sociology as a whole
is because historical sociology is widely overshadowed by the sociology of states,
and this body of literature habitually closes itself against normatively inflected in-
uiry. Analyses in this theoretical lineage usually argue, first, that modern states are
formed through a process in which, in a given society, prepotent social agents dep-
loy strategies of coercion and extraction in order to arrogate more or less exclusive
power to themselves: this power is then concentrated in the institutions of the state.’
On this conventional account, the condition of political modernity specifically de-
pends upon the fact that a state produces directives for all members of a society, so
that, across its sectoral variations, a modern society is inevitably forced into conver-
gence around the coercive power of the state. Second, sociological analyses of the
state also generally argue that, as the state is primarily an organ of political cqgrc%on
‘\and concentration, the precise institutional forms in which states elect to.legltumlze
themselves are the results either of instrumental strategy or of highly contingent bzs-
liorical and cultural variations, and they cannot be assessed through any normative,

9 Formy critique of this literature, see again Thornhill, Toyvards a Historical Sociology oflC;)_n-
stitutional Legitimacy. For a history of state formation that abandons  the lrlorrna:‘ is-
cal/military focus, see Corrigan/Sayer, The Great Arch. Tbls account, based mm}r‘l y in t e[_sor-l
ciology of culture, has nothing in common with the an_aly_sm offere{l herg A ﬁlm er ;}:ﬁzpei:’.
to the standard patterns of historical-sociological inquiry is _Otto Hintze’s ana ysis oS‘ o
lution of modern constitutional rights from earlier constitutional forms. SeeI H_mt;e, b::)anows
Verfassung, p. 147. [ am deeply impressed by Hintze’s work, but my analysis here

u\othing from it.
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analysis.m In general, therefore, the sociology of states
recise role that legal-normative institutes play in the or-

the A X
ddresls:)s0 d alfd it is widely indifferent to the normative structures, such

deductive 0F generalizable

only rarely &
gani'zation of staiéﬁca] constitutions, that condense around stgte power and around
as rights and pol nges and legitimizes itself. Indeed, whilst the broader evoly.-
which state power ?r;:foim social reality has tended manifestly toward a consolida-
tionary trajectory g sween states and legal norms (especially in the form of constity-
tion of _the nextl;ls sZciolo gy of states has been largely obdurate in refusing to fix jts
tional ng;'iss).facz and it has, with some exceptions, persisted in its construction of
I';ghaeZ estZ?e asa coercixgg{(ler and as detached from stable or fundamental normative
|| legal form.' . . .
In consequence, the attempt to cfn}nter-posg to. other cmreqt socmlogwal views a
fully sociological method for examining constitutions and Atljxelr nonl?atlve/ legitima-
tory functions must also respond crfncally to the more Fradmonal socxglogy of states.
In particular, in attempting to elucidate how constxtgtlons and constitutional norms
evolve, and perform legitimatory functions, in the wider contours of societal forma-
tion sociological inquiry must begin to re-examine the historical formation of states,
and it must seek to interpret the ways in which states depend on, and in fact even
directly generate, constitutions and constitutional norms. The sociology of constitu-
tions, thus, also presupposes a revision of classical views of the state, and it requires
a thorough reconstruction of many standard positions in historical-political sociolo-
gy. The analysis below, in consequence, seeks to comprehend and demonstrate how
Constitutions and their normative functions are interwoven with the structure of a
Enodem society. To this end, it observes the relation between the historical formation
of states and the normative processes of constitutionalization, and it examines ways
in which states habitually obtain constitutional norms for their functional support
and their reflexive legitimacy. In so doing, as well as illuminating the specific social
functions of constitutions, this analysis seeks to offer a fully sociological account of
the sources of the legitimacy of the modern political apparatus.

10 See, fore . )
cal analys)i‘:?g:a::i:rg Winschaft uod Gesellschaft, pp. 122-76. Of course, some sociologi-
Modern Society, pp. 7.8 aHp ronounced normative bias. Sce Parsons, Sociological Theory and
<an ouly be examineq ot azwev;,, Parsons also suggests that the normative content of states
10 variable valyes eml;edded  Festing on explicitly justifiable principles, but through reference

See Tilly, Reflect; n social structure and residual cultural patterns of integration.
00 on the History of European State-Making, p. 37.
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States, rights and political differentiation

Medieval constitutions

On this theoretical basis, it can be observed, first, that constitutions initially be,

evolve in nascent European societies as responses to an incremental altiou g}?nn:::
always linear, process of functional differentiation.'* This was a proéess thatg as it
initially commenced, exercised a deep and formative impact on the structure (;f Eu-
ropean societies as a whole. Most significantly, this process was reflected, first, in
the dif_f\creryiation 9/f political power from ecclesiastical power; second, in the (ir;ci-
pierT{j differentiation of the economy as a distinct, expénding and broadly specia-
lized set of monetary transactions;" and, third, in the separation of an (emergent)
public apparatus, containing vertically applicable power, from the private and local
Thasses of agreements, privileges and overlapping jurisdictions that structured early
feudal society. It is in this relation to this process of differentiation, then, that we can
discern the first indications of a growing constitutional order in the political appara-
tus of European societies, and that we can observe the first legitimatory functions of
constitutions. Indeed, the earliest European constitutions began to emerge as institu-
tions that allowed societies, in a number of ways, to reflect on and to adjust to the
evolutionary transformations that they experienced because of this complex diffe-
rentiatory process, and they enabled societies to construct a political order that was
sensitive and responsive to the increasingly differentiated pluralization of society’s
functions. In this respect, of course, it needs to be stated that there is some ambiguity
attached to the use of the term ‘constitution’ in this context: this term, arguably, was
not widely employed in its modern sense until the seventeenth century."* However,
if a constitution is generally taken to include both a set of relatively stable and ac-
ceded legal circumscriptions placed on the use of political power, and a body of le-
gally or customarily formalized arrangements for securing political consensus in ma-
jor directive decisions, constitutions were factually widespread in the more centra-
lized European societies by the fourteenth, and perhaps even by the thirteenth, cen-
tury. The existence of such constitutions can be identified in most proto-modem Eu-
ropean polities, from the Holy Roman Empire, to the monarchy of Castile—Léon,'to
the cities of medieval Lombardy, to later Norman and Angevin England, and to mid-

ann’s theory that there is a demonstrable ‘conn_eption
evelopment of constitutions’. See Luhmann, .Poln_nsche
Verfassungen im Kontext des Gesellschaftssystems, p. 6. Some points In t'helfollov;uug[rr::lt;r-
ical sections discuss, in extremely condensed form, aspe_cts of ma}enal lh;x_lc amt iams:i)(ms Thi
in the earlier chapters of my forthcoming book: Thornhill, A S_ccmlog)f'fo lofr;-s mose’m.
context, the precise content, and the focus of the present analysis are different from
tained in the forthcoming book. )
13 Sce Lousse, La Societé d' Ancien Régime, p. 123-
14 Mecilwain, Constitutionalism Ancient and Modern,

12 | This argument refers to Niklas Luhm:
between social differentiation and the d

p. 97.
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each of these settings, constitutions played a vital role in
bling growing centres of political agency to detach tbemselves poth from the
oyl stic and functionally interlocking foundations. of feudal

hurch and from the privati cti on
f;r:err and they made it possible for societies gradually to evolvc? a p()llt]lcal appara-
tus aéequately adapted to, and capable of asserting legitimacy within, an increasing-

ly differentiated and functionally specialized societal seﬁipg, ' '

The earliest constitutions helped early European societies to ad'just to their under-
-lying differentiation, first, because they grovxded llegAal—teclmlcali anangcmgnts,
usually in written form, that enacted a function of political abstraction for society.
That is to say, early constitutions acted as documents that protected the liberties of

ksome social groups, that identified some social practices and personal attributes as
beyond the reach of state power, that regularized procedures used by political actors
for utilizing and applying power through society, and that gradually stabilized basic
principles or agreements concerning the origins, functions and ends of state power.
rIn these respects, on one hand, these early constitutions served to mark out terms of
'iinc/usion for the political system, and they allowed early states to construct them-
| selves as possessing acceded collective personalities, in which (politically relevant)

. parts of society were implicitly present.”® For this reason, constitutions also acted,
crucially, to delineate the political system of society as a relatively independent and

/i thematically specialized realm of social exchange, whose functions could be disem-
bedded from highly privatistic concerns, prerogatives and milieux. In some cases, in
fact, these constitutions also instituted devices for resolving conflicts at the bounda-
ries between the political system and other parts of society (especially at the bounda-
ries between polity and religion and polity and economy: i.e. in conflicts over eccle-
siastical jurisdiction and fiscal revenue, the resolution of which, more than any other
factor, allowed states to evolve as possessing central jurisdictional power in a given
§ociety)."’ In doing this, early constitutions began to reformulate private rights and
rimmunities as rights recognizable and reflected through states, and thus also to
transform centrifugal rights into inclusive principles of public order. In each of these
Tespects, therefore, it can be observed that the fact that in medieval society bearers

to late-Capetian France. In

15 1 On the religious origins of the state’s
i Community, p. 14. This point was made
i+ Genossenschaftsrecht, III, p. 275.

16 Zzidl::lévuﬁon;alx; 5E6mglre gave conclusive constitutional form to the Imperial office in the
Sl CC:) ns(imlicn\;llasegl\:ently‘ the princely states within the Empire also assumed (less
e, e structure, as through_ the later fourteenth and the fifteenth century

1 developed patterns of delegation of teritorial estates [Landstinde]. Indeed,

personal personality, see Black, Monarchy and
t famously by Gierke. See Gierke, Das deutsche

El:):::ltip 1V and Pope Boniface VIII before and after 1300
out an early constiurional design for 1 oo, M ENgland, the Magna Carta of 1215 set

extensive fiscal powers, were regularly cons\:‘;:neédand o PRSI Ggsonbiine, R
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of political power began to surround themselves with le
ments specifically enabled these actors to concentrate th
form of early statehood or proto-statehood, and to consolidate society’s political
functions as an increasingly self-contained body of interactions, distinct from oth:r
realms of social practice. Indeed, this fact permitted early states internally to formu-
late the principles underscoring their power, and it played a crucial role both in the
first differentiation of states from the overlayered functional structures of feudal po-
litical order and in the broader de-feudalization of society more generally. These

nstitutions allowed the political system to incorporate a mass of decisions that
could be abstractly specified and transmitted quite quickly and without incessant re-

negotiation across society, and they ensured that the political system could operate
'35 @ political or proto-public apparatus that no longer, in the fashion of power under
feudal regimes, relied on highly privatized acts of agreement and recognition in or-
der to mobilize collective resources.'” The first consolidation of a differentiated and
centralized polity, using power as an abstracted and differentiated commodity, was,
in short, only possible because the early form of the polity mobilized constitutional
forms in order to sustain its social abstraction.'®

In relation to this, second, early constitutions also allowed European societies to

gal/constitutional arrange-
CIr power in the inclusive

3 |react to their underlying differentiation because they enacted a process of political

generalization for society. In separating the political apparatus from other exchanges
d, in particular, in giving normative-legal form to the boundaries and limits of
states and the procedures for transmitting political power, constitutions made it feas-
ible for the state to use its power in reliably inclusive and relatively reproducible
Lmanner.]9 The fact that constitutions conferred a general legal form on political
power made it possible for states to emerge as institutions that were able to extend
their power across societal divisions, positively to underwrite the circulation of their
power in very different societal settings, and, in so doing, constantly to reconstitute
their own operative preconditions. Crucial to this aspect of constitutional‘ formanon
was the fact that in specifying legal forms for the use of power and mobilizing ma-
nifest consent for important decisions constitutions allowed states to pass laws at- an
increasingly high level of positivity: that is, in the form of statutes. The very earliest

17 On the emergence of a concept of public law, see Post, The Theory of Public Law and the

State, p. 52. .
18 See Major, Representative Institutions in Renai
zum Stindestaat, p. 130; Koenigsberger, Parliame
19 In this, we can identify the cause of the structura
and reinforced constitutional arrangement in later

| relatively centralized polities in later medieval Euro

i i increasingly generalized law
| i sities — also implemented increasingly generali:
i the Holy Roman Empire, some Italian citi O widenin -

codes and obtained increasingly regular legal syst cir legislative and jurisdictional acts. Not-
chanisms of constitutional integration to support their legis J thirteenth century), the Swe-
able amongst these codes were the Siete Partidas in Spain ("]-I~h common law commissioned
dish Land Law (13505), the refined construction of the Englist S0 C

& 220-35).
by Henry II, and the Sachsenspiegel in some parts of Germany (1220-33)

ssance France; Spangenberg, Vom Lehnstaat
nts and Estates. )

| nexus between increasing legal regularity
medieval societies. Societies that possessed
pe —i.e. France, England, Spain, Sweden,
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legal structure
essentially customar
[ mited freedom to alt
As states nere
however, it also became ¢
autonomy, and to
primarily to apply 1
ftbr to itselt as po

os was determined by the fact that laws were of
inal character, and proto-state actors had only Jj-
ate in autonomous or positive fashion, "
positively differentiated political actors,

of Furopean soctety
y or consuctud
er customs of [0 lest
~asingly bepan o function as .

singl) ssential for states to legislate at a growing level of positive
apply law, more variably, to more disparate social themes: that s,
aw through statutes. The.abitity of a statetagonstruct and to re-
sing a constitutional Qr\cunscnsum structurp) was fundamental

for its ability to pass laws in positive form and YO TeitTiZE Trew: statutory acts.! [n-

deed, it can clearly be observed that the emergent European states with the most cla-

borate constitutional apparatus and the most uniform legal order were also the states
that were best equipped positively to pass and authorize statutory laws, and so rapid-
ly to transmit power through society. The consolidation of the state as an institution-
al body able to generalize power across society in the form of positive law thus also
presupposed that the state could act in compliance with a constitutional form, that it
could account for itself as containing a legal personality distinct from any particular
bearer of its power, and that it could regulate its power through constitutional norms.

In addition to this, third, constitutions helped early European societies to adapt to

their widening differentiation because they provided instruments that performed a
,rm‘ervice of incremental political selection or even of social de-politicization for so-
{ ciety as a whole. In demarcating the peripheries of the political order and in formu-
“ating normative principles to trace out or even to govern the points of intersection

between the political system and other social spheres, constitutions created norma-

tively stabilized legal devices in which societies were able to stipulate in relatively
regular manner what was and what was not subject to immediate inclusion in the po-

20 Reynolds, Law and Communities,

2]
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Ttis of course not possible here to cover all the literature on statutes and their contribution to
Ll_le{ emerggnce of a modern society. However, two salient cases can be noted. First, the Italian
::Slltﬁisﬂifil\lfh rf?ed:;val Europe might be seen as trailblazers in the promotion of statutory leg-
b D E; ei:e fh wars of the Lombard Lez?guel, a legal vacuum emerged between the Ho-
Ni080% legal gom;ess? pap?cy, and local lerr!tonal powers, the cities of northern Italy ob-
s i on (1 statutory power Ltus 'slamendi], and they began progressively to
on this, 566 Pins. D cm);lu?els 1nto c¢ onal statutes. For a tiny sample of the literature
La ginsiza impériale s I_cma-stato al commune ente amministrativa, pp. 471-2; Zorzi,
s 5 s o e o?i ia comunale, p. §9. At a later stage, in England the use of sta-
century and this culminat:d in l:):mg s laws increased exponentially through the thirteenth
the reign of Edward 1. ge, ;[ 1;, extensw_e swathes of statutory legislation introduced during
their Interprelation, pl. %0 T}:{:Se/l, Legislation of Edward I, p. 10; Plucknett, Statutes and
1285 is scen as Maskify B‘seminalecond Sta_tule of Westminster introduced by Edward I in
a basis of custom to a basis of st rrt::)mﬁm in thg “transformation of the law of England from
England, I, p, 44, [n both these caa te’. See Wilkinson, Constitutional History of Medieval

ses of accelerated legal positivization, notably, the promul-

gation of positive statutes w;
of as made i i i
consoli in Italy or the parliament in ll)-',‘:]sgsll:)ie o o sl e

for supporting ang legitimizing their jaws d, evolved an extensive constitutional apparatus

jitical system. Most ()hvi.nusly, this enabled political SYSIEMS 10 reinforee
stracted imlcpt‘"d?"cc of privately or locally embedded agreements I‘IrLL _Ih?” dh
also enabled pulincu'l systems to withdraw many social cxchungc;ﬁ_(:;\;vwc'r;)lthls
,,lnlc,rnnlizminn in their cxghungcs, and to ensure that many conﬂiclis and ¢ :lf:d“(lvl(?d
socicty were not placed immediately under political jurisdiction. [ con:: “."'""
s function of constitutions also allowed emergent political systems to m.al?cl';m?.
sions in thematically selective manner, to focus their power on a specific set ofcfol:
cial phenomena, and to limit the degree to which they encountered (or stimulatéd)
socictally amorphous or unpredictably resonant obstructions in their use of power
[ndeed, where the socnc_tal boundaries bctwcgn the growing political system and oth-
er systems were precarious or prone to conflict (especially, for instance, in religious
or fiscal questions), constitutions widely acted to provide mechanisms for the paci-
fied resolution of antagonism, and they offered utensils for the formal exclusion of
some exchanges from the inner structure of politics. Not lastly, therefore, the earliest
constitutions evolved as normative documents that ensured that not all of society
(needed to be ceaselessly immersed in political power, and that those exchanges to
which power was relevant could be accurately described and proportionately in-
cluded in differentiated acts of political jurisdiction. In this respect again, the limit-
ing of state power performed by the legal arrangements formalized as early constitu-
tions might be seen as marking a crucial juncture in the evolutionary transition of
early European society from the relatively undifferentiated, highly privatized condi-
tion of feudalism towards the differentiated and functionally specialized reality of
modern society and modern political order. It was only as a result of the limiting
function_of constitutions, or through the controlled and proceduralized political in-
and exclusion of different social exchanges, that societies that were rapidly expand-
ing across differences of time and place were able to form and explain their power as
a commodity that could be used in a reliable and effective manner in a differentiated

society.

In each of these respects, in sum, constitutions brought great functional advantag-
es to the gradually modernizing modern societies of medieval Europe. In particular,
_ \‘y—"ﬁé} helped the political systems of these societies to develop a body of normative
¥ arrangements in which they were able to employ power at an appropriate A]e"‘el of
(((y’b differentiated abstraction and inclusive generality. Constirutlons. and consxtutmngl
Yy morms thus contributed directly to forming the reserves of pr_qcnca[—funcnonal leg:-
) o timacy for early political systems: that is, they allowed political systems to obtain
Wy leg}timacy for themselves by establishing an apparatus 1n which they COL}ld Stabl}ille
\ their exchanges, effectively and inclusively utilize their power, and adjust both to
_\;J"(;Q} the pluralistic environments in which they were located and to the functional de-
i

mands directed to them. In addition to this, however, constitutions also brqught ben-
d — or at least began to instil — within

h it could project constant and repro-
gradually, they allowed the political
within itself, positive principles to
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v0”’s  efits to European socicties because they instille
W) the political system a body of norms from whic
o ~ ducible accounts of itself and its power, and so,
m«“-‘(\g.\ksystem both to internalize and articulate, from
»
i
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and to accompany its particular acts of legislation

implify its activities o ¢ :
: support an}i S“:rt’pll:f};‘abiliziﬂg a normative account of the political system in objec-
:{crolss ;l;';e‘fgn ated and internalized legal principles, in other words, early constitu-
ively

tions also allowed nascent political §ystems 0 Ca.“ uponl_ar? u;per resefvoir Of LRl
ﬂ | or reflexive legitimacy: that is, they permmed po .mca 1pstltutlons 19 Incor-
: ceptual or vioc sl aresedlly constructed account of their functions, to which they
| por?éerzt:: me;p]ajngtheif power, and which enabled them to perform their opera-
Tfi(())lrlls for society at an increasingly high leyel of abstractiop. gencrality, anq iterabilli.
! ty. Most especially, the fact that_ tpey obtained from const_ltunons_a' set of inner prin-
i ciples for formulating their legitimacy meant _t§at evolving political systcm§ were
able, with some reliability, to project preconditions, to pre-structure the social ter-
rain, and to provide constant and pre-emptive explanations, for the future use of
their power. In addition to promoting political abstraction, political generalization
and social de-politicization as prerequisites of the first formation of a political sys-
tem in a differentiated society, therefore, early European constitutions had the func-
~ tion that they offered to states a stable, consistent, and socially withdrawn normative
formula through which they could freely consume and reproduce their legitimacy
while conducting their concrete societal functions.” The normative principles that
underpinned earliest European constitutions, thus, were also functional elements of
| society, and these norms allowed the political apparatus of society at once to inter-
nalize plausible descriptions of itself and to simplify the general transmission of its
power. The antinomy between facts and norms that perennially perplexes the estab-
lished tradition of political and constitutional theory thus appears in this perspective
to be a misconstructed antinomy.™ In fact, in analyzing constitutions from a histori-
{{_cal-sociological perspective we can observe that constitutions originally emerged as
institutions in which evolving modem societies first learned to bring their functional
o . requirements and their normative requirements into convergence, and this made it

|
l
|
"‘

%’J b ‘\;e):s"s'ib_]e for societies, and political systems within these socictics, f6"develop in their
o sential modgm (i.e. differentiated and positivized) form. From the period of their
)¢ xr) earliest formation, therefore, constitutions were evidently defined by their normative

g ; structure, and they articulated an abstracted corpus of norms around which a society
b . o . ;

";‘, could shape its political functions. Yet this structure was not imported into society as
o an external check on the power of society’s political system. On the contrary, consti-

{22/ This ary 3 iifl N .
" Niaw 1agum§m 5 by Niklas Luh 's claim that, through the positivization of
|{1aw, law and politics were forced to devise patte:

: = s or semantics for their ‘self-foundation’
! !l:s:ilshjt;;i?mmﬁ"g]; Luhmann, Die Gesellschaft der Gesellschaft; p: 976.
J Ty of legal positivization as formative of modemn society has its origins in Luh-

mann’s legal soci

of law onI%) aumnzﬁi{].sYe:!nme that my account of positivization — that is, the translocation

at a much earlier hismmfl '; self-generated foundations — sees the beginnings of this process

law and natural ang = l;:;:gne than Luhmann, who makes a distinction between positive
ner i < ) :

mann, Das Recht der Gesellschaf, pp. 38.9 g d in the eighteenth century. See Luh-

The longest ruminat; -
Best rumination on thig perplexity is Habermas, Faktizitat und Geltung.
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tutions evolved as the adaptive functional form in which political powe;
abstract, generalize and positivize itself for thoge functions in socisty reflvl\i/;s able to
er. Constitutional norms, in other words, first emerged as the adequateqfonzgo;;o;:-
ciety’s norms. &
To summarize these points, therefore, we might conclude — to argue at a high lev-
el of generality — that the formation of constitutions (that is, the relatively formal
and stable interpenetration of politics and law) played a crucial role in allowing nas-
cent European societies to form themselves as characteristically modern (differen-
rtiated) societies. Indeed, we might also say that a society assumes modern (differen-
\ tiated) form through certain primary acts of inclusion and exclusion, and that both

these acts were tied to constitutions.”” In particular, we can say, first, that a society
emerges in its proto-modern structure as it develops patterns of extensive and sim-
Fliﬁed inclusion: that is, as it learns to reproduce certain modes of exchange (both
juridical and political, but increasingly also monetary) across widening local and
|}emporal spaces, and as it acquires the facility to incorporate social agents in these
exchanges without being forced constantly to adjust the form of these exchanges to
all the structural particularities of those agents included in them. Then we can say,
second, that a society develops the features of a proto-modern society because, by
virtue of its inclusivity, it constructs its members in a relatively positive and genera-
lized fashion, its members recognize themselves as generally and quite uniformly
identifiable with this society and as included within its patterns of exchange, and be-
ause media of social exchange can be used in relatively uniform and internally re-
producible fashion, so that these media do not have to be re-formulated in every act
of their application. A society becomes a modern society as a shared aggregate of

functional horizons, in which persons are transformed from bearers of highly local
(Wkw or particularized expectations into subjects of extensible media of exchange, which
92 )presuppose the uniform inclusion of their addressees as a basis for their own self-

. reproduction or iterability. The generality and inclusive iterability that give founda-

tion to a proto-modern society, thus, first resulted — at least in part — from the ability

of the emergent political system in society to include its addresses under genera-

lized, uniform and positive laws: in fact, the formation of a political system as a
relatively independent centre of legal order initially both accompanied and rein-

forced the wider generalization and increasing inclusivity of society as a whole.2

25 or recent analysis of inclusion as the formative dimension of socjety, see S/iclnfreh, Inklu-

sion und Exklusion, p. 71. Unlike Stichweh (and Luhmann before him), my analysis here em-
hasizes the function of exclusion as the correlative ofinclusign. o ) o

26 The emergence of sovereign states as a process correlated with a widening of socictal inclu-
sivity can be seen in most stages of state building. In Capetian France, for cxan‘\plg.‘ t!n m;_
creasing exercise of quasi-sovereign power by the state was ﬂ;anked by the d_c!ouulhmtll’onl:e
societal structures, by the increasing dissemination of law, amcula_lc’d as p‘}sntt:vz z:\;vs z’ the
1égistes, as a general medium, and by the increasingly public organization 9. t € s a34 [oun-
dations. See Aubert, Le Parlement de Paris, pp. 7-l_l;'Burduu.r, Les Lf:lg|?h,s. f ; (.“ I
German territories, the construction of inclusive societies was also specifically linked to
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gh, these processes of inclusionv also result.cd from the forma-
, of institutions endowed with a COh?tltuthl)i\l order, and
tion of the state 2 @ gr?up | itself as a uniform legal personality was central to so-
the state’s ability 10 Coﬁ;‘;cpowef as an inclusive and reproducible medium of ex.
ciety’s capacity fo;v:l_““‘f itself over aver large geographical and temporal spaces. In
change Ak to,r S[: “zvef this general process of inclusion also presupposes that a
add_l{lor; 0 ti:rsn igwsicie}y can clearly differentiate those dimensions of the ex-
El‘::r:g:s csgr?ducted by its addressees that are su'sceptible. tq assim‘ilatioAn u?dcr.law
and under power from those that are not, that 1? can ehmmat;‘itrom its functions
those social exchanges that are not (normally) amculatcgl as pohn‘cally relevant, and
that it can avoid the recurrent or internal controvqsiahzafzqn o_t the procedures in
which it uses power and law. In this respect, for instance, it might be argued that
| nascent modern societies gradually learned to limit the degree to which they defined
economic exchanges as primary objects of political inclusion, that these societies
also very gradually (with many lapses) found ways of disengaging religious contents
[from legal and political procedures, and that these societies managed to separate
| power from informal spheres of private practice and arrangement. Each of these
“processes was a precondition for the capacity of a society to use power as a genera-
lizable and differentiated facility. The element of legal-political inclusivity at the
icore of an emerging modern society, in consequence, also requires certain acts of
primary exclusion on the part of a political system, and it presupposes that the politi-
¢ cal system can recognize that in order to include certain exchanges it must also ex-
clude others. In both these respects, the status of early constitutions is vitally forma-
tive of modern society. In identifying and formalizing the boundaries of the political

More particularly, thou;

emergence of states and to the formation of constitutional mechanisms within these states.
The ¢ | arr of the Landsténde in some German territories specifically ac-
ted 1o detach the exercise of power from private persons, to consolidate power in one social
setting, and to delineate in relative permanence the territorial locations subject to power. For
classic commentary on constitutions as the hinge between the formation of states and the
England un?i;mt;leusll':;fiors icht be oo Below, Teritorium und Stadt, p. 55. At a later stage,
though the formal conc tm;g l' € seen to mark an early cllﬂmmaung Aof }hls process. Al-
1530s Thomas Cmmwelelpw0 Sl;\erelgmy Was not yet established at this time, in the early
it a status close to de fasto ;’Svi e to descnbg the pol{ty of England in terms thz}t a(l:corded to
ters and without any superior S:ee'gl’)“y;c:ssmmg that it was able to provide justice in all mat-
Reformation Parliament 152§_1536'C ns, The English Refom_nat.mn, p. 117; Lghmberg, The
Loades, Tudor Government, 1_4' P_rh164 Though on the limits of sovereignty see also
state as an exclusive centre ogi;wial' 1s process fell well short of constituting the Tudor
fiod the power of royal courts wag (l;ontroil, However, through the course of the Tudor pe-
the fiscal system and of the my . s“.‘”‘?““_y reinforced, and monarchical control both of
Chamber Administration P 79‘238s ofJ""FdlCtlon was tightened. See Richardson, Tudor
stale emerging under the ’Tu):i'm-w - Of particular importance was the fact that the edifice of
that s, it was effectively digtinet ﬁas beginning to assume features of a fully public apparatus:
:1:‘/ ?’?Iddlc Ages, and it organizeq ?tlsn a':;im i ok semi-private government characteristic of
B ces for general rule aerogg national kl_lmramre (and especially its fiscal) mechanisms as

ment, pp. 4, 150, at kingdom. See Elton, The Tudor Revolution in Gov-

&

system, in reﬂf:c_ting the immunity of social agents in their non-political actjvities i
specifying activities relevant for political inclusion, and in abstractin c?]‘??vnllcs, .
er as a distinct and distilled societal resource, early constitutions enfc?edlt]hca Nt
sion required to complement the state’s inclusion, and in so doing they actc§ :: leu-
as possible) to immunize society against experiences of undifferentiated poli:icz;
saturation. In both respects, constitutions served to extend and augment the re-
sources of usable power over which the incipiently differentiated political system
disposed.

A constitution, in sum, might be seen, in its essential and original social func-
tions, as an objective normative construction in which societies first began to bal-
ance the necessary inclusionary and the necessary exclusionary functions of a mod-
ern political system. It was only through the ability of political systems to use con-
stitutions to found adcquate-nonnatvi»ycv75¢lf-rcvg_xvls«t.rwu_g.t‘igr_l_g__fgr__t,heir functions that
modern society as a whole, as a selectively in- and exclusive aggregate of ex-
changes, was able to evolve and sustain its typically differentiated form.

(e
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Early modern constitutions

The constitutions of European states that emerged during the early modem period
also performed their primary function through the fact that they allowed developing
political systems further to adapt to the accelerating differentiation of the societies in
which they were located. At the caesura between medieval and modern Europe,
‘most particularly, it can be observed that states were now approaching a condition of
relatively high autonomy in relation to other social exchanges. Accordingly, the
constitutions that evolved at this time acted in different ways to provide refined sup-
port for the adequately abstracted and positive organization of the functions of these
states, and they again helped states, both in- and exclusively, to sensibilize them-
selves to the complexly differentiated social realities to which they applied their
power.

First, for example, most constitutions of the early modern era were conceived as
documents that specified the limits of monarchical, or imperial prerogative, and that
ensured that particular persons (i.e. regents) could not detach the form of the state
from the public-legal order established by practical legal consensus or convention.
These constitutions, and the ideas surrounding them, had their normative emphasis
in the principle that there existed basic laws of state, which even thgse.pcrsonallly
utilizing the state’s power could not contravene.”” In this regard, constitutions of this

Eusden, Puritans, Lawyers, and Politics, pp. 44-49.

The idea that there are basic laws, whose recognition involves rights lhal_ can be m_vol((le.d
[@gainst the state, is at the core of the original meaning of the concept: Con}?t‘lm'll?nﬁlTrli‘é; lH::
was atso widespread across most early modemn European states. The Dulu: )u;:ih,e itk
ber, explained constitutions as laws that irrevocably founded the structure o :

27 For the classic case of this, England, see
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od to make sure that political power was conclusively condenseq
ic form of a body politic, and that it could "Ot re-converge with
the private objectives of proprictary .clal}ms of nld'l[;/lf?(;ql(]i{rgcot‘livel(t)utlhzo(ijl";‘:‘:al ac.trors.
early modern constitutions contribute ety Hicrentiated
ka consquencey litical construction of the state, and they instituted procedures and
AT ?}ccmsci}l)]:t iﬁb]slt;mially reinforced the abstraction of the state’s societal boup.
Lci?cs‘ot\rz ~eover, in framing political power in acceded puplic norms these constity-
tions also reinforced the legal persogahyy of the sta?e. Wthh. had been m(ore tenta-
ively elaborated in medieval constitutional texts: in so)domg, they amculgted a
firmly inclusionary and transplantable support for SOf:lety s power, and they simpli-
fied the generalized transmission of power across society. o
Second. however, the truly salient point in this epoch of constitutional foundation
was that these constitutions were organized — though, as yet, only to a limited degree
~ around the incipient principle that constitutions were required to enshrine and
guarantee rights. That is to say, the most progressive and elaborated constitutions of
is period had the distinctive dimension (albeit with extreme regional variations)
that they gave formalized and uniform recognition to claims over property owner-
ship and personal autonomy and judicial integrity, and they sought to preserve
attributes of personal autonomy by rendering general and permanent hitherto sporad-
ic or informal agreements over customary freedoms between established political
actors around the state and consolidated or emergent interests in the economy.?® The
most advanced early modern constitutions, in consequence, extended beyond merely
practical provisions for basic laws. In addition to this, they also offered normative
sanctions for proprietary freedoms throughout all society (i.e. they cemented rights
against non-mandated taxation and expropriation); they enshrined general procedur-
al entitlements (i.e. they granted rights of protection from judicial irregularity) for
legal subjects (or for a select number of legal subjects); in some instances, they
acted to uphold delegatory rights for members of an exclusively circumscribed (i.e.
independently property-holding) political class.? ’
It_can be observed from a socio-functional viewpoint that the advent of rights as
dominant norms in the legitimatory grammar of politics brought a large number of

period were intend
in the public/organ

Huber, De Jure Civitatis, |, P. 125. In Germany, Althusius had already moved this idea closer

12 doctrine of popular sovereignty. See Alshusius, Politica, p. 169. This idea is also evident

in slightly earlier principles of F i i 1 ;
des Affaires de France, {’H. p. 43Te"°h constitutionalism. See de Haillan, De 1'Estat et Succes

28 The English constitution can be
- Ennmlye:é qnd the Common Law, pp. 4, 6.
» : .

Strﬁggle gra%l:;nctssza? example. For England’s constitution in nuce, see Aylmer, The
Right, which defined ‘col:n‘;:n' PP. 222-229. These principles were stated in the Petition of
it was refined in Article 4 ofol;:ec ?;‘Tlm! bX Act of Parliament’ as the basis for new taxes, and

. Sweden was also an example 1f o Rights. Sce Kenyon B e A Baps i
enerl e of o o 0’ slate guaranteeing formal constitutional rights and the

Vs Adolphus and the Riseort‘egigz;, iw;g en as a Great Power, pp. 20, 26; Roberts, Gusta-

seen as the classic case of this. Sec Ogilvie, The King’s Gov-

’cl(-“dF".We'bcflcmb fo evolving European societics, and they strongly reinforced the
functions of constitutional norms that are described above. First, these constitutj
rights acted to translate particular freedoms into freedoms in;/okéd a(r):jsml;m?nal
through the state. In this respect, rights both consolidated the publicly diffc:’e linr:ej
form of the state and consolidated its inclusive organic personality. Second i: i]:s?‘
tuting generalized procedures in which power had to be utilized and in deflning a(;:
dressees of law as begrers of like? status, rights greatly simplified the generalization
of power through society. Most important amongst the social functions fulfilled by
rights, however, was the fact that constitutional rights also served dramatically to
strengthen the tendencies towards inclusionary political selection and exclusionary
societal de-politicization, which modern societies, and the modern political systems
situated in these societies, structurally presuppose. The constitutions and constitu-
tional rights of early modern Europe accomplished this, most evidently, because
they clarified and perpetuated the conditions of articulation between the state and
other social domains, and in recognizing certain activities as protected from political
encroachment by rights they limited the tendency of social themes indiscriminately
to migrate towards the political system and they reduced the extent to which themes
originating in different parts of society (notably in religion or in the economy) had to
be ceaselessly regulated by or internalized, as political, within the state.”® Addition-
ally, moreover, the constitutions and constitutional rights that were gradually formu-
lated during this period also created clusters of sanctioned legal formulae and proce-
dures at the periphery of the state, which also helped to regulate exchanges between
the state and other social domains and generally served society’s depoliticization.
The fact that states now began to incorporate clear provisions over rights meant that
the political system acquired a corpus of norms and precedents, in reference to
which debates about pressing social themes could be conducted and which could be
invoked to deflate moments of intense political controversy. Indeed, these constitu-
tions engendered conventions by means of which many controversial issues could be
directed to sub-sectors of the state administration (usually to legislatures or courts of
law, with constitutionally prescribed realms of competency) and so resolved in pla-
catory procedural fashion.”' Under pre-modern constitutions, therefore, state execu-

30 Here again, it should be noted that my account of rights is indet?ted to Luhmann’s Awork on
the sociology of rights. It should also be clear, though, that I ascribe a stzsblc normative func-
tion to rights that Luhmann is not willing to countenance. For Luhmann’s analysis of rights,
see Luhmann, G chte als [nstitution, p. 135. )

31 Befo:lehthe conc::iif;f formal cons!itutil:)nal rights, courts conlr_ibuted widely to the desta-
bilization of the state, and states struggled to bring their own judicial apparatus under control.
In England, for example, the courts of common law were central to the cor;:»ur:n'()llxalrf;::
flicts prior to the Civil War. For contemporary insistence on the mlegmy; Ju llC_l‘a!_p =
dure as a check on the state, see Coke, Selected Writings. 111, p. 1271. For the m':ql)- ica wsns
this, see Judson, The Crisis of the Constitution, pp. 191, 211: Har;i ,Th; Fti:l; olhea[:;ai l{;
39; Kenyon (ed), The Stuart Constitution, p. 92. In France, the con lfc:hee . vo?ution e
and the sovereign courts was also one main constitutional causeh ol eh kbl
France’s belated evolution of a constitution was one 1ason why the monarchy
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-ccts of constant and sporadic personal pe/i{ion by panicu.

n objec ) the executive had been recurrently forced, in often
I‘cnsiﬁcd manncr, to pursuc statutorylmnctions in re-
idual complaints or demands.” Under fmrly modern rights-based con-

vidual wh’p. dually became possible for states regularly to transport
: ontrast, it f:;:)l'd‘inﬂlc courts, into separate legislatures, or, as far ag
political decisions m?f’nzd from legislatures and courts, into the (politically neutra-
these cén.hc dﬁ[-‘{“‘;‘“']]%his greatly expanded the administrative flexibility of the state,
e o Hm;!“" i-hcd the political volatility attached to the boundaries between
. L’f‘““:y\‘::?:": :md the rest of socicty. In consequence, the tendency in many
:h;;&::\l:f:m yc:unslitutions exponentially to rci.nl'()rvcc (anq constitutionally to pro-
h.‘c!:- ic. through rights) parliamentary authority, ‘f’crcusfngly to‘ se l?ﬁlratg pxlrlfgl-
ments from royal courts, and to transtorm royl:ll appointecs into pr‘"?““'}’"“hzc e
vants, might be viewed, in a functional light, as a process that limited the overt

tives had usually bee "
Jar social agents, and actors

pcmonulizcd and irregularly 10

sponsc 10 indi
stitutions, 1n ¢

il ser

ly weak. For samples of the literature on this, see Hamscher, The Par‘lemcn’tiof Paris after the
Fronde, p. 119; Hurt, Louis XIV and the Parlements, pp. 149-172; Stone, !hc French Parle-
ments, p. 76, In Germany, notably, even many of the most powerful states did not pos full
jurisdictional supremacy in their territories until well after 1648. On .Ihc ‘lorluous conflict over
the formation of a junisdictional-constitutional balance between territories and Empire in the
German context see: Ulrich Eisenhardt (ed), Die kaiserlichen Privilegia de non appellando;
Weitzel, Der Kampf um die Appellation, p. 87; Diestelkamp, Zur Krise des Reichsrechts.
Chronologically inaccurate in its analysis of the emergence of early statehood in Germany is
Berman, Law and Revolution, vol. 11, p. 62. In each of these cases, the consolidation of state-
hood depended on the intemalization of the courts of law into the state by means of a regular
constitutional system.

32 On this general aspect of very early parliamentary activity in different settings, see Wilkinson,
Constitutional History of Medieval England, II, p. 6; Procter, Curia and Cortes, p. 206; de
Dios, El Consejo real de Castlla, p. 67; Moraw, Versuch iiber die Entstehung des Reichstags;
Neuhaus, Reichsstindische Reprasentativformen, p. 26

33 Here again, | argue against widespread orthodoxy in historical sociology. The emergence of a
centralized state bureaucragy 15 usually seen as a sign of increasing societal convergence
3"‘?"‘_3? the state (Here again, my argument is respectfully opposed to Weber. See Weber,
W mhaﬂ und Gesells?he_xh, p. 825). In my view, the emergence of a powerful state bureau-
zldfghglnfb‘;gzp;:n_rueu?s reﬂecle.d'a process of functional sub_-division within the state,

A e anl:ht]: store adr_mmsnanve reserves tvwal_'d's which it cgu]d deflect volatile

the pro ftssional\z-atiou OHELOECSSI ,“;‘ Epgland, see Stone, Crisis of the Aristocracy, p. 10. On

In France, the e ofsu::gls civil service, ice Aylm:ir. The Crown's Servants, p- 101.

fices were venal, and the Frenchem i was hampered by the fact that many public of-

Wl a5 indepétent it Semcf;na;c y, owing to its personallzgd consmun_on,_smlgglcd

France sous la Monarchic Absolue 3 4(?6'-- Cz(illl;mentary, see Muu.vmer, Les Institutions _(%e la

P. 142. Sweden might be seeﬁ " ﬂ‘np;:arl e er, Les Insu(yuo@ de la France au XV{ s '.Clc‘

1o integrate oppositional forces i the sw{ cxd‘m‘p!e of way in wh.wh states used ‘cons_lllut|(yr1ls

tary state, p. 309; Buchhols, Staat wnd S;‘B l.mnwlranom See‘L:ndegi'an, The Swedish ml]l-

though somewhat later, example of th.‘. ndtges(?llschaﬁ_m Schweden, p. 127. The classic,
iifomats e ; IS process is Prussia, in which the belated course of

il servanty' . ;
il servanty [Bmmlenpurlumenl] that way phwc:l

move to government by a ‘parliament of
Ine Gewerbe freiheiy, p. 132,

next to the monarch. See Vogel, Allgeme-
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politicization of social thc.mcs, that exclusively reduced the i
conflict around Ih'c cxc.:cutlvc apparatus of s?atc.s, and that augmented the positive
statutory power of the state. Quite evidently, in fact, this constitutional process — en-
tailing, but not exhausted in, an carly separation of powers ~ helped secure a b&;mvc
sphere of operative freedom around the administrative organs of the state. As.a re-
sult of this, the particular actors situated in this administrative body were not en-
cumbcred by an excessively large or excessively politicized mass of commitments,**
and states obtaining a parliamentary constitution were able integrate complex );ct
politically withdrawn procedures for responding to social exchanges. The proclama-
tion of legitimate statc power as residing in a rights-based parliamentary constitu-
tional state thus dramatically expanded the positive power of the statc, and it expo-
nentially increased the facility with which power could be employed and dissemi-
nated through society.

To conclude this section, it can be seen that the more refined constitutions of ear-
ly modern European states helped to stabilize society’s differentiated political form
because they began (albeit still gradually and rudimentarily) to implant within the
state a normative construction of those persons subject to its power as holders of
rights. This norm performed the practical function that it helped to minimize frac-
tious controversy about the terms of exchange between the political system and oth-
er social systems, and it facilitated processes of sub-division in the political system:
both of these processes augmented the differentiated stability and the posi-
tive/technical efficacy of the political system. In addition, these constitutions
brought the still greater, but less apparent, benefit for early modern states that they
dramatically enlarged the reflexive resources of positive legitimacy that states could
obtain and employ. As they learned to refer to their addressees as entitled claimants
over rights and as they then evolved constitutions that normatively formalized and
perpetuated this recognition, early modern states slowly acquired an internally con-
sistent and reproducible vocabulary of inclusion and exclusion, which had inestima-
ble functional and legitimatory advantages for their further development. That is to
say, as they began to define and include those subject to their power as endowed
with rights, political systems began, first, to integrate a reflexive/normative appara-
tus through which they could administer the application of political power to their
addressees in categories that were at once replicable, flexible, uncontroversially ge-
neralizable and internally differentiated. Second, through this process they began to
account for themselves as possessing a perennial and generalized legal personality,
and this meant that they could project themselves as positively entitled to pass laws
across all social differences of region, status or time. Third, they also began to ela-

ntensity of political

34 On the overlapping of delegatory and judicial functions in pre-modern states in_ diﬂ‘cn:nt‘nu-
tional contexts, see de Dios, El Consejo real de Castilla, p. 18: Schubert, Konig und Reich,
pp. 323-4; Melbwain, The High Court of Parliament and its Supremacy; _lirnwn. The Gover-
nunce of Late Medieval England, p. 159 Pollard, The Evolution of v"x’ll'[h’\l!lcl". p. 149, I’ul—v
lard sees the strong fusion of judicial and parlinmentary functions in England as a root of
English democracy. This fusion was quite general, however.
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borate permanent and routinized procedures in which they could utilize their power
across very diverse exchanges with a minimum of societal disruption and conver-
gence. In these respects again, therefore, the normative/legitimatory dimension of a
state’s constitution should not be viewed as an external attribute of the state or as a
formal standard of legitimacy, against which state power should be measured. On
the contrary, the normative/legitimatory aspect of the constitutions of developing
European societies acted as a primary functional precondition of the state’s emer-
gence as a differentiated fulcrum of inclusive political power.

Revolutionary constitutions

During the seminal period of revolutionary constitution writing between the 1770s
and the 1790s, it can again be seen that states acquired constitutions as instruments
that helped them to formalize, generalize and positively to organize their power as a
differentiated social facility. In fact, it was through these constitutions that states
were able to bring towards a conclusion their slow emergence as differentiated cen-
tres of abstracted, generalizable, functionally specified and positive political agency.

The functions enacted by the revolutionary constitutions can be seen, first, in the
fact that they took decisive steps to eliminate reference to monetary status and pri-
vate social standing as foundations for legal inclusion, and they ensured that states
recognized those subject to their power as holding rights of equality before law,
which were usually guaranteed by a separate and independent judiciary.® As in ear-
lier constitutions, the recognition of these rights meant that states acquired a legisla-
tive and judicial apparatus that allowed them, positively and generally, to introduce
laws in a form that was not shaped by unnecessary sensitivity to the personal or eco-
nomic situation of law’s addressees and that effectively effaced the last traces of pri-
vate or structural singularity from the state’s legal apparatus. This greatly increased
both the abstraction and the flexibility of the state, and it substantially expanded the
state’s ability to apply and sustain power as a generalizable resource across society.
Second, the functions performed by these constitutions can also be seen in the fact
that these constitutions accentuated earlier rights of proprietary integrity and person-
al autonomy, and they gave uniform validity to rights of free contract, free belief,
free assembly and free expression of opinion. Indeed, these constitutions greatly
reinforced and extended the status of constitutional rights, and they began to explain
and conserve these rights by defining them as irreducible foundations for law and as

35 The correlation b the constitutionalization of rights and the reinforcement of public
authority is observed in some of the historical literature on the American constitution. See
Wood, The Radicalism of the American Revolution, p. 324. On the reinforcement of the
French state administration in the years after 1789, see Bosher, French Finances, pp. 232,
295; Garaud, La Révolution et L’Egalité Civile, pp. 131-33; White, The French Revolution
and the Politics of Government Finance, pp. 227-255.
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invariably attributable t.o a{l persons through society: that s, as subjective rights or
human rights. In sanctioning extended rights of autonomy as pertaining to every
member of society, then, these constitutions, acted to remove vast swathes of social
activity from the state’s own structure, and to construct, through the law, a firm uni-
versal boundary between itself and the rest of society. In one universalizing moment,
in fact, the constitutionalized concept of human rights spectacularly reduced the vo-
lume of social exchanges that states were required to regulate, and this ensured that
most activities of social agents, imagined as bearers of rights, were necessarily per-
ceived by the political system as belonging to other areas of social life and so as ex-
cluded from direct political inclusion or manifest politicization. Provisions over civil
rights, thus, curtailed the extent to which states could be called to account for or des-
tabilized by exchanges arising in those parts of society comprising activities covered
by rights (i.e. in religion, employment, the press and publishing, science). Moreover,
these provisions allowed the political system narrowly to pre-define those exchanges
that it was expected to recognize as relevant for its legislative acts, and to apply its
power solely to those exchanges that it observed as political. The status of rights as
institutions of societal — and, in particular, political — differentiation, in short, was
suddenly and powerfully intensified at this time. This dramatically heightenef] thg
adequacy of the political system to the differentiated societal landscape in which it
found itself, and it dramatically increased the volume of positively usable power that
the political system contained.

In addition to this, however, these revolutionary constitutions also had the func-
tion that they provided new normative and reflexive reserves for the political_ sys-
tem. Indeed, they instituted at the centre of the political system heightened facilities
for generating positive political legitimacy, and in so doing they greatly f:nhanged
the capacity of the political system for positively applying its laws, for stlmulatlng
legal-political compliance through society, and for responding adaptively and posi-
tively to pluralized societal demands. The revolutionary constitutions performed this
function of legitimatory positivization in two particularly important ways.

First, in enunciating the normative principle that the state obtains its legmmficy
through its inclusion of the popular will of society (often conﬁgured as the nation,
the sovereign nation, or the nation of citizens), the constitut‘lons of the late eigh-
teenth century enabled the state to describe itself as incorporating g concr§te yet ful-
ly abstracted public source, and they permitted the state _ﬁpally to mtemalnz_e a refer-
ence for itself through which it could easily and positively reproduce its power
across society. Indeed, the idea of civil inclusion expres‘sed by these_const‘nluuons
had the specific importance that it offered to states an image of the:; l_egmnIacZ:
which they could conserve in simple fashion, and which engufed that their exf)cz;lr; A
tion of their power could not easily be disrupted or destabl!lzed k;]y jxtgtrpaac o
lenges or principles. That is to say, these constitutions derived the legitimacy

bjectively applied
states from the claim that those to whom laws of the state wer;: 3, a_)! s
were also the subjective origins or the author§ of thesg la\;)vst. ;:en e subjoct g
cy was thus generated by a real and material identity b€

49



law's object, both of whom the law, as thc law 'of_ an mcl;us;r\l/es Z)I;?nco&sitsltutrli(:]:?l]g
legitimized state, always fact}xal!y comal‘ned wuhm. itself. v g " li : P
for the state, then, these constitutions performed the immeasurably 1mpo ant service
for modern society that they ensured that ;tates could, in each ac? of leggl_agphc;;;
tion, explain their laws as automatically, internally and reprloduc':lbly legitimized,
and they permitted states, in their everyday processes of 'leglslatxon, to use and de-
scribe laws as universally adjusted to, subjectively authorlgcq by, gnq in fact always
internally including, their objective addressees. The lcivxl mclusx'v1ty of law pro-
moted by the revolutionary constitutions was thus, in the ﬁr;t instance, an 1deg
through which the state discovered a rounded formula, in which, at oneAlevel, it
could plausibly include and indefinitely presuppose its inner legitimation, and
through which, at a different level, it could harden its legitimacy against external in-
terference and in fact freely pre-construct its addressees and manufacture the diffe-
rentiated social horizons on which it expended its power. In the principle of proto-
democratic political formation implied in the idea of law’s inclusion, in fact, the
modem state obtained a conceptual norm through which — finally — it could produce,
authorize, and consume its power as a narrowly abstracted, positively justified, and
(to a large extent) internalized and depoliticized commodity: this, once again, great-
ly intensified the positive abstraction of the state, and it vastly expanded the re-
sources of internally differentiated and positively usable power that the modern state
possessed.

Second, it can also be observed in this respect that, although they purported to
draw legitimacy from the practical inclusion of national citizens, the constitutions of
the late eighteenth century actually located the source of the state’s norma-
tive/inclusionary authority, neither in the existing nation nor in the wills of its par-
ticular constituents, but in a formal written document (and the subjectively ascribed
rights that this document contained), which remained largely static against the
people and its highly varied acts of volition. In consequence of this, these constitu-
tions ensured that the legitimatory norm of inclusion underlying the state remained
at all times highly dialectical, depoliticized, or even chimerical. In fact, they allowed
the state to refer to its inclusive legitimatory source and constantly to utilize and fur-
ther to positivize its power through reference to this source whilst also endlessly ex-
cluding the purported origin of legitimacy from the concrete apparatus of the state
and ensuring that the constituent origin of the state’s power could not meaningfully
act as a formative, or even integrated, element of the political system. In defining
members of the people or nation as constitutionally acknowledged protected rights-
hplders, ther.efo're, these constitutions served restrictively to pre-construct the activi-
;‘:VS a::“:(::lch:dlocllii:ilcsi'ocefures 1? w_hich rpembers of the nation could appear as re-
the concemrat:d politiciS;:tie oo égam{the), acted, % fa‘r as possible, to offset

on of any given site of power within the state or in socie-

36 Rousseau first formulated this idea i i i
P oy is idea in Du Contrat Social. It also informs all post-Rousseauian
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ty more generally, and they conferred abiding stability upon the state’s form by dis-
locating the state poth from the factual persons named as originary bearers of power
and from the particular or emcrgcqt dgmands of members of its constituent body.”
Once more,.thcrefore, these co.n‘stAxtuqons offered to the state a legitimatory norm
from which it could funhcr positivize its power whilst averting any specific increase
in its politicality, whilst holding itself in a condition of high abstraction in relation to
other social spheres, and whilst substantially closing itself against external interfe-
rence.

The revolutionary constitutions in the USA and France, in short, enacted the
structurally indispensable feat for emergent modemn societies that they allowed the
power of the political system to reflect and legitimize itself, in entirely differentiated
manner, as political (that is, as conclusively distinct from private, colonial or dynas-
tic power and so as fully adapted to and generally applicable in a differentiated so-
ciety). In so doing, they created a norm of self-reflection in which the political sys-
tem was able recursively to generalize and to positivize both its broad foundations
and its particular statutory acts. However, at the same time, in locating the sources
of power’s inclusivity and legitimacy in formal catalogues of rights these constitu-
tions also ensured — to a large degree at least — that the everyday mechanics of state
activity did not need to be interrupted by any socially expansive claims, by per-
ceived civil obligations, or by precariously unfiltered social conflicts. In conse-
quence, these constitutions allowed the state to express and repro@gce tbe leg‘mma-
tory origin of its power at a low level of internal and external political intensity, so
that its legitimacy could not be challenged or questioned in any but the most excep-
tional crises or moments of conflict. The normative fusion of the inclusionary repub-
lican concept of citizenship with the exclusionary liberal concept of rights, above all,
was the positivizing normative mainspring of the legitimatory funcnogs performed
by these constitutions. In these constitutions, the differentiatory dynamic under!xlng
earlier constitutions came towards its culmination, and both the abstracyeq polltlgal
design and the legitimatory reserves required to sustain a modern pluralistically dif-
ferentiated society were put in place.

37  On this phenomenon in France, see Deslar;drﬁs, ;{istogeci?’zf::‘t:?rﬂl:e rc]l]eb ;z; F;anzcse, (I)I:1 5’::
78-9; Th Popular Sovereignty and the French & A . P ¢
difficulties ;ttached ItJo this reduction of the state’s political em;;l;asx;, ?rlts‘(e), (s:erzﬂggsc:% l_’l_a:-e
liamentary Government in France, p. 251. On the _USA. S?‘; Ozo‘h.e i il
American Republic, p. 266; Wills, Explaining America, p- 2 d e e s s
US-American constitution as promoting the tCSli.lb]lSthﬂl ar;{ ac;“i A L
cial politicization, see Sharp, ‘American Politics in the Early /epia I\30pt.ion .de iy
role performed in‘ France by the constitution of 1791, see Duclos,

p. 1.
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Conclusion

On these gn‘mnds. »it l\ possible to propose foundations for a tentatively gencralizeq
sociology of constitutions, and for a macro-sociological approach both to the ri 7i)t
and to the juridical norms that constitutions commonly contain and the legitimq!t: ;
functions that thcg' habitually fulfil. The constitutional-sociological thesis pmp‘o:)ég
e of i ancone s ot s e DYl e o
C10- ity, , with evident variations, are formative

and deep-lying in all modern societies. As a result of these processes, constitutio,
arF indispcn_sat}lc for the functional organization of modemn societies a;ld the poli:ircl:
o i e o PR e o ad o ORI B
functions of abstraction qene\:alization <S! it Ly or Con; Fltfmo'ns Biiiion

ct r . g » depoliticization and positivization for the
political power of a modern society. The tunctional and reflexive reserves of legiti-
macy produced by constitutions are among the main reasons why modern society is
able to exist, politically, in a functionally ditferentiated and pluralistic. Second, the
analysis proposed here also suggests that in approaching constitutions it is essential
both to observe and fully to appreciate their specific normative component, yet also
to recognize that norms enshrined in constitutions are not external to society or to
society’s political functions. The normative apparatus of a constitution might in fact
be(seen as the reflexive form into which a society adaptively distils its functional
exigencies. The norms of a constitution are always society’s norms, and they allow a
society both functionally and reflexively to adjust to its underlying differentiatory
processes. Indeed, the extent to which a constitution permits a society to respond to
its differentiation might be viewed, both functionally and normatively, as the prima-
ry index of its legitimacy (or otherwise).

In this respect, it might also be tentatively suggested that the sociology of consti-
tutions outlined here contains a partial corrective to more widespread inquiries into
the constitutional origins of political legitimacy. At one level, this approach opposes
standard normative theory in arguing that normative analysis must be grounded in a
functional and structurally adequate reconstruction of the constitution of society as a
whole, and it is only if it accounts for norms as reflecting the wider constitution of
society that analysis can account for the preconditions of a constitution likely to help
secure legitimacy for society’s political system. At a different level, however, this
approach might be viewed as a sociological theory that identifies and seeks con-
cretely to explicate the correlation between political legitimacy and constitutional
norms, and it argues that sociological analysis cannot remain blind to the legitimato-
ry status of norms (as social facts), and it needs to interpret norms — and even quite
specific norms — as key elements of society and as preconditions of political legiti-
macy. On this account, in fact, sociology is also entitled to propose a generalized
theory of political norms, and, in examining norms as adaptive articulations of so-
cietal process, it might offer grounds to evaluate different constitutional norms in
light of their reflexive contribution to the legitimacy of the political system.
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On the basis of tth above reconstruction, then, the approach outlined here indi-
catcs that a constitution capable of obtaining and preserving legitimacy will proba-
bly be onc that c?tcgtlvcly responds to and facilitates the processes of political ab-
straction, generalization, selective de-politicization and positivization, which usually
act in modern socictics as preconditions for the adequate construction of political
power. Naturally, it is necessary to observe here that after the period of classical
constitution writing, constitutions have recurrently been required to respond to new
social demands. In particular, the constitutions of the early decades of the twentieth
century deviated from earlier constitutions in that they addressed questions of social
rights and material citizenship; the constitutions drafted in the three waves of demo-
cratic transition in the late 1940s, the 1970s and the 1990s were substantially de-
voted to problems attached to the de-coupling of state, economy, military and judi-
ciary; very contemporary processes of constitution writing, then, have focused on
problems of overlapping statchood, on the splitting of power between multi-levelled
executives, and on the emergence of sites of soft law as new patterns of constitutio-
nality. Despite this, however, the earlier processes of constitutional reflection laid
out in very general terms both the basic functionnal/evolutionary and the basic nor-
mative/legitimatory template for the politics of a modern society, and the functional
exigencies to which these constitutions reacted still remain structurally formative,
even in later-modern societies. Indeed, if we observe that in contemporary societies
states enjoying legitimacy are primarily those that guarantee a limited set of rights,
that avoid the amorphous, arbitrary or functionally indeterminate exercise of power,
that transmit power in adequately generalizable legal form, and that contain plausi-
ble and easily internalized descriptions of their authority, we might also observe that
this is because these states have a constitution with a design that allows a political
system to sustain itself, both functionally and normatively, in the conditions of a
pluralistically differentiated society. To this extent, the historical/functionalist ap-
proach proposed here might be invoked as a premise for analysis of contemporary
constitutions, and it might (within broad parameters) explain, using both normative
and sociological evidence, why some constitutional norms are likely to promote le-
gitimacy and others are not. Above all, however, the approach outlined here might
insist that conventional analysis of constitutions habitually struggles to explain the
constitutional sources of legitimacy because it views constitutional norms as distinct
from the societal functions that require legitimacy. The legitimatory function of
norms can be best comprehended and evaluated as an articulated expression of so-
cietal functions: a fully sociological method, however, is required for this.
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