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tion of such politics. (This is not properly understood by those well-
wishing critics who urge Asian immigrants to abandon their traditions,
to regard some of their collective meémories and desires as not essentially
their ownjand to embrace instead the more modern conception of self-
determination underlying the European nation-state in which they now
live.3) For many Muslim minorities (though by no means all) being
Muslim is more than simply belonging to an individual faith whose pri-
vate integrity needs to be publicly respected by the force of law, and being
able to participate in the public domain as equal citizens. It is more, cet-
tainly, than a cultural identity recognized by the liberal democratic state. It
is being able to live as autonomous individuals in a collective life that ex-
tends beyond national borders. One question for them (although not nec-
essarily asked by all of them) is: What kind of conditions can be developed
in secular Europe—and beyond—in which everyone may live as a minor-
ity -among minorities? _ :

1 conclude with another question because decisive answers on this
subject are difficult to secure. If Europe cannot be articulated in terms of
complex space and complex time that allow for multiple ways of life (and
not merely multiple identities) to flourish, it may be fated to be no more
than the common market of an imperial civilization,?® always anxious
about (Muslim) exiles within its gates and (Muslim) barbarians beyond. In
such an embartled modern space—a space of abundant consumer choice,
optional life styles, and slogans about the virtues of secularism—is it pos-
sible for Muslims (or any other immigrants, for that matter) to be repre-
sented as themselves?

38. As in Homi Bhabha's “where once we could believe in the comforts and
continuities of Tradition, today we must face the responsibilities of cultural Trans-
lation,” written in a spirit of friendly advice to Muslim immigrants in Britain dur-
ing the Rushdie affair (New Statesman and Society, March 3, 1989). Yet how inno-
cent is the assumption that Muslim “Tradition” carries no responsibilities, and
that “cultural Translation” to a British lifestyle in Britain is without any comforts.

39. “Europe is again an empire concerned for the security of its /imistes—
the new barbarians being thosé populations who do not achieve the sophistica-
tion without which the global market has little for them and less need of them”
(J. G. A. Pocock. There remains, however, a periodic need for barbarian labor
within Europe).

Secularism, Nation-State, Religion

I have tried to follow aspects of the secular indirectly—through ideas
of myth and the sacred, through concepts of moral agency, pain, and cru-
elty—and also more directly through the notion of human rights as well as
the idea of religious minorities in European states that claim to govern .
themselves according to secularist principles. In this chapter I examine the
secularization thesis with particular reference to the formation of modern
nationalism. : : o

Volumes have been written on the idea of secularization and its al-
leged centrality for modernity. Is it worth saving? The secularization thesis
in its entirety has always been at once descriptive and normative. In his im-
pressive book on the subject,! José¢ Casanova points to three elements in
that thesis, all of which have been taken—at least since Weber—to be es-
sential to the development of modernity: (1) increasing structural differen-
tiation of social spaces resulting in the separation of religion from pbiitics,‘
economy, science, and so forth; (2) the privatization. of religion withiry its
own sphere; and (3) the declining social significance of religious belief,
commitment, and institutions. Casanova holds that only elements (1) and
(3) are viable. o . o

Many contemporary observers have maintained that the worldwide
explosion of politicized religion in modern and modernizing societies
proves that the thesis is false. Defenders of the thesis have in general re-

t. José Casanova, Public Religions in the Modern Werld, Chicago: University
of Chicago Press, 1994. '
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torted that the phenomenon merely indicates the existence ofa w1despreafi
revolt against modernity and a failure of the r.nod.ermzaqo? pr.ocess. This
response saves the secularization thesis by making it normative: in (?rder for
a society to be modern it has to be secular and for it to be secular it has to
relegate religion to nonpolitical spaces because that arrangement is essen-
tial to modern society. Casanova’s book attempts to br.eak. out of thlS tau-
tology in an interesting way. It argues that the deprivanzanofl of rehgmn is
not a refutation of the thesis if it occurs in ways that are consistent with the
basic requirements of modern society, including derno'crati? government.
In other words, although the privatization of religion within its own sPhere
is part of what has been meant by secularization, it is not essential to
modernity. 7 o

The argument is that whether religious deprivatlz?tlon ‘ threatens
modernity or not depends on how religion becomes public. If it furthers
the construction of civil society (as in Poland) or promotes public debate
around liberal values (as in the United States), then political religion is en-
tirely consistent with modernity. If, on the other hand, it seeks to under-

- mine civil society (as in Egypt) or individual liberties (as in Iran) thc?n po-
litical religion is indeed a rebellion against modernity and the universal
values of Enlightenment. .

This is certainly an original position, but not, I would sub'rrflt, an en-
tirely coherent one. For if the legitimate role for deprivatized religion is car-
ried out effectively, what happens to the allegedly viable part of the secu-
larization thesis as stated by Casanova? Elements (1) and (3) are, 1 suggest,
both undermined. R

When religion becomes an integral part of modern politics, it is not
indifferent to debates about how the economy should be run, or which sci-

" entific projects should be publicly funded, or what the broader.ai.ms .of a
national education system should be. The legitimate entry of religion into
these debates results in the creation of modern “hybrids™: the principle of
striictural differentiation—according to which religion, economy, educa-
tion, and science are located in autonomous social spaces—no longer
holds. Hence element (1) of the secularization thesis falls. Furthermore,
given the entry of religion into political debates issuing in eff?ctive poli?ies,
_ and the passionate commitments these debates engender, it makes llt.tle
sense to measure the social significance of religion only in terms of such in-
dices.as church attendance. Hence element (3) of the secularization thesis
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- falls. Since élement (2) has already been abandoned, it seems that nothing

retrievable remains of the secularization thesis.

However, this doesnt mean that the secularization thesis must either
be accepted in its original form or dismissed as nonsense. Its numerous
critics are right to attack it, but they have generally missed something vital.
Il try to outline what that is later on. For the moment I simply assert that
neither the suppoters nor the critics of the secularization thesis pay enough
attention to the concept of “the secular,” which emerged historically in a
particular way and was assigned specific practical tasks.

I begin by examining the kind of religion that enlightened intellectu-
als like Casanova see as compatible with modernity. For when it is pro-
posed that religion can play a positive political role in modern society, it is
not intended that this apply to azy religion whatever, but only to those re-
ligions that are able and willing to enter the public sphere for the purpose
of rational debate with opponents who are to be persuaded rather than co-
erced. Only religions that have accepted the assumptions of liberal dis-
course are being commended, in which tolerance is sought on the basis of
a distinctive relation between law and morality.

Ever since Habermas drew attention to the central importance of the
public sphere for modern liberal society, critics have pointed out that it sys-
tematically excludes various kinds of people, or types of claim, from seri-
ous consideration. From the beginning the liberal public sphere excluded
certain kinds of people: women, subjects without property, and members
of religious minorities.2 This point about exclusions resembles the objec-
tion made many years ago by critics of pluralist theories of liberal democ-
racy.? For these critics the public domain is not simply a forum for rational

2. See, for example, Mary P. Ryan, “Gender and Public Access: Women's Pol-
itics in Nineteenth-Century America,” and Geoff Eléy, “Nations, Publics, and Po-
litical Cultures: Placing Habermas in the Nineteenth Century,” both in Craig Cal-
houn, ed., Habermas and the Public Sphere, Cambridge, Mass.: MIT Press, 1992.

3. Robert Wolff, for example, wrote in 1965: “There is a very sharp distinc-
tion in the public domain between legitimate interests and those which are ab-
solutely beyond the pale. If a group or interest is within the framework of accept-
ability, then it can be sure of winning some measure of what it seeks, for the
process of national politics is distributive and compromising. On the other hand,
if an interest falls outside the circle of the acceptable, it receives no attention what-
soever and its proponents are treated as crackpots, extremists, or forei1gn agents”
(R. P Wolff, “Beyond Toleran¢e,” in A Critique of Pure Tolerance, by R. P. Wolff,
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debate but an exclusionary space. It isn’t enough to respond to this criti-
cism, as is sometimes done, by saying that although the public sphere is
less than perfect as an actual forum for rational debate, it is still an ideal
worth striving for. The point here is that the public sphere is a space neces-
sarily (not just contingently) articulated by power. And everyone who en-
ters it must address power’s disposition of people and things, the depend-
ence of some on the goodwill of others.

Anothet way of putting it is this. The enjoyment of free speech pre-
supposes not merely the physical ability to speak but 20 be heard, a condi-
tion without which speaking to some effect is not possible. If one’s speech
has no effect whatever it can hardly be said to be in the public sphere, no
matter how loudly one shouts. 7o make others listen even if they would pre-
fer not to hear, to speak to some consequence so that something in the po-
litical world is affected, to come to a conclusion, to have the authority to
make practical decisions on the basis of that conclusion—these are all pre-
supposed in the idea of free public debate as a liberal virtue. But t‘hese per-
formatives are not open equally to everyone because the domain of free
speech is always shaped by preestablished limits. These iqclude formal le-
g‘al limitations to free speech in liberal democracies (libel, slander, copy-
right, patent, and so forth), as well as conventional practif:es of secrecy
(confidentiality) without which politics, business, and moral'lty. would oo.l—
lapse in any society. But these examples do not exhaust the limits I have in
mind. The limits to free speech arent merely those imposed by law and
convention—that is, by an external power. They are also intrinsic to the
time and space it takes to build and demonstrate a particular argument, o
understand a particular experience—and more broadly, to become partic-
ular speaking and listening subjects. The investment people havc? in par-
ticular arguments is not simply a matter of abstract, timeless logic. It re-
lates to the kind of person one has become, and wants to continue to be.

In other words, there is no public sphere of free speech at an instant.

Three questions foliow. First: Given that historical forces shape ele-
ments of “the public” differently, particular appeals can be made success-
fully only to some sections of the public and not to others. If the perform-

B. Moore Jr., and H Marcuse, London: Cape, 1969 [U.S. edition' 1965], p. §2; em-
phasis in original). William Connolly has pushed this criticism in new‘and more
interesting directions in his The Ethos of Pluralism, Minneapolis: University of
Minnesorta Press, 1995.
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ance of frec speech is dependent on free listening, its effectiveness depends
on the kind of listener who can engage appropriately with what is said, as
well as the time and space he or she has to live in. How have different con-
ceptions and practices of religion helped to form the ability of listeners to
be publicly responsive? This last question applies not only to persons who
consider themselves religious but to those for whom religion is distasteful
or dangerous. For the experience of religion in the “private” spaces of home
and school s crucial to the formation of subjects who will eventually in-
habit a particular public culture.4 It determines not only the “background”
by which shared principles of that culture are interpreted, but also.what is
to count as interpretive “background” as against “foreground” political
principles. ' '
My second question is this. If the adherents of a religion enter the
public sphere, can their entry leave the preexisting discursive structure in-
tact? The public sphere is not an empty space for carrying out debates. It is
constituted by the sensibilities—memories and aspirations, fears and
hopes—of speakers and listeners. And also by the manner in which they
exist (and are made to exist) for each other, and by their propensity to act
or react in distinctive ways. Thus the introduction of new discourses may .
result in the disruption of established assumptions structuring debates in
the public sphere. More strongly: they may have to disrupt existing as-
sumptions to be heard. Far from having to prove to existing authority that
it is no threat to dominant values, a religion that enters political debate o7
it5 own terms may on the contrary have to threaten the authority of exist-
ing assumptions. And if that is the case, what is meant by demanding that
any resulting change must be carried out by moral suasion and negotiation
and never by force? After all, “force” includes not only degrees of subtle in-
timidation but also the dislocation of the moral world people inhabit,
This brings me to a question about the law. Secularists are alarmed at
the thought that religion should be allowed to inuvade the domain of our.
personal choices—although the process of speaking and listening freely im-

4. An example of this was made dramatically evident in Turkey early in the
summer of 1997, when the secularist army forced the resignation of the coalition
government led by the pro-Islamic Welfare Party. The military-backed ‘govern-
ment that succeeded it has instituted major reforms in an effort to contain the
growing resurgence of Islam in the population. A crucial part of these reforms is.
the formal extension of compulsory secular education for children from five to
cight years, a measure designed to stop the growth of Islamic sentiment in the for-
mation of schoolchildren.
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plies precisely that our thoughts and actions should be opened up to
change by our interlocutors. Besides, secularists accept that in modern so-
ciety the political increasingly penetrates the personal. At any rate, they ac-
cept that politics, through the law; has profound consequences for life in
the private sphere. So why the fear of religious intrusion into private life?
This partiality may be explained by the doctrine that while secular law
permits the essential self to make and defend itself (“our rights constitute
us as modern subjects”), religious prescriptions only confine and dominate
it. Yet even if we take as unproblematic the assumption that there exists a
priori a secular self to be made, the question of coercion in such a construc-
tive task can't easily be brushed aside. For the juridification of all interper-
sonal relations constrains the scope for moral suasion in public culture. In
" that context, far from becoming a source of moral values that can enrich
public debate, deprivatized religion (where religion has already been defined
essentially as a matter of belief) becomes a site of conflict over nonnego-
‘tiable rights—for example, the parent’s right to determine his or her child’s
upbringing, or the pregnant woman's right to dispose of her fetus.

One old argument about the need to separate religion from politics
is that because the former essentially belongs to the domain of faith and
passion, rational argnment and interest-guided action can have no place in
it. The secularist concedes that religious beliefs and sentiments might be
acceptable at a personal and private level, but insists that organized reli-
gion, being founded on authority and constraint, has always posed a dan-
ger to the freedom of the self as well as to the freedom of others. That may
be why some enlightened intellectuals are prepared to allow deprivatized
religion entry into the public sphere for the purpose of addressing “the
moral conscience” of its audience—but on condition that it leave its coer-
cive powers outside the door and rely only on its powers of persuasion. In
a liberal democratic society, as Charles Taylor puts it in his discussion of
‘modes of secularism, citizens belonging to different religious traditions (or
to none) will try to persuade one another to accept their view; or to nego-
tiate their values with one another.

. The public, however, is notoriously diverse. Modern citizens don
subscribe to 2 unitary moral system—moral heterogeneity is said to be one
of modern society’s defining characteristics (even if the modern state does
promote a particular ethical outlook). The puzzle here is how a depriva-
tized religion can appeal effectively to the consciences of those who don’t

accept its values. And the possibility of negotiation depends on the prior
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. .agreement of the parties concerned that the values in question are in fact

negotiable. In a2 modern society such agreement does not extend to all val-
ues. The only option religious spokespersons have in that situation is to act
as secular politicians do in liberal democracy. Where the latter cannot per-
suade others to negotiate, they seek to manipulate the conditions in which
others act or refrain from acting. And in order to win the votes of con-
stituents they employ a variety of communicative devices to target their de-
sires and anxieties. I will return to the idea that deprivartized religion in a
secularized society cannot be any different.

My conclusion so far is that those who advocate the view that the de-
privatization of religion is compatible with modernity do not always make
it clear precisely what this implies. Is the assumption that by appealing to
the conscience of the nation religious spokespersons can evoke its moral
sensibilities? The difficulty here is that given the moral heterogeneity of
modern society referred to above, nothing¢an be identified as a national
conscience or a collective moral sensibility. So is the assumption then that
religious spokespersons can at least enrich publi¢c argument by joining in
political debates? But even liberal poiiticians don’t merely engage in public
talk for the sake of “enriching™ it. As members of a government and as par-
liamentarians they possess the authority to take decisions that are imple-
mented in national policies. What authority do religious spokespersons
have in this matter?

Should nationalism be understood as secularized religion?

Is nationalism, with its affirmation of collective solidarity, already a
religion of the nation-state? Is that how religious spokespersons can derive
their authority in the public sphere, by invoking the national community
as though it were also a religious one? There is cértainly a long and inter-
esting tradition that suggests nationalism #s a religion. Thus as far back as
1926 Carlton Hayes remarked that “Nationalism has a large number of
particularly quarrelsome sects, but as a whole it is the latest and nearest ap-
proach to a world-religion.”

Julian Huxley, writing in 1940, maintained that “humanist religion”

5. C. J. H. Hayes, Essays on Nationalism, New York, 1926, cited in John

Wolfte, God and Greater Britain: Religion and National Life in Britain and Ireland,
1843~1945, London and New York: Routledge, 1994, p. 16.
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was destined to replace traditional theological religion, and that social
movements of a religious nature like Nazism and Communism were evi-
dence of this supersession. Their cruel and repulsive character, he went on
to suggest; merely reflected their youthfulness in relation to evolutionary
development: “Just as many of these early manifestations of theistic reli-
gion were crude and horrible . . . so these eatly humanist and social reli-
gions are crude and horrible.”® Although Huxley doesn’t address the ques-
tion of nationalism directly, the idea of nationalism as the highest stage of
religion conceived within an evolutionary framework is not hard to discern
in his text.

More recently, Margaret Jacob has made an argument about the his-
torical connection between secular rituals and the formation of modern po-
litical values. She describes how a new pattern of sentiments, beliefs, and
ceremonial activities—a “new religiosity”—came to be associated with
eighteenth-century Freemasonry, and how it contributed to the emergence
of liberal society.” “Reason” and “civil society,” she proposes, were thus
sacralized in the life of early West European nations—and (in her view) a
good thing too.

Among anthropologists, Clifford Geertz is famous for having iden-
tified the centrality of sacred symbols springing from religious impulses to
all forms of political life, nationalist as well as prenationalist, in societies
both modern and premodern. The symbolic activities that take place in
the center, Geertz suggests, give it “its aura of being not merely important
but in some odd fashion connected with the way the world is built.” This
is why “The gravity of high politics and the solemnity of high worship”

are akin.? Since Geertz there has been a spate of writing by anthropolo-
gists that describe “the deification” of the supreme leader, the promotion
of national “icons” and “pilgrimage sites,” the solemnity of state “ritual,”
and so on. '

6. Julian Huxley, Religion without Revelation, abridged edition, London:
Watts and Co., 1941, p. viii.

7. See Margaret C. Jacob, Living the Enlightenment: Freemasonry and Politics
in Eighteenth-Century Eurgpe, New York: Oxford University Press, 1992, and espe-
cially her “Private Beliefs in Public Temples: The New Religiosity of the Eigh-
teenth Century,” Socia! Research, vol. 59, no. 1, 1992.

8. Clifford Geertz, Local Knowledge: Further Essays in Interpretive Anthropol-
ogy, New York: Basic Books, 1983, p. 124. See also Robert Bellah, “Civil Religion
in America,” in Beyond Belief: Essays on Religion in a Post-Traditional World, New

York: Harper and Row, 1970.
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However, I am not persuaded thar because national political life de--

pends on ceremonial and on symbols of the sacred, it should be repre-
se'nted as a kind of religion—that it is enough to point to certain 'para}l)lcls
VYl.th whar we intuitively recognize as religion. One problem with this po-
sition is that it takes as unproblematic the entire business of déﬁniﬁg reli-
gion. It does not ask why particulsr elements of “religion” as a concept
shou_.ld be picked out as definitive, and therefore fails to consider the dj}:-
cursive roles they play in different situations. (This kind of definition is
what Steiner critigized in his book 7zbos, mentioned earlier.) '
o Of course notions of sacredness, spirituality, and communal solidar-
Ity are invoked in a variety of ways to claim authority in national politics
(sovereignty, the law, national glories and sufferings, the rights of the citic
zen, and so forth). Critics often point to the words in which these notions
are conveyed as signs of “religion.” But this evidence is not decisive. [ sug-
gest that we need to attend more closely to the historical grammar of con-
cepts and not to what we take as signs of an essential phenomenon. In the
first chapter I tried to do this—albeit far oo briefly—by looking at “the
sacred,” “myth,” and “the supernatural.” '

A writer who appears to do the same is Carl Schmitt. Schmitr argues
At cosep o e e cmnen s

ry of the state are secularized
theological concepts,” he writes, “not only because of their historical de-
velopment—in which they were transferred from theology to the thebry of
the state, whereby, for example, the omnipotent God became the omnipo-
tent lawgiver—but also because of their systematic structure, the recogni-
tion of which is necessary for a sociological consideration of these concepts.
The exception in jurisprudence is analogous to the miracle in theology.
Only by being aware of this analogy can we appreciate the manner in
which the philosophical ideas of the state developed in the last centuries,”
Although Schmitt’s thesis about the secularization of religious concepts. is
not about nationalism as such, it does have im plications for the way we see
it. For if we accept that religious ideas can be “secularized,” that secularized
concepts retain 4 religious essence, we might be induced to accept that na-
tionalism has a religious origin. _ .
However, my view is that we should focus on the differential results
rather than on the corresponding forms in the process referred to as “secu-

~9- Carl Schmitt, Political Theology, Cambridge, Mass.: MIT Press, 1985
[original, 1934], p. 36. . ’
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' larization.” For example, when it is pointed out that in the latter part of tl.xe
nineteenth century Tractarianism in England and Ultrgmontamsm. in
France (and in Europe generally) helped to break the pos_t-Reformau.on
alliance between church and state,'® and that this was done bY c}eploymg
religious arguments aimed at securing the freedom of Christ’s church

from the constraints,of an earthly power, we should regard this develop-

ment as significant not because of the essentialized (“religious”) agency by
which it was initiated, but because of the difference the outcome yielded.
That outcome not only included the development of Flifferent moral and
political disciplines, such as those that Foucault ide‘fltli.ie.cl as governmen-
rality.!! It involved a redefinition of the essence of “religion” as well as of
“national politics.” o _

' By way of contrast: in later eighteenth-century Erfglapd, supporters
of the established church regarded it as a representative institution reflect-
ing popular sentiment and public opinion. It would not be rlg%lt to say tha;t
religion was then being used for political purposes or influencing state pol-
icy. The established church, which was an integral part of the state, n.lade
the coherence and continuity of the English national community posmbl?.
We should not say that the English nation was shaped or i.nﬂuinced b.y reli-
gion: we should see the established church (called “Anglican ' only in the
nineteenth century) as its necessary condition. Nor, given that it was a nec-
essary condition of the nation-state, should we speak of the social l.oc:ztzon
of religion in the eighteenth century being different from the one it came
to occupy in the late nineteenth and beyond. Rather, the very essence of
religion was differently defined, that’s to say, in each of the two historical

3 3

moments different conditions of “religion’s” existence were in play. What

10. The constitutional privilege accorded the Church of England in the
British state today is largely a formality—and to the extent that it still has mate-
rial consequences, it is often cited as evidence of Britain’s “incompletely modern-
ized” state. See Tom Naitn, The Break Up of Britain, London: New Left Books,
o7 11. Strictly speaking, Foucault doesn't think of disciglim? as bein§ intrinsic
to governmentality but only as something “in tension w1t.h it. Tha'ts w!ly he
speaks of “a triangle, sovereignty-discipline-government, which has as its primary
targét the population and as its essential mechanism the apparatus of security” (see
“Governmentality,” in The Foucault Effect, ed. G. Burchell, C. Gordon, and P.
Miller, Chicago: University of Chicago Press, 1991). 'm not per.suaded, how'ever,
that discipline can be conceptually separated from g?vemrflentallfy, .whose raison-
d'étre is the management of target populations within nation societies.
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we now retrospectively call #he social, that all-inclusive secular space that we
distinguish conceptually from variables like “religion,” “state,” “national
economy,” and so forth, and on which the latter can be constructed, re-
formed, and plotted, didn’t exist prior to the nineteenth century.!? Yet it was
precisely the emergence of society as an organizable secular space that made
it possible for the state to oversee and facilitate an original task by redefin-
ing religion’s competence: the unceasing material and moral transforma-
tion of its entire national population regardless of their diverse “religious”
allegiances. In short, it is not enough to point to the structural analogies
between premodern theological concepts and those deployed in secular
.constitutional discourse, as Schmitt does, because the practices these con-
cepts facilitate and organize differ according to the historical formations in
which they occur.’?

1 am arguing that “the secular” should not be thought of as the space
in which rea/human life gradually emancipates itself from the controlling
power of “religion” and thus achieves the latter’s relocation.!* It is this as-
sumption that allows us to think of religion as “infecting” the secular do-
main or as replicating within it the structure of theological concepts. The
concept of “the secular” today is part of a doctrine called secularism. Secu-
larism doesn’t simply insist that religious practice and belief be confined to
a space where they cannot threaten political stability or the liberties of
“free-thinking” citizens. Secularism builds on a particular conception of
the world (“natural” and “social”) and of the problems generated by that

12. Mary Poovey notes that “By 1776, the phrase body politic had begun to
compete with another metaphor, the great body of the peaple. . . . By the early nine-
teenth century, both of these phrases were joined by the image of the social body”
(Making A Social Body: British Cultural Formation, Chicago: University of Chicago
Press, 1995, p. 7). See also the second chapter, “The Production of Abstract Space.”

13. Hans Blumenberg criticizes Schmitt for not taking into account the
way theological metaphors are selected and used within particular historical con-
texts, and therefore for mistaking analogies for transformations. See The Legitimacy

-of the Modern Age, Cambridge, Mass.: MIT Press, 1983 (original, 1973-1976), part

I, chapter 8. This point—as also his more extensive critique of Karl Léwith’s the-
sis about the essentially Christian character of the secular idea of progress—is
well taken. But I find Blumenberg’s delineation and defense of “secularism”
rooted firmly as it is in a conventional history-of-ideas approach unconvincing.
His relative neglect of practice is also remarkable given the nature of his criticism
of Schmitt. . : :

14. For an illuminating discussion of this point, see John Milbank’s Theol-
ogy and Social Theory, Oxford: Blackwell, 1990. ‘
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world. In the context of early modern Europe these problems were per-
ceived as the need to control the in_.creasinglyr mobile poor in city a.nd
countryside, to govern mutually hostile Christian sects withm_ a sovereign
territory, and to regulate the commercial, military, and colonizing expan-
ion of Europe overseas.!
” The gelr)lealogy of secularism has to be traced through 'the concept of
the secular—in part to the Renaissance doctrine of humar’usm', in part to
the Enlightenment concept of nature, and in part to Hcgel s.phl.losopl‘ly of
history. It will be recalled that Hegel—an early secularization theorist—
saw the movement of world history culminating in the Truth and Freedom
of what he called “the modern period.” Like later secularists, he held that
from the Reformation to Enlightenment and Revolution, thfere emerged at
last a harmony between the objective and subjective conditions of human
life resulting from “the painful struggles of Histor.y,” a harmony 'based on
“the recognition of the Secular as capable of being an emt?od.lment of
Truth; whereas it had been formerly regarded as evil only, as incapable of
Good—the latter being essentially ultramundane.” «
In fact the historical process of secularization effects a ren?a.rkab‘le
ideological inversion, though not quite in j:he way that Hegel claimed in
the sentence just cited. For at one time “the secular” was part of a theolog-
ical discourse (saeculum). “Secularization” (saecularisatio) at first denoted a
legal transition from monastic life (regularis) to the life of canons (mecu;
laris)—and then, after the Reformation, it signified t'he :ransfer of ecclesi-
astical real property to laypersons, that is, to the “freeing o'f property fro-m
church hands into the hands of private owners, and thence into fnarket cir-
culation.!” In the discourse of modernity “the secular” presents itself as the
ground from which theological discourse was generated (as a f.orr'n of false
consciousness) and from which it gradually emancipated itse.lf in its march
to freedom. On that ground humans appear as the self—consaou's ma.kers of
History (in which calendrical time provides a measure and direction for

15. Cf. James Tully, “Governing Conduct,” in E. Leites, ed., '.Comcience and
Casuistry in Early Modern Europe, Cambridge: Cambridge Univerflty Press, 198‘8.
This work is an attempt to apply a Foucauldian perspective to the intellectual his-
tory of early modern Europe. ' .

7 16. G. W. E Hegel, The Philosophy of History, trans. J. Sibree, Buffalo, NY:

Prometheus Books, 1991, p. 422. o .
17. See “Sikularisation, Sikularisierung,” in Geschichtliche Grundbegriffe, ed.

O. Brunner, W. Conze, and R. Koselleck, Stuttgart: E. Klett, 1972-1997, vol. V,
pp- 789-830.
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human events), and as the unshakable foundation of universally valid.
knowledge about nature and society. The human as agent is now responsi-
ble——answcrable—no_t only for acts he or she has performed (or refrained
from performing). Responsibility is now held for events he or she was un-
aware of—or falsely conscious of, The domain in which acts of God (acci-
dents) occur without human responsibility is increasingly restricted. Chance
is now considered to be tamable. The world is disenchanted. '
~ The interesting thing about this view is that although religion is re-
garded as alien to the secular, the latter is also seen to have generated reli-
gion. Historians of progress relate that in the premodern past secular life
created superstitious and oppressive religion, and in the modern present
secularism has produced enlightened and tolerant religion. Thus the insis-
tence on a sharp separation between the religious and the secular goes with
the paradoxical claim that the latter continually produces the former.

Nationalism, with its vision of a universe of national societies (the

state being thought of as necessary to their full articulation) in which indi-
vidual humans live their worldly existence requires the concept of the sec-
ular to make sense. The loyalty that the individual nationalist owes is di-
rectly and exclusively to the nation. Even when the nation: is said to be.
“under God,” it has its being only in “this world”—a special kind of world.
The men and women of each national society make and own their history.
“Nature” and “culture” (that famous duality accompanying the rise of na-
tionalism) together form the conditions in which the nation ‘uses and en-
joys the world. Mankind dominates nature and each person fashions his or
her individuality in the freedom regulated by the nation-state.

One should not take this to mean that the worldliness of the secular
members of modern nations is an expression of the truth revealed through
the human senses, since senses themselves have a history. However un-
worldly medieval Christian monks and nuns may have been, they t60 lived
in the world (where else?), but they lived differently in it from laypersons..
Allegiance demanded of them was solely to Christ and through him to
other Christians. Beredict Anderson quite rightly represents the worldli-
ness of secular nationalism as a specific ideological construct (no less ideo-
logical than the one it replaces) that includes in the present an imagined
realm of the nation as a community with a “worldly past.” And he makes
an important point when he draws our attention to the fact thar national-
ism employs highly abstract concepts of time and space to tell a particular
story—even though that story is presented as commonsensical, that is, as



194 SECULARISM

accessible to all in the nation—a story about the nation as a natural and
self-evident unity whose members share a common experience. This con-
struct is no less real for being ideological; it articulates a world of actual ob-
jects and subjects within which the secular nationalist lives. What needs to
be emphasized beyond Anderson’s famous thesis is that the complex me-
dieval Christian universe, with its interlinked times (eternity and its mov-
ing image, and the irruptions of the former into the latter: Creation, Fall,
Christ’s life and death, Judgment Day) and hierarchy of spaces (the heav-
ens, the earth, purgatory, hell), is broken down by the modern doctrine of
secularism into a duality: a world of self-authenticating things in which
-we really live as social beings and a religious world that exists only in our
imagination. ' '

To insist that nationalism should be seen as religion, or even as hav-
ing been “shaped” by religion is, in my view, to miss the nature and conse-
quence of the revolution brought about by modern doctrines and practices
of the secular in the structure of collective representations. Of course mod-
ern nationalism draws on preexisting languages and practices—including
those that we call, anachronistically, “religious.” How could it be other-
wise? Yet it doesn’t follow from this that religion forms nationalism.

 We should not accept the mechanical idea of causality always and

without question. Thus if we take cause to be about the way an event %s
“felt” in subsequent events, we will tend to look for the continuity of relf-
gious causes in nonreligious effects. But searching in this way f.or the ori-
gin of elements or for the “influence” of events on one another is, I would
submit, of limited value here: what requires explaining (how nationalism
contains a religious influence) is being used innocently as the means of ex-
planation (religion as at once both cause and effect). If instead we were to
attend to an older sense of cause (cause is that which answers to the ques-
tion “Why?”) we would ask about the reformation of historical elements in
order to understand why their meaning is no longer what it was. After all,
religion consists not only of particular ideas, attitudes, and practices, but
of followers. To discover how these followers instantiate, repeat, ‘alter,
adapt, argue over, and diversify them (to trace their tradition) must surely
be a major task. And so too with secularism. We have to discover what
people do with and to ideas and practices before we can understand what
is involved in the secularization of theological concepts in different times
and places. -
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Or should Islamism be regarded as nationalism?

Let us take for granted that nationalism is essentially secular (in the

sense that it is rooted in human history and society). Can we now argue

from the opposite direction and say that some apparently religious move-

. ments should be viewed as nationalist, and that they are therefore really

secular? Many observers of political Islam have adopted this argument, al-
though in doing so they are in effect simply reversing the terms of the sec-
ularization thesis. : ‘
To represent the contemporary Islamic revival (known by those who
~approve of it in the Arab world as as-sahwa, “the awakening”) as a form of
crypto-nationalism,'® to refer to it explicitly by the term “cultural nation-
alism,”” is to propose that it is best understood as a continuation of the fa-
miliar story of Third World nationalism. That proposal renders the claim
by Muslim activists to be part of a historical Islamic tradition specious be-
cause, as cultural nationalists, they must be seen as part of something es-
sentially (though distortedly) “modern.” However, the fact that those ac-

tive in the revival are usually highly critical of “traditional” teachers and

practices does not prove that they are really rejecting tradition. Belonging
to a tradition doesn’t preclude involvement in vigerous debate over the
meanings of its formative texts (even over which texts zre formative) and
over the need for radical reform of the tradition. The selectivity with which
people approach their tradition doesn’t necessarily undermine their claim
to its integrity. Nor does the attempt to adapt the older concerns of a tra-
dition’s followers to their new predicament in itself dissolve the coherence
of that tradition—indeed that is precisely the object of argument among
those who claim to be upholding the essence of the tradition.

All of this is not to say that there is nothing in common between the

18. For example A. Ayalon, “From Fitna to 'Thawra,” Studia Llamica, vol.
66, 1987; and N. Keddie, “Islamic Revival as Third Worldism,” in J. P Digard, ed.,
Le Cuisinier et le Philosophe: Hommage 3 Maxime Rodinson, Paris: Maisonneuve et
Larose, 1982.

19. Luciani, reviewing the effect of the Islamic resurgence on modern Mid-
dle Eastern politics, obsetves that “modern Islamic thinking, in avowedly different
ways, offers radical answers to contemporary issues. These answers are, in a sense,
a form of cultural nationalism, in which religion gives more substanée to the re-
jection of Western dominatiqn” (G. Lugiani, ed., The Arzé State, Berkeley: Uni-
versity of California Press, 1990, p- 1xx).
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motives of Islamists and of Arab nationalists. There are overlaps between
the two, notably in their similar stance of opposition against “the West,”
which has been experienced in the Middle Easr in the form of predatory
nationalisms of the great powers. Because, as individuals, Islamists and na-
tionalists share this position they are sometimes led to seek a common al-
liance—as happened at the Khartoum international conference of Islamists
and Arab nationalists in the aftermath of the Gulf War.?’ However prag-
matic and brittle such alliances turn out to be, they presuppose differences
that the would-be allies believe should be bridged. :

The differences spring from the Islamist project of regulating con-
duct in the world in accordance with “the principles of religion” (usu! ud-
din), and from the fact that the community to be constructed stands
counter to many of the values of modern Western life that Arab national-
ism endorses. Both these conditions define what one might call contem-
porary Islamic worldliness. The basic thrust of Arab nationalist ideology is
of course supra-denominational (despite its invocations of Islamic history
and its concessions to Islamic popular sentiment), and it is committed to
the doctrine of separating law and citizenship from religious affiliation and
of confining the latter to the private domain. In brief, “religion” is what
secular Arabism specifies and tries to set in its proper social place.

For nationalism the history of Islam is important because it reflects
the early unification and triumph of the Arab nation; in that discourse the
“Arabian Prophet” is regarded as its spiritual hero.?! This is an inversion of
the classical theological view according to which the Prophet is not the ob-

20. The delegates were mostly from countries that had opposed the U.S.-led
invasion of Kuwait and Iraq, including Islamist and Marxist currents within the
PLO, but oppositional elements from Muslim states that had supported the Amer-
icans—such as Egypt and Turkey—also participated (see Majdi Ahmad Husain,
“al-mu’tamar ash-sha‘bi al-‘arabi al-islami: al-fikra, al-mumarasa, ath-thamara,”
ash-Sha'b, May 7, 1991, p. 3).

21. A Christian Arab nationalist writes with admiration of the personality of
the Prophet Muhammad, of his strength of conviction and firmness of belief, and
concludes: “This is the spiritual message contained in the anniversary of the Ara-
bian Prophet’s birth which is addressed to our present national life. It is for this, in
spite of their different tendencies and their diverse religions and sects, thar the
Arab nationalists must honor the memory of Muhammad b. Abdallah, the
Prophet of Islam, the unifier of the Arabs, the man of principle and conviction”
(Qustantin Zuraiq, a-wa al-qaumi, Beirut, 1949, cited in S. G. Haim, ed., Amb

Nationalism: An Anthology, Berkeley: University of California Press, 1962, p. 171).
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ject of national inspiration for an imagined community, but the subject of

divine inspiration, a messenger of God to mankind and a model for virmu-

ous conduct {sunna) that each Muslim, within 2 Muslim community, must

seek to embody in his or her life, and the foundation, together with the
Qur'an, of d#n (now translated as “religion”). Nor is Islamic history in the
classical view an account of the Arab nation’s rise and decline. Classical Is-
lamic chronicles are not “history” in the sense that nationalism claims “it
has a history.” They grow out of hadith accounts (records of the sayings
and doings of the Prophet) on which the sunna is based, and they articu-
laze 2 Qur'anic world view as expressed in the political and theological con-
flicts among the faithful. At any rate it is easy to see that while the “Arab
nation” is inconceivable without its history, the Islamic umma presupposes
only the Quran and sunna.

The Islamic #mma in the classical theological view is thus not an -

imagined community on a par with the Arab nation waiting to be politi-

cally unified but a theologically defined space enabling Muslims to practice .-

the disciplines of &z in the world. Of course the word wmma does also

have the sense of “a people”—and “a community”—in the Quran. But the

members of every community imagine it to have a particular character, and

relate to one another by virtue of it. The crucial point therefore is not thar .
it is imagined but that what is imagined predicates distinctive modes of be- - -
ing and acting. The Islamic #mma presupposes individuals who are self- -

governing but not autonomous. The shari %, a system of practical reason
morally binding on each faithful individual, exists independently of him or

her. At the same time every Muslim has the psychological ability to dis-

cover its rules and to-conform to them.
The fact that the expression umma arabiyya is used today to denote
the “Arab nation” represents a major conceptual transformation by which

umma is cuc off from the theological predicates that gave it its universaliz- -

ing power, and is made to stand for an imagined community that is equiv-
alent to a total political society, limited and sovereign like other limited
and sovereign nations in a secular (social) world.?2 The ummatu-l-muslimin
(the Islamic umma) is ideologically not “a society” onto which sute, econ-

omy, and religion can be mapped. It is neither limited nor sovereign, for un-

22. The reference here is to Benedict Anderson’s definition of the nation: “it
is an imagined political community—imagined as both inherently limited and
sovereign” (Imagined Communities: Reflections on the Origin and Spread of Nation-
alism, London: Verso, 1983, p. 15).
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like Arab nationalism’s notion of al-umma al-‘arabiyya, it can and eventu-
ally should embrace all of humanity. It is therefore a mistake to regard it as
an “archaic” (because “religious”) community that predates the modern na-
tion.” The two are grammatically quite different.’
I do not mean to imply that the classical theological view is held in
all its specificity by individual Islamists. All Muslims today inhabit a dif-
“ferent world from the one their medieval forebears lived in, so it cannot
be said of any of them that they hold the classical theological view. Even
the most conservative Muslim draws on experiences in the contemporary
world to give relevance and credibility to his or her theological interpreta-
tions. As I indicated above, people who have been called “Islamists” are in
many ways close to nationalists even though nationalism had no meaning
in the doctrines of the classical theologians. Yet it is evident that “Is-
lamists,” as they have been called by observers (to themselves, the.y are si@-
ply proper Muslims), relate themselves to the classical theol?glcal tradi-
tion by translating it into their contemporary political predicament. ‘Of
course this relationship isn’t articulated identically in different countries,
or even within the same country. But the very fact that they must inter-
.pl"et a millennium-old discursive tradition—and, in interpreting i.t, in-
evitably disagree with one another—marks them off from Arab national-
‘ists with their Western-derived discourse. For example, the right of the
individual to the pursuit of happiness and self-creation, a doctrine easily
.assimilable by secular nationalist thought, is countered by Islamists {as in
 classical Islamic theology) by the duty of the Muslim to worship God as
laid down in the sharia. ‘ _
Both Arab nationalism (whether of the “liberal” or the “socialist” va-
riety) and Islamism share a concern with the modernizing state that was
~put in place by Westernizing power—a state directed at the unceasing ma-
terial and moral transformation of entire populations only recently organ-
ized as “societies.”? In other words, Islamism takes for granted and seeks
‘to work through the nation-state, which is so central to the predicament of
all Muslims. It is this statés project and not the fusion of religious and po-

- 23. Cf. Anderson, p. 40. '

- 24. I's worth noting that the modern Arabic word for “society”—mzj-
tama“—gained currency only in the 1930s. (See Jaroslav Stetkevych, The Modern
“Arabic Literary Language, Chicago: University of Chicago Press, 1970, p. ?.5.)
Lane’s Lexicon, compiled in the mid-nineteenth century, gives only the classical
meaning of mujtama*. “a meeting place.”
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litical ideas that gives Islamism a “nationalist” cast. Although Islamism has
virtually always succeeded Arab nationalism in the contemporary history
of the Middle East, and addressed itself directly to the nation-state, it~
should not be regarded as a form of nationalism.? The “real” motives of Is-
lamists, of whether or not individuals are “using religion for political ends,”
is not a relevant question here. (The motives of political actors are, in any
case, usually plural and often fluctuating.) The important question is what
circumstances oblige “Islamism” to emerge publicly as a political discourse,
and whether, and if so in what way, it challenges the deep structures of
secularism, including its connection with nationalist discourse.

. From the point of view of secularism, religion has the option either
of confining itself to private belief and worship or of engaging in public
talk that makes no demands on life. In either case such religion is seen by
seculatism to take the form it should properly have. Each is equally the
condition of its legitimacy. But this requirement is made difficult for those
who wish to reform life given the ambition of the secular state itself. Be-
cause the modern nation-state seeks to regulate all aspects of individual
life—even the most intimate, such as birth and death—no one, whether
religious or otherwise, can avoid ehcountering its ambitious powers. It’s not
only that the state intervenes directly in the social body for purposes of re-
form; it’s that all social activity requires the consent of the law, and there-
fore of the nation-state. The way social spaces are defined, ordered, and
reguiated makes them all equally “political.” So the attempt by Muslim ac-
tivists to ameliorate social conditions—through, say, the establishment of
clinics or schools in underserviced areas—must seriously risk provoking
the charge of political illegitimacy and being classified Ii/amisz. The call by
Muslim movements to reform the social body through the authority of
popular majorities in the national parliament will be opposed as “antide-
mocratic,” as in Algeria in 1992 and in Turkey in-1997. Such cases of de-
privatized religion are intolerable to secularists primarily because of the
motives imputed to their opponents rather than to anything the latter have
actually done. The motives signal the potential entry of religion into space
already occupied by the secular. It is the nationalist secularists themselves,

 25. Arguably, the idea of an Islamic stae is not identifiable at the beginnings

. of Islamic history (see my comments on the subject in “Europa contra Islam: De

Islam in Europa,” in Nexus, no. 10, 1994; the English version has been published
in The Muslim World, vol. 87, no. 2,1997).
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one might say, who stoutly reject the secularization of religious concepts
and practices here. ' '

The main point I underline is that Islamism’s preoccupation with
state power.ds the result not of its commitment to nationalist ideas but of
the modern nation-state’s enforced claim to constitute legitimate social
identities and arenas. No movement that aspires to more than mere belief
or inconsequential talk in public can remain indifferent to state power in a
secular world. Even though Islamism is situated in a secular world—a
world that is presupposed by, among other things, the universal space of

the social that sustains the nation-state—Islamism cannot be reduced to

nationalism. Many individuals actively involved in Islamist movements
within the Arab world may regard Arab nationalism as compatible with it,

and employ its discourse too. But such a stance has in fact been considered -

inconsistent by many Islamists—especially (but not only) outside the Arab
world.?

Some outstanding questions

In conclusion, T want to suggest that if the secularization thesis seems
increasingly implausible to some of us this is not simply because religion is
now playing a vibrant part in the modern world of nations. In a sense what
many would anachronistically call “religion” was a/ways involved in the
world of power. If the secularization thesis no.longer carries the conviction
it once did, this is because the categories of “politics” and “religion” turn
out to implicate each other more profoundly than we thought, a discovery
that has accompanied our growing understanding of the powers of the
modern nation-state. The concept of the secular cannot do without the
idea of religion.

True, the “proper domain of religion” is distinguished from and sep-

26. Thus when a delegate from Jordan at the conference (mentioned in note
20) maintained that disagreements between the aims of the Islamic movement and
those of Arab nationalism were relatively minor, and that it was certain that “any
movement that is to prevail in our Arab world must be cither a nationalist move-
ment incorporating the Islamic perspective with a commitment to democracy and
social justice, or an Islamic movement incorporating nationalist perspectives” (Hu-
sain, ibid.), his assertion was strongly contested, especially—but not only—by
delegates from non-Arab countries who insisted that the only bond between Mus-
lims at present divided among nation-states was Islam.
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arated by the state in modern secular constitutions.” But formal constitu-
tions never give the whole story. On the one hand objects, sites, practices,
words, representations—even the minds and bodies of worshipers—can-
not be confined within the exclusive space of what secularists name “reli-
gion.” They have their own ways of being. The historical elements of what
come to be conceptualized as religion have disparate trajectories. On the
other hand the nation-state requires clearly demarcated spaces that it can

classify and regulate: religion, education, health, leisure, work, income, jus-

tice, and war. The space that religion may properly occupy in society has to
be continually redefined by the law because the reproduction of secular life
within and beyond the nation-state continually affects the discursive clar-
ity of that space. The unceasing pursuit of the new in productive effort,
aesthetic experience, and claims to knowledge, as well as the unending
struggle to extend individual self-creation, undermines the stability of es-
tablished boundaries. _

I do not deny that religion, in the vernacular sense of that word, is
and historically has been important for national politics in Euro-America
as well as in the rest of the world. Recognition of this fact will no doubt
continue to prompt useful work. But there are questions that need to be
systematically addressed beyond this obvious fact. How, when, and by -
whom are the categories of religion and the secular defined? What as-
sumptions are presupposed in the acts that define them? Does the shift
from a religious political order to one that is governed by a secular state
simply involve the setting aside of divine authority in favor of human law?
In the chapter that follows, I try to address this latter question in relation
to a particular place and a particular time.

27. Although whether it should be so is contested even in the paradigmatic
case of the United States. Thus it is pointed out that the phrase “separation of
church and state” is not found in the Constitution, but represents the Supreme
Court’s interpretation of the founders’ interition. See David Barton, The Myth of
Separation, Aledo, Texas: Wallbuilder Press, 1992.
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Reconfigurations of Law and Ethics -

in Colonial Egypt

At the beginning of this study I proposed that the modern idea of a
secular society included a distinctive relation between state law and per-
sonal morality, such that religion became essentially a matter of (private)
belief—a society presupposing a range of personal sensibilities and public
discourses that emerged in Western Europe at different points in time to-
gether with the formation of the modern state. Another way of putting this
is that the idea of religious toleration that helps to define a state as secular -
begins with the premise that because belief cannot be coerced, religion
should be regarded by the political authorities with indifference as long as
it remains within the private domain. The individual’s ability to believe
what he or she chooses is translated into a legal right to express one’s beliefs
freely and to exercise one’s religion without hindrance—so “religion” is
brought back into the public domain. This freedom is qualified, however.
The public expression of religious belief and performance of religious rit-
ual must not be a probable cause of a breach of the peace, nor should it be
construable as a symbolic affront to the state’s personality. Perhaps the
most famous examples of this have occurred in recent years in France (see
Chapter 5). This indicates that the secular state, like others, is conceived of
as a person who can be morally threatened. '

In this final chapter I begin with two questions: How did Muslims
think about secularism prior to modernity? What do Muslims today make
of the idea of the secular? In contemporary polemics about the proper
place of religion in Egypt several writers have claimed that secular life was
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always central in the past, and seen to be such, because religious law (that
is, the shari2) always occupied a restricted space in the government of so-
ciety.! But the issue here is not an empirical one. It will not be resolved
simply by more intensive archival research, just as understanding the place
of the secular today requires more than mere ethnographic fieldwork, and
more than a vigorous defense of its value for the political world we inhabit.

A careful analysis is needed of culturally distinctive concepts and their ar-

ticulation with one another. So in what follows I shall focus on Egypt in

the late nineteenth and early twentieth century, a period in which signifi-

cant shifts occurred in the relations between law, religion, and morality. So
in spite of the questions with which I begin, I .shall refer to premodern
concepts and contemporary discourses briefly—and then only in order to
- draw certain contrasts. :

One clue to how the secular was thought before the involvement
of Egyptian history with the history of the modern West is found in
nineteenth-century attempts to translate the term “secular” and its cog-
nates into Arabic. The commonest word used today for the adjectives “sec-
ular” and “lay” as well as for “secularist” and “layman” is 2/maniyy.2 This
latter word, now the most commonly used, was invented in the larter part
of the nineteenth century. (There is no entry for it or for any of its cog-
nates in Lane’s Arabic-English Lexicon compiled in Egypt in the first half of
the nineteenth century.) The word yields the abstract noun “hmaniyyah to
mean “secularism” or “laicism.”

1. See, e.g., Muhammad Nur Farhat, 2/-Mujtama* wa al-sharia wa al-ganin,
Cairo: Al-Hilal 1986, p. 39. '

2. The only relevant entry in Muhit al-Muhit (the first modern Arabic-
Arabic dictionary, published in Beirut in 1870) is “imaniyy, which it renders as
nonclerical and which it derives from a/- Zam, the world. Thus the Arabic-English
Al-Mawrid (8th edition, 1996) gives the following: “secular, lay, laic(al); secularist;
layman® for almaniyy, “secularism, laicism” for almaniyyah; “to secularize, laicize”
for “lmana; and “secularization, laicization” for “lmanah [the nominal form de-
rived from the invented verb]. 4hmanah is also equated with “imaniyyah. The rel-
ative recency of this concept is also reflected in the fact that The Oxford English-
Arabic Dictionary of Current Usage (1972) gives lmdniyy and not the now standard
@lmaniyy for “secular.” The former is still used conversationally—often provoking
pedantic attempts at correction—and its popularity may in part be due to the im-
plicit suggestion that the concept of “secularism” is related to %/, meaning
“knowledge” and “science,” in contrast to “religion.” Indeed Ahmad Hatum in his
“‘ilmaniyyah bi-kasr al-‘ayn la bi-fathiha” (a/-Nigid, vol. 44, no. 20, 1990) distin-

_ guishes interestingly between the two forms.
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Badger's English-Arabic Lexicon, published in 1881, gives two words
for “secular” in the sense of “lay, not clerical”: @lmdnsyy and Fmmiyy. But
the latter carries the senses of “common,” “vulgar,” “popular,” and “ordi-
nary.” Badger also renders “secular,” in the sense of “worldly,” as dunyawiyy
(and dunyawiyy). It has no entry for “secularism,” but under “secularity” it
gives hubbu al-Flam (literally, “love of the world”) as well as dunyawiyyah
(the abstract noun from the word for “worldly”), and Zlamiyyab, on the
same pattern, derived from the word Zlam, meaning “world” or “logical
universe.” The latter occurs in the familiar Quranic epithet for God, r2b6
al-"dlamin, “Lord of the two worlds” (namely, the world of men and the

‘world of jinns[spirits]). But Zlmiyyah also signified “the state of knowl-

edge,” that is to say of Islam, as opposed to jéhiliyya, “the state of igno-
rance” or paganism.? In contemporary usage Zlamiyyah signifies “interna-
tionalism” not “secularism” or “secularity,” although the adjectival form
Glamiyy does also catry the sense of “worldly” and “secular.”

The response of Egyptians to the concept of secularism, their at-
tempt to further it or attack it, was mediated by this work of translation.
Thus in the nineteenth century the verbal form “to secularize” had no
single Arabic equivalent. It is only very recently that the verb “imana
was invented by working backward from the abstract noun lmaniyyab.
(The normal procedure in Arabic is for the verbal root form to yield
qualifiers and substantives.) More interesting is the fact that the verbal
form was restricted to a legal sense indicating transfer of property—as
in the Reformation sense of sazecularisatio (secularization) mentioned in
Chapter 5. Thus the process of “secularization” was rendered tahwil al-
awqif wa al-amlik al-mukhtassa bi al-ibida wa al-diyina ila al-aghrid
‘dlamiyyah®—literally, “the transfer to worldly purposes of endowments
and properties pertaining to worship and religion.” One problem with
that was that a waqf (normally translated as a “religious endowment”)
might have a “religious or devotional purpose” (if it was a mosque, say),
but more often than not it had no such purpose (as in the case of agri-
cultural lands), or, more commonly, several purposes, “religious” and
“nonreligious” (hospitals and schools, for example). Wagf (plural
awqdf ) was simply the sole form of inalienable property in the shar 4,
described by Max Weber and others as “sacred law.” The Hanafi school

3. See Kazimirski’s Dictionnaire Arabe-Frangass, revised and Corrected by
Ibed Gallab, volume 3, Cairo, 1875. '
4. Badger, English-Arabic Lexicon, p. 937.
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of law, followed in Egypt, defines the endowment of a wagfas (x) the
extinction of the founder’s right and the transfer of ownership to God,
(2) that therefore becomes perpetual and irrevocable, and (3) which is
devoted to:sthe benefit of mankind.

In Europe, the word “secularism” denoting the doctrine that moral-.

ity, national education, the state itself, should not be based on religious
principles, dates from the middle of the nineteenth century’—as does the
French “laicisme” (“the doctrine that gives institutions a non-religious
character”).® The French expression “laicisme” draws on the Jacobin expe-
rience, one that authorizes a stronger, more aggressive secularism (includ-
ing hostility toward the presence of some “religious symbols” in state insti-
tutions) than the British equivalent does. There are therefore significant
national differences in the way “secularism” is understood in Europe cor-
responding to different political histories. But by and large these are fam-
ily differences: they articulate particular struggles over whether religious
doctrines and communal morality—in their historical variety—should be
allowed to affect the formation of public policy. So although both the con-
cept and word were available in nineteenth-century Western Europe—
used in connection with different institutions and politics—no attempt
was made at that time to supply an Arabic word. Of course, this verbal lack
does not in itself prove that Egyptians in the nineteenth century had no
conception of “secularism.” It does indicate, however, that political dis-
course in Arabic did not need to deal directly with it as it has since then. In
this sense, secularism did not exist in Egypt prior to modernity.

What made its existence possible? In this chapter I try to trace some
changes in the concept of the law in colonial Egypt that helped to make
secularism thinkable as a practical proposition. I focus on some of the ways
that legal institutions, ethics, and religious authority became transformed,

my purpose being to identify the emergence of social spaces within which

“secularism” could grow. I start by recounting the well-known story of the
gradual narrowing of shar? 4 jurisdiction (that is, a restriction of the scope
of “religious law”) and the simultaneous importation of European legal
codes. This process has been represented by historians as the triumph of
the rule of law, or as the facilitation of capitalist exploitation, or as the
complex struggle for power between different kinds of agent—especially

5. See The Osxford English Dictionary.
6. See Dictionnaire alphabétique et analogique de la langue frangaise.
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colonizing Europeans and resisting Egyptians. Each of these perspectives
may have something to be said for it, but my concern here is with some-
thing else: with exploring precisely what is involved when conceptual
changes in a particular country make “secularism” thinkable, .

I therefore look briefly at the wider context of cultural change and Is-
lamic reform, and I point to the importance of the modern state for these
developments. In this context the state is not a.cause but an articulation of
secularization. I stress that I do not aim at a total history of legal reform,
although my focus is on the reform of the shari, regarded by would-be re-
formers as a religious law that is largely inappropriate for a modern society.
So I do a reading of a report on the reform of the shari  court system writ-
ten by the highly influential Islamic reformer Muhammad Abduh in 1899
to examine the ways in which it reflects the new spaces of a modernizing
state. I then do the same for Qasim Amin’s famous book on the legal
emancipation of women, and for the writings of the lawyer Ahmad Safwat
who, as early as the second decade of the twentieth century, proposed prin-
ciples for the reform of the sharz  crucial to the constitution of a secular
state. Safwat is not as well known or influential a figure as Abduh—or even
Abduby’s friend Amin. Indeed, his work is little known today. But his at-
tempt to think through separate domains for state-administered law and
religiously derived morality is highly instructive for understanding a space
necessary to the secularizing impulse. The separation presupposes a very
different conception of ethics from the one embedded in the classical
shari . That is why my reading of Safwat’s texts is followed by a discussion
of the relation between law and ethics in classical Islamic- jurisprudence
(figh). And why I return from this digression into classical thought to an
analysis of connections between ritual worship (7b4dat)—as stipulated in
the rules of the shari 2—and the authority of the religious law. This returns
me to another aspect of Muhammad Abduh’s discourse. '

My interest in the texts I deal with is not in the influence they may
have had on social and legal reform but in the arguments they display. I
claim that the shifts in these texts reflect reconfigurations of law, ethics,

-and religious authority in a particular Muslim society that have been ig-

nored by both secularists and Islamists.
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The story of law reform

_ Egypt in the nineteenth century was formally part of the Ottoman
empire but it possessed a large measure of political autonomy.” Internal or-
der in the Ottoman empire during the nineteenth century was maintained
by a variety of institutions—the police, inspectors of markets, the ruler’s
court of complaints, and so on. Shariz courts had primary jurisdiction
over urban Muslims,® rural tribes followed customary rules and procedures
(urf'),’ and milliyya courts were regulated by and for the various sects of
Christians and Jews.'® Hence shari courts were by no means the only
form of law administration.!! Indeed, the ruler had his own body of ad-
ministrative law (gandn) that did not draw its authority from the shari .
From the mid-nineteenth century on, a series of progressive legal reforms
was carried out in the empire under the rubric of the tanzimdr (the Com-
mercial Code was issued in 1850, the Penal Code in 1858, the Commercial
Procedure Code in 1861, and the Maritime Commerce Code in 1863) that
involved the wholesale adoption of European codes. The first attempt in
the Ottoman empire to codify the shari 2, known as the majalla, was pub-

: 7. For a standard Western account of nineteenth-century legil changes, see

‘J. N. D. Anderson, Islamic Law in the Modern World, London: Stevens & Sons,
1959. For a recent sketch, see Rudolph Peters, “Islamic and Secular Criminal Law
in Nineteenth-Century Egypt: The Role and Function of the Qadi,” Ilamic Law
and Society, vol. 4, no. 1,.1997.

8. See Muhammad Nur Farahat, al-Tarikh al-ijtimi' li al-ganan f§ misr al-
haditha, Cairo, 1993.

9. See ‘URF in Encyclopaedia of Islam.

10. See George N. Sfeir, “The Abolition of Confessional Jurisdiction in
Egypt: The Non-Muslim Courts,” Middle East Journal, vol. 10, no. 3, 1956.

I Reoent research into eighteenth- and nineteenth-century Ottoman
archives seems to show that  the administration of justice for non-Muslims was
much more fluid and complicated than previously thought On the one hand, ev-
idence for the existence of full-fledged communal courts is exiguous; on the other
hand there is copious evidence of Christians and Jews resorting voluntarily to
shari a courts. This was strikingly the case for non-Muslim women who turned to
these courts in matters relating to marriage, divorce, and inheritance, because
there the shari’z was often more favorable to them than the rules followed in their
dwn religious communities. See Najwa al-Qattan, “Dhimmis in the Muslim

Court: Legal Autonomy and Religious Discrimination,” International Journal of
Middle Ea:t Studies, vol. 31, 1999,
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- lished overa petiod of seven years, from 1870 to 1877. Officially it had ju-

risdiction throughout the empire, but in fact it was never effective in
Egypt.'2 There the formal control of Egypt’s national budget by the Euro-
pean powers, to whom it had become heavily indebted, very quickly led
(in 1876) to the introduction of a civil code for the Mixed Courts of
Egypt—an autonomous institution administered by European judges by
which European residents (over one percent of the population at the end
of the nineteenth century) were legally governed in all matters including
their interactions with Egyptians (thus disputes between natives and Eu-
ropeans always fell under the jurisdiction of the Mixed Courts). A code for

shari a courts was promulgated in 1880 and substantially amended in 1887.

In 1883, a year after the British Occupation of Egypt, 2 modified version of
the code used in the Mixed Courts was compiled for the National (abliyya)
Courts, both codes being based mainly on the Napoleonic Code. On the
other hand, courts administering sharz 2 law, often described by European
historians as “religious courts,” were deprived of jurisdiction over criminal
and commercial cases and confined to administering family law and pious
endowments (awgdf ). The so-called “secular courts” (both Mixed and Na-
tional) had jurisdiction over the rest.!? The bureaucratization of the shar:a
courts (that is, the introduction of an appellate system, a new emphasis on
documentation.in judicial procedure as well as the authorization of written
codes) drew on Western principles and incorporated the shar z into the
modernizing state. The march from premodern chaos to modern order was
initiated by Europeans and overseen at first by them and later by Euro-
peanized Egyptians.' Law began to disentangle itself from the dictates of

12. See S. S. Onar, “The Majalla,” in Law in the Middle East, ed., M. Khad-
duri and H. J. Liebesny, Washington, D.C.: The Middle East Institute, 1955. In 2/
Shari a al-islimiyya wa al-gandin al-wad%, Cairo: Dar al-Sharuq, 1996, p. 15, Tariq
al-Bishri mentions that there were attempts to codify the shariz in the sixteenth
and seventeenth centuries.

13. It may be noted, incidentally, that Fathi Zaghlul, in his influential his-
tory of the legal profession in the nineteenth century entitled 4/-Muhima (Cairo,
1900), does not wtite of al-mahdkim al-diniyya wa al- alminiyya but of mahikim
al—:/mr‘i)gya wa al—madani)gya—that is, not “religious and secular courts” but

“sharia and civil courts.” By the time we get to the 1930s we find the term
mahikim zamaniyya (literally “temporal” courts) being used expllc:ltly, as by
Hamid Zaki (see note 17).

14. A summary statement of “the progress made in the administration of

justice” in Egypt under British tutelage is contained in John Scott, “Judicial Re-
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religion, becoming thereby both more modern and more secular. In 1955,
under Jamal Abdul Nasir, the dual structure of the couirts was finally abol-
ished.” This unification and extension of state power, and the accompany-
ing triumph of European-derived codification, have together been seen as
part of Egypt’s secularization and its progress toward “the rule of law.”

Why this reform?

The story historians tell is of course more complex, deals with par-
ticular times and places, and has resort to the motives (declared or in-
ferred) of actors in a changing political field. But what interests me are the
categories used in the story, and the attempts to explain aspects of it
through them—such as “agency,” “tradition,” “subjectivity,” “ethics,”
“freedom.” '

The massive process of Westernization is not in dispute among his-
torians of modern Egypt. A question that is in some dispute, however, is
why the reformers looked to Europe rather than build on preexisting
shari a traditions. The Egyptian jurist Tariq al-Bishri contends that what he
calls the mimicry of the West was the outcome of a combination of cir-
cumstances, chief among them European coercion and the Egyptian elites’
infatuation with European ways.!® Bishri seems to me to have a better

form in Egypt,” Journal of the Society of Comparative Legislation, no. 2, July 1899.
Sir John Scott, who was charged by Lord Cromet, the British consul-general, with
overseeing these reforms, repeats the colonial notion that “until recently there was
no such thing as native justice” (p. 240). This view was then taken up by Egyptian

progressivists as well
15. John Anderson writes that “In Egypt the reason given for the abolition

of both the Shari 4 courts and the community courts of the various Christian and

Jewish sects was the unsatisfactory nature of some of their judgments and proce-
dure; but there can be lictle doubt that behind this lay—naturally enough—a gen-
eral predilection for bureaucratic unification” (J. N. D. Anderson, “Modern
Trends in Islam: Legal Reform and Modernisation in the Middle East,” Interna-
tional and Comparative Law Quarterly, vol. 20, 1971, p. 17).

16. “When we look at the closing years of the nineteenth century and the
opening years of the.twentieth, we are struck by names applied to what they do
not mean. Thus altering legal organizations so as to accommodate them to the
West was called ‘reform’, although ‘reform’ means the removal of corruption, that
is, continuity together with improvement. It does not mean radical change and

substitution. Thus taking from the old (a/-qadim) was called ‘imitation’ (taq/7d),
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sense of the contingent character of the changes brought about by the en- -
counter with Europeans than many historians, Western and Egyi;tian,wh’o
narrate Europeanization as the story of true civilization.!” E

So how is one to understand the Egyptian elites’ adoption of Euro-
pean models of law? Sa‘id Ashmawi, ex-judge of the Appeal Court, writes
that the assumption of a foreign law having been imported into Egypt is
wrong. Roman law, he explains, was a synthesis of various customs, con-
ventions, and laws prevailing in the empire (including Rome itself of
course, as well.as West Asia and North Africa) that was codified in the In-
stitutes of Justinian in 533 C.E. Thus Roman law, says Ashmawi, has a great
deal in common with Islamic law and jurisprudence (figh) because it pro-
vided a foundation for the latter.'® When Napoleon Bonaparte charged the
lawmakers of France to draw up a civil code they turned naturally to. the
Institutes of Justinian to devise what came to be known as the Napoleonic
Code. And when the Egyptian lawmakers intended in 1883 to modernize
the judicial system and legal style, they noticed that Islamic jurisprudence
was not properly organized and categorized, and that legal procedure and
judgment lacked adequate method and system. So they translated French
compilations into Arabic, and with some slight modifications this becare .
Egyptian law.”” “But Egyptian law is neither French nor Roman,” insists
Ashmawi, “meaning that it does not contain principles foreign to Egypt-
ian society or remote from the Islamic shari %, or it would have been im-
possible to apply it so successfully for more than a century, implanting the
principles of justice and ensuring social peace and security.” Even if these
generalizations regarding the Roman origins of both the Napoleonic Code

while taking from the West was called ‘renewal’ (#2jdid) and innovation (ibda —
despite the fact that it was precisely taking from the West that was mere mimicry
(al-mubaki). For when someone mimics he doesn’t mimic himself but another, so
that the term ‘imitation’ is applied more appropriately to taking over something
from another” (Tariq al-Bishri, al-Hiwir al-islimi al-‘almani, Cairo: Dar al. .
Sharuq, 1996, p. 9). - : T

17. Thus the lawyer Hamid Zaki, in arguing for the reform of personal sta-
tus law, refers repeatedly to European societies as “civilized countries,” implying
perhaps that Egypt was not quite one of them yet (“al-Mabakim al-ahliyya wa al-
ahwal al-shakhsiyya,” Majallat al-ginin wa al-igrisid, December 1934).

18. 5a'id al-Ashmawi, al-Shariz al-islimiyya wa al-qanan al misri, Cairo:
Maktabat Madbuli al-Saghir, 1996, pp. 32-33.

19. Ibid., p. 36. '

20. Ibid., p. 37.
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and the sharia were correct, this denial of difference makes it impossible
to understand the specific implications of importing r.noden.l ]:;lurppce.an
codes into nineteenth-century Egypt for law and m.orallty. '1_"hls is crucial,
in my view, for understanding secularism, a doctrine that is not Roman
but modern. .

Nathan Brown, the author of an excellent history of law.m the fmd',
efn Arab world, has complained that “much recent scholarship continues

to assert that the basic contours of legal systems were faid by the metro-

pole, local imperial officials, and expatriate population_s. ... This view,
centered as it is on the motives and actions of the impenal. power, should
cause some discomfort because it risks writing the population of much of
the world out of its own history.”?! Thus Brown argues Fhat contrary to the
repeated nationalist claim that the Mixed Courts were imposed b.ecause of
the capitulations, the Mixed Courts were in fact a means F)y which a par-
tially independent Egyptian government sought to limit the .capltula-
tions.2? This motivation, he says, should be attributed to the entire move-
ment of legal reform along European lines because, the latter can be seen as
- a-tool for resisting direct European penetration.” o
But the motives were surely more diverse—especially in different pe-
" rods. For example, when Muhammad Ali initiated cert'ain penal reforms
on the European model in the first few decades of the nineteenth centus;,
he was not doing this to resist European penetration bl.-lt to“consohdate his
_own control over the country’s administration of justice: Europeans are
people who conduct their affairs properly,” he noted, “and they have found
an easy way of solving every matter of concern, s0 we must emulate them
(wa nabni majbiirin al-igtidi bibim).”* By the time of h.ls grandson Is-
mail, this utilitarian reason for imitating Europeans is j01nefi by ?thgrs:
" “Our parliament is a school,” declares Nubar Pasha proudly in Paris, “by
means of which the government, being more advanced than the p(_)pula-
. 21. Nathan Brown, “Law and Imperialism: Egypt in-Corpparative Perspec-
ive,” j view, vol. 29, no. 1, 1995, pp- 104—5. _
- f:.wszzdalss‘zaggrfivCannon, ?’ditics of Zu? E;rm' the Courts in Nineteenth
Century Egypt, Salt Lake City: University of Utah Press, 1988, pp. 37-61. '
" 23. Brown, p. 115. But Rudolph Peters disagrees: “'I_'he wholesale reception
. of foreign law in Egypt beginning in 1883 must.. . . be attr{bute‘d to strong foreign
+ pressure” (R. Peters, “Islamic and Secular Criminal Law in Nme'tecnth-Century
Egypt: The Role and Function of the Qadi,” Iilamic Law and Society, vol. 4,’ no. I,
-1997, p- 78). :
3 7 1247 Cited in Fathi Zaghlul, al-Mubamd, p. 183.
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tion, instructs and civilizes that population.”” The attempt at explaining
major social changes in terms of motives is always a doubtful business.

In 1882, immediately after the British Occupation, Husayn Fakhri
Pasha, the new minister of justice, wrote a memorandum arguing that a
shari a-based code would not be consistent with the arrangements to
which Egyptians were accustomed, and urged that the laws then being ap-
plied in the Mixed Courts should be adopted by the National Courts.
The notion that such laws would be more suitable for Egyptians than any-
thing that might be based on the shariz represents an aspiration for a
Westernized future rather than for a reformed continuity of the recent past.
As a supporter of the importation of European codes, Fakhri knows that
the function of law is not merely to reflect social life but also to reconstruct
it—if necessary by force and against all opposition. For all his talk about
making the law conform to the prevailing conditions of society, he knows
that European law will help to create the modern conditions to which Is-
lamic law must then adapt itself. Whether that knowledge was central to
what motivated him is another matter. For whatever the motives impelling
him and others to draw on European codes, the result was to help create
new spaces for Islamic religion and morality.

25. In order to impress the European powers, who wete also his creditors,
Ismail convened an advisory chamber of delegates (the Majlis Shura al-Nuwwab)
in 1866. While this “was meant to ensure Egypt a place among the ‘civilized’
countries, within Egypt it was intended as a ‘civilizing’ instrument. Nubar [Is-
mail’s foreign minister] declared to the French Foreign Minister in December
1866 that ‘notre parlement est une école au moyen de laquelle le gouvernement,
plus avance que la population, instruit et civilise cette population.”” (A. Schalch,
Egypt for the Egyptians! The socio-political crisis in Egypt, 1878—82, London: Ithaca,
1981, p. 15). It was Nubar who originated the idea of the Mixed Courts (see J. Y.
Brinton, The Mixed Courts of Egypt, rev. ed., New Haven: Yale University Press,
1968, chapter 1). :

26, Fakhri’s implicit reference is to the previous minister of justice, Muham-
mad Qadri Pasha, who had attempted to codify the sharia. “Is it really possible,”
Fakhri writes, “to apply [the shari4] on the inhabitants [of this country] given that
their customs and their dealings at present with one another or with Europeans are
governed by the Civil Code that settles disputes over sale, rent, ownership, and the
like?” (“Mudhakkirit hussayn fakhri bishd ndzir al-hagqdniyya li majlis al-nuzzdr,”
in Alkitdb al-dhababi li al-mabdkim al-ahliyya, vol. 1 [1883-1933], Cairo: Bulaq
Press, 1937, p. 112). In effect, Fakhri’s argument in the memorandum is that legal
changes in Egypt have gone téo far to talk of “returning” to a reformed shariz—
and anyway, the European codes are superior.
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The notion of resistance is.attractive to historians and anthropolo-
gists who wish to give subordinated peoples what they think of as “their
own agency.” (See Chapter 2.) In the context of Egypt’s colonial history the
notion allews for the argument that European reforms were not imposed
on helpless agents but used by them. However, the notion we are presented
with is obscure, for sometimes resistance to the reforms is described as
“rigidity and reaction,” at other times it is attributed to the fear that mate-
rial interests are being threatened.”’ How good are such explanations? Talk
of reactionaries merely invokes a metaphysic of teleological progress and as
such is no explanation at all. Reference to the resisters’ material motives is
in principle an explanation, although a reductive one. It does not account
for opposition to the reform by those who had nothing material to lose by
it. More generally, it raises problems that all explanations in terms of at-
tributed motives encounter, but fails to address them.

What is frequently missed in such attempted explanations, however,
is that since the idea of “resistance” implies the presence of intrusive power,
proper attention must be paid to what that power consists of, what intru-
sive power seeks when it seeks “improvement”—in short, one must ask
what acts one is confronted with and how they are fitted into a larger fig-
ure. If “imperialism” is thought of as the term for an actor contingently
connected to acts, for a player calculating what his next move should be in
a game whose stakes are familiar to all participants, and whose rules are ac-

cepted by them, then one may talk of agents seeking to strategize and of
others resisting that strategy. If, on the other hand, imperialism is regarded
not as an already constituted agent who acts in a determinate way but as
the totality of forces that converge to create (largely contingently) a new
moral landscape that defines different kinds of act, then one should cer-
tainly not say, as some now do, that “imperialism was a far weaker force for
legal reform than has generally been assumed to be the case.”® The basic
question here, in my view, is not the determination of “oppressors” and

“oppressed,” of whether the elites or the popular masses were the agents in

27. Farhat Ziadeh mentions resistance on the part of advocates in the
1930s: “In controversies that pertained to religious or quasi-religious matters
shari ah advocates tended to rigidity and reaction.” Furthermore, “Appeals to re-
ligion were sometimes utilized in fighting the inroads into jurisdiction of the
shari a courts, and hence the livelihood of its advocates” (Lawyers, the Rule of Law
and Liberalism in Modern Egypt, Stanford: Stanford University Press, 1968, pp. 58

and 59, respectively).
28. Nathan Brown, The Rule of Law in the Arab World, Cambridge, 1997, p. 18.
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the history of reform (both, of course, in various ways participated in thé '

changes). It is the determination of that new landscape, and the degree to
which the languages, behaviors, and institutions it makes possible come to
resemble those that obtain in the West European nation-states. This ap*
proach requires some refererice to the necessities and” potentialities of
modernity (or “civilization”) as these were presented by Europeans and in-
terpreted by Egyptians.

~ Arguments about the defensive character of legal reforms are not
new. The numerous reforms initiated by the Ottomans sincethe eigh-
teenth century have long been described in precisely that way. My interest,
however, is not in speculating about an old motive (resistance) but aBout
new institutional and discursive spaces (themselves not immurably fixed)
that make different kinds of knowledge, action, and desire possible, That
the results of these changes were not exactly European has also long been
recognized, but there are two ways of looking at this outcome: either (as
the majority of historians have claimed) as evidence of a failure to mod-
ernize properly,” or (and this is just beginning to be proposed)® as expres-
sions of different experiences rooted in part in traditions other than those

to which the European-inspired reforms belonged, and in part in contra- -

dictory European representations of European modernity.

(By contradictory representations of modernity I refer, for example,

to this: Whereas Max Weber wrote that the 52775 was primitive because it
lacked the criteria given to modern law by rational authority,® Anglo-
American jurists had no hesitation in regarding English common law mod-
ern even though it did not embody thé Weberian criteria of legal rational-
ity. In other words, there is no consensus on what the decisive criteria are

29. My point here should not be confused with the rebutal of the “Eastern-
stagnation-versus-Western-development” thesis now being mounted by many his-
torians of Asian countries. To argue that there were indigenous roots of modern
development in the latter does not in itself interrogafe the criteria by which “tfiod- -
ern development” is described. That industrialization and modernization are to be
seen as global processes thar transform all component units differentially does not
shift from the idea of teleological history: For a subtle study that does attempt to
do just that, however, see Dipesh Chakrabarty’s Provincializing Europe; Postiolo-
nial Thought and Historical Difference, Princeton: Princeton Univcrsit); Press,
2000. ' -

30. Weber derived his understanding of Islamic-law largely from the Dutch
orientalist Snouck Hurgronje, who was closely involved with projects of law re-
form in colonial Indonesia. h :
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for regarding particular forms of law “modern” in the West. There “moder-
nity”—like secularism, whick is said to be pait of the latter—is located in
an argument about the importance of particularity. Even in the context of
Westetn-dominated Egypt, European codes arrived as exceptions applicable
only to particular categories of subject and not as universallaw applicable
to everyone.) ' _ .

Brown connects the legal reforms with the needs of what he calls
“centralization and state building.”*! Certainly the state’s appropriation of
the domain of criminal law, its monopolization of the definition of cate-
gories of crime—and of the treatment of criminals—was part of this
process.>? But there was more at work here than'a single project of increas-
ing state power. There was also the question of how liberal governance (po-
litical, moral, and theological) was to be secured during the different
phases of state building and dismantling—of how, according to many re-
formers, liberty, modernity, and civilized life were to be achieved. It was in
response to that question that the law had to acquire new substance and
new functions and to employ new kinds of violence. For colonial punish-
ment—the institution of a police force and a prison system—was central
to the modernization and secularization of law in Egypt.?® And it gradually
. replaced previous forms of violence.

Reforming Islam by reforming its law

The secularization of the law in Egypt has not only involved the
circumscription and reform of the shari s, it has been deeply entangled
with the nineteenth-century reformulation of Islamic tradition generally.
So before I proceed with the analysis of my texts I consider aspects of
that reform.

Reinhard Schulze once asked a question most historians have taken
for granted: Why did nineteenth-century Islamic reformers take so eagerly

31. Brown, pp. s6—60.

32. For example, in homicide cases, as Rudolph Peters points out, “accord-
ing to the Sharia, the next of kin of the victim can play an active role in the pro-
ceedings, whereas, according to the secular, Western type laws, they are left out of
the trial, unless summoned as witnesses” (R. Peters, “Murder on the Nile,” Die

“Welt des Islams, vol. 30, 1990, p. 116. g

33. See Harold Tollefson, Policing Islam: The British Occupation of Egypt and

the Anglo-Egyptian Struggle over Control of the Police, 1882—1914, Westport, CT:
~ Greenwood, 1999.
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to the European interpretation of Islamic history as one of “civilizational
decadence”?* The interesting answer he gives refers to political economic
changes as well as to the cultural consequences of print. European capital-
ism, he points out, transformed the eighteenth-century mode of surplus
extraction through rent into a system of unequal exchange between metro-
pole and colony. Because the traditional forms of political legitimation
were now no longer appropriate to the colonial siruation, he argues, a new
ideological need was created—and eventually met by the indigenous elite
that emerged out of the social-economic disintegration of the old society
and of the effects of print on its culture. European historical reason (in-
cluding the notion of an Islamic Golden Age followed by a secular decline

‘under the Ottomans) was adopted by the new elites, he suggests, via books

from and about Europe, as well as the Islamic “classics” selected for print-
ing by European orientalists and by Westernized Egyptians. That civiliza-
tional discourse could now be used, concludes Schulze, to legitimize the
claim to equality and independence.

Ijtihid (a term used by earfier Muslim scholars to refer to independ-
ent legal reasoning on matters about which they were not in agreement)
was made to mean the general exercise of free reason, or independent opin-
ion, directed against taglid (the unreflective reproduction of tradition) and
in the cause of progressive social reform. This extension of the sense of
jjtihdd has been commented on critically by generations of orientalists.
Thus Charles Adams writes that “In orthodox Islam, the right of ‘ijtihad’
(independent opinion) in matters of law and religion, belonged only to the
great masters of the early generations and has consequently not existed
since the third century A.H. [ninth century C.E.]. Muhammad ‘Abduh and
his followers have, however, claimed this right for the present generation,
as for every other, so that Islam, and particularly its legal system, may be
adapted to present-day requirements.”®> And Aharon Layish pronounces
on the intellectual inadequacy of Muhammad Abduh, Rashid Rida, and
their followers: “the modernists did not succeed in shaping a new legal
doctrine amalgamating Islam with liberal elements of Western civilization.
Their attempt to improve the doctrine of selection and reopen the gates of

34. Reinhard Schulze, “Mass Culture and Islamic Cultural Production in
19th Century Middle East,” in Mass Culture, Popular Culture, and Social Life in the
Middle East, ed. G. Stauth and S. Zubaida, Boulder, CO: Westview, ro87.

35. Charles Adams, Klgm and Modernism in Egypt, London: Oxford Unij-
versity Press, 1933, p. 70, n. 1.
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ijtibdd by refashioning traditional mechanisms was immature, unauthori-
tative and unenduring. Their efforts were not continued, at any rate not by
the authorized exponents of the shar? 2.”3 Since it was precisely the “au-
thorized exponents of the shari2” that Abduh and Rida sought to dislodge
(and in some measure succeeded in dislodging) it is evident that Layish’s
critique—and others like it¥’ —operates with an a priori concept of “or-
thodox Islam.” Yet this concept seems to me misplaced in the discourse of
scholars who aim to write a history of Islamic tradition. It belongs to reli-
gious dispute between reformers (who invoke the authority of the text over
that of the interpretive community) and conservatives (for whom author-
ity is vested in the community of interpreters, the keepers of texts), because
both of them are committed to doing certain things #0 what they regard as
the essential tradition.

In short, there is no such thing as “real” jjtibdd waiting to be authen-
ticated by orientalist method; there is only ##7hdd practiced by particular
persons who situate themselves in various ways within the tradition of figh.
When Abduh and Rida draw explicitly on the precedence of the medieval
theologian and jurist Ibn Taymiyya, who employed ijtihdd to criticize the
status quo of his time, they are invoking a tradition of several centuries—
albeit in very changed circumstances—and not simply “refashioning
[namely, departing from the legitimate uses of ] traditional mechanisms.”
That tradition does not consist in employing the principle of universal rea-
son. It provides specific material for reasoning—a theological vocabulary
and a set of problems derived from the Qur'an (the divine revelation), the
sunna (the Prophet’s tradition), and the major jurists (that is, those cited as
authoritative) who have commented on both—about how a contemporary
state of affairs should be configured. Since ijtihid comes into operation
precisely when ijmda‘ (the consensus of scholars) has failed, the disagree-
ment of Abduh and Rida on this point with other Muslims, past and con-

36. Aharon Layish, “The Contribution of the Modernists to the Seculariza-
tion of Islamic Law,” Middle Eastern Studies, vol. 14, 1978, p. 267.

37. Layishs assessment of the work of the reformers as both inauthentic and
a failure is of a piece with earlier verdicts by Elie Kedourie and Malcolm Kerr. See
E. Kedourie, Afghani and Abdub: An Essay on Religious Unbelief and Political Ac-
tivism in Modern Islam, London: Cass, 1966; M. H. Kerr, Islamic Reform: The Po-
litical and Legal Theories of Mubammad Abduh and Rashid Rida, Berkeley: Univer-
sity of California Press, 1966. I have written a review article dealing with the
former: “Politics and Religion in Islamic Reform,” Review of Middle East Studies,
no. 2, 1976.
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temporary, does not signify that their view is no longer “traditional.” On'
the contrary, that disagreement or difference is what makes it part of the
tradition of Islamic jurisprudence. R

In fact, recent scholarship on the history of the shariz (by, for exam-
ple, Wael Hallaq, Haim Gerber, and Baber Johansen?®) has cﬁallengéd the -
orientalist thesis, propounded in the West since at least the begMng of -
the twentieth century, that the Islamic legal tradition became static—that
“the gates of ztihad were closed,” as the famous phrase has it—after the first
formative centuries. That thesis reflects the more general notion that-“the
traditional” is opposed to “the modern” as the unthinking and unchangmg
is to the reasoned and new. But argued change was always important to the
shariz, and its flexibility was retained through such technical devices as #rf
(custom), maslaha (public interest), and dzrira (necessity).

Schulze himself appears to be interested less in whether or not the re-
form movement led by Abduh and Rida was intellectually “immature.” In-
stead, he tells us that advocating 7#ih4d in this new sense provoked the fear
among more conventional #/ama that they would lose their position of
power as the new Islamic intelligentsia emerged, so they t0o began to take
their distance from “tradition.” Nevertheless, says Schulze, “traditional Is-
lamic culture” did not disappear. The bastion of that tradition remained
mysticism. The movements of rebellion against colonialism were based on
this traditional culture, and the hostility between it and colonialism was
extended to relations with the official Islam that colonialism had created.
Thus Schulze too employs a notion of “traditional Islam” that he identifies
with sufism and considers more authentic than the salafiyya attempts at re-
form. Schulze writes that the reform movement (#slzh) openly turned
against every manifestation of mysticism because mysticism réprcscntcd
what the European bourgeoisie disliked most about Islam—irrationalism,
superstition, fanaticism. By taking their distance from what Schulze calls
“tradition,” the new Islamic elites signaled their abandonment of it and $0.
asserted their claim to independence on the basis of civilized status,

This is a sophisticated account, and Schulze is right to draw our at-
tention to the evolving class structure of nineteenth-century Egypt. But I
am not persuaded by it as an explanation. To begin with a substantive
point, it ignores the ways the Egyptian reformers were able to draw on

38. W. Hallaq, Zaw and Legal Theory in Classical and Medieval Islam, Alder-

Sh(')t: Variorum, 19953 H. Gerber, Lilamic Law and Culture, I600-1840, Leiden:
Brill, 1999; B. Johansen, Contingency in a Sacred Law, Leiden: Brill, 1999.
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some of the ideas and attitudes of the eighteenth-century Hanbalite Ara-
bian reformer Muhammad bin Abdul-Wahhab, who was also very suspi-
cious of “irrationalism” and “superstition,” and who was prepared to use
ijtihdd to attack them in order to “purify” Islamic practice—but not be-
cause he wanted to get closer to the European bourgeoisie. Ibn Abdul-
Wahhab, like ibn Taymiyya before him, was considered by the EgyPtim. re-
formers to be part of their tradition even where they disagreed with hu'n.
Thus theoretically, Schulze’s perspective on the reasons behind dis-
cursive and behavioral shifts in Islamic tradition is too instrumental.
(Whereas Nathan Brown explains the reform of the Egyptian system of
justice in terms of tools for resisting imperialism, Reinhard Schulze sees Is-
Jamic reform in general as a means of claiming political independer%ce.)
* When major social changes occur people are often tinclear about precisely
what kind of event it is they are witnessing and uncertain about the prac-
tice that would be appropriate or possible in response to it. And it is not
easy to shed attitudes, sensibilities, and memories as though they were so
many garments inappropriate to a singular historical movement. New vo-
cabularies (“civilization,” “progress,” “history,” “agency,” “liberty,” and so
on) are acquired and linked to older ones. Would-be reformers,_.a-s well as
those who oppose them, imagine and inhabit multiple temporalities. .
‘ The concept of “tradition” requires more careful theoretical attention
than the modernist perspective gives it. Talking of tradition (“Islamic tra-
dition”).as though it was the passing on of an unchanging substance in 1‘10-
mogeneous time oversimplifies the problem of time’s definition of practice,
experience, and event. Questions about the internal temporal strucrure of
tradition are obscured if we represent it as the inheritance of an unchang-
ing cultural substance from the past—as though “past” and “present” were
‘places in a linear path down which that object was conveyed to.the fu-
ture.” (The notion of invented tradition is the same representation used
subversively,) We make a false assumption when we suppose that the pres-
‘ent is merely a fleeting moment in a historical teleology corinecting past to
future. In tradition the “present” is always at the center. If we attend to the
way time present is separated from but also included within events and
epochs, the way time past authoritatively constitutes present practices, and
the way authenticating practices invoke or distance themselves from the
‘past (by reiterating, reinterpreting, and reconnecting textualized memory
and memorialized history), we move toward a richer understanding of tra-
dition’s temporality. When settled cultural assumptions cease to be viable,
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agents consciously inhabit different kinds of time simultaneously and wry
to straddle the gap between what Reinhart Koselleck, speaking of “moder-
nity,” calls experience and expectation, an aspect of the contemporaneity of
the noncontemporaneous.” But unilinear time together with its breaks—
the homogeneous time of modern history—in spite of its being essential
to thinking and acting critically, is only one kind of time people imagine,

respond to, and use. :

Modern history cleatly links time past to time present, and orients its
narratives to the future. But present experience is also, as Koselleck points
out, a reencounter with what was once imagined as the future. The disap-

pointment or delight this may occasion therefore prompts a reorientation

to the past that is more complex than the notion of “invented tradition” al-
lows. The simultaneity of time that this generates is not to be confused, in-
cidentally, with what Benedict Anderson identifies as the premodern reli-
gious imagination in which cosmology and history are confused, or as the
modern secular imagination that links together disparate events on the one
hand and nationwide readers on the other hand—two kinds of linkage
mediated through the daily newspaper.®® Koselleck’s notion of simultaneity
relates neither to a confusion of religious imagination nor to coincidences
apprehended within homogeneous time. It is intrinsic to the structure of
time itself. .

(The Arabic word hadith, incidentally, captures nicely the double
sense of temporality usually separated in English: on the one hand it de-
notes anything that is new or modern, and on the other hand a tradition
that makes the past—and furure—reencountered in the present.?! For Aa-

39. Gleichzeitigkeit der Ungleichzeitigen. Koselleck sees “modernity”
(Neuzeiz) as being located precisely in the rupture between the two: “the divide be-
tween previous experience and coming expectation opened up, and the difference

-between past and present increased, so that lived time was experienced as a rup-

ture, as a period of transition in which the new and the unexpected continually
happened” (Futures Past: On the Semantics of Historical Time, Cambridge, Mass.:
MIT Press, 198, p. 257). Koselleck does not add that in this rupture the old might
be remembered in unexpected ways because the future looked forward to is not ex-
perienced as such when it arrives. One should not take it as given, as progressivists
tend to do, that all positive invocations of the past are inevitably “nostalgic.”

40. Benedict Anderson, Imagined Communities, London: Verso, 1983,
chapter 2. -

41. In an excellent (un?ublished) paper entitled “The Birth of Tradition and
Modernity in 18th and 19th Century Islamic Culture—The Case of Printing,”
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dith means “discourse” in the general, secular sense as well as the remem-
bered discourse of the Prophet and his Companions that is actualized in
the disciplined body/mind of the faithful Muslim—and thus becomes the
tradition, the sunna.)

But I have empirical concerns about Schulze’s account too. Muham-
mad Abduh’s relation to sufism was more complicated than it suggests. For
although Abduh was critical of Sufis who promoted doctrines and practices
he considered contrary to the shart 2 (ghulit al-safiyya), and who served the
political ambitions of rulers by providing them with what he called “cor-
rupt fatwas,” he strongly endorsed the sufi understanding of ethics and
spiritual education (/m al-akhliq wa tarbiyyat al-nufiis).2 The complexity
in Abdul’s views brings out the inadequacy of the kind of binary thinking
(familiar to Western students of Islam since Goldziher) that opposes as
mutually exclusive “orthodox Islam” to “suff Islam,” “doctors of law” to
“saints,” “rule-following” to “mystical experience,” “rationality” to “tradi-
tion,” and so forth.* This is not to say that Muslims never themselves em-
ploy such binaries—especially for polemical purposes—but this situated
deployment should not be mistaken by the nonparticipatory scholar as ob-
jective evidence of-a continuous split in the Islamic tradition. The differ-
ence that does exist is berween would-be authorizer and practioner. The

participant’s engagement with his tradition is in part an involvement with

Reinhard Schulze traces the shifting semantic field of such Arabic words as “new”
(hadith), “free from precedent” (ijtihid), “original” (asli), and so forth, which
reenforces the point I am making, :

42. See, for example, the summary of a conversation in 1898 between Abduh
and Rida (published under the heading “al-tasawwuf wa al-sifiyya’ in volume
three of al-A'mal al kamila, edited by Muhammad Imara) in which he also de-

clares to the latter that “All the blessings of my religion that I have received—for

which I thank God Almighty—are due to sufism” (p. 552).

43. The idea thar these contrasts are at once mutually exclusive and funda-
mental to Islamic thought and practice was taken up and repeated by an older gen-
eration of social anthropologists (for example, E. E. Evans-Pritchard, E. Gellner,
and C. Geertz). Unfortunately even recent anthropological monographs on mysti-
cal Islam (for example, by K. Ewing, who employs psychoanalytic theory in her
work) have, by their exclusion of any discussion of the connections between sufism
and shari @, tended to reinforce that binary. But this has now begun to be disputed
by scholats. See G. Makdisi, “Hanbalite Islam and Sufism,” in Studies on Islam, ed.
and trans. M. Swartz, London: Oxford University Press, 1981. See also the com-
ments in Julian BaldicK's Mystical Islam, London: 1. B. Tauris, 1989, pp. 7-8.
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its multiple temporalities, his selection, affirmation, and reproduction.of.
its authoritative practices. I will return to this point later. o
In his informative study of the connection between late-nineteenth-
century Islamic reform and the modernizing state, Jakob Skovgaard-Petersen
has taken the argument about the ideological role of the new Islamic elites
further, with specific reference to a sociology of secularization within
Egypt.* He underlines the well-known social developments from the late
nineteenth-century onward—the centralization of state authority, the cre-
ation of new state institutions, the standardization of administrative
rules—and like Schulze he considers the spread of printing and the emer-
gence of a reading public as critical developments. These new develop-
ments, he tells us, enabled Islamic reformers to advocate a more “rational.
and ethical” Islam, especially through the institution of the Jatwa (ju-
risprudential opinion on matters of religious conduct), in which the idea
of self-regulation is crucial. Borrowing from Peter Berger’s ideas on secu-
larization, he proposes that freeing the individual from religious authority
has a double consequence: on the one hand it greatly expands the choices
available, and on the other hand religious commitments come to depehd
on subjective judgment. Because the choices are now situated in a “dis.
enchanted” world,* the judgment tends to employ secular reason..
There is some truth in this, but as I proposed earlier, terms such as
“rational and ethical” as well as “disenchantment” are problematic (see
Chapter 1). Perhaps more important is the mistaken aséumption- (géﬁning
sone popularity in Islamic studies) that modernity introduced subjective
interiority into Islam, something that was previously absent. But subjective
interiority has always been recognized in Islamic tradition—in ritual wor-
ship (%6adt) as well as in mysticism (tasawwnuf). Whar modernity does -
bring in is a new &ind of subjectivity, one that is appropriate to ethical au-
tonomy and aesthetic self-invention—a concept of “the subject” that has a
new grammar. ' e ' : ' -
In this connection Skovgaard-Petersen makes the familiar progres;
sivist claim that “the room for choice is constantly expanding in the case of

sexual relations, as it is in most other walks of life”*—presumably becauise

sex is no longer hedged around by religio-legal taboos. However, this state-

44. Jakob Skovgaard-Petersen, Defining Islam Jor the Fgyptian State: Mufsi
and Fatwas of the Dar al-Ifia, Leiden: ‘Brill, 1997. s

45. Ibid. pp. 23-24. :

46. Ibid., p. 384.
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ment of increasing freedom obscures a complicated picture. Consider the
many- legal restrictions in modern life (minimum age of marriage, restric-
tions on polygyny, the requirement of state registration of marriage and di-
vorce, and so on) that were previously absent. So what one gets is a diffet-
ent pattern of constraint and possibility reflected in a reformulated
criminal law. Consider, fuither, the fact that many social relations—such
as those between adults and children—become sexualized in modern life,
and thus become the object of public anxiety (an uncontrollable emotion)
and administrative regulation (involving judgment and intervention). This
very modern instanice of the interweaving of fantasy and exploitation, for-
bidden pleasure and governmental power is not well represented in the old
formula of a “disenchanted world” in which triumphant rationality affords
* increasing choice.” “The room for choice” is not a homogeneous space of
which secular liberal society happens to have the most.

Nevertheless, one can draw out a conclusion from Skovgaard-Petersen
that he leaves implicit but which I consider especially important for my
story, The individual is now encouraged—in morality as well as in law—
to govern himself or herself, as befits the citizen of a secular, liberal soci-
ety. But two points should be borne in mind in relation to this conclu-
sion. First, this autonomy depends on conditions that are themselves
subject to regulation by the law of the state and to the demands of a mar-
ket economy. Second, the encouragement to become autonomous is pri-
marily directed at the upper classes. The lower classes, constituted as the
objects of social welfare and political control, are placed in a more am-
biguous situation. :

This conclusion seems to me to have particular implications for an
analysis of the modernist movement in Islam. It prompts one to ask of the

 salafiyya reformers not why they failed to produce a sufficiently impressive
Islamic theology or legal theory, nor why they became willing ideologists
for the state (both being tendentious and question-begging formulations),
but how the reordering of social life (a new moral landscape) presented cer-
tain priorities to Islamic discursive tradition—a reordering that included a
new significance being given to the family, a new distinction being drawn
between law and morality, and new subjects being formed. How the Is-
« 47 Seelan Hacking, Rewriting the Soul: Multiple Personality and the Sciences
of Memory, Princeton: Princeton University Press, 1995, a fascinating discussion of
child abuse as subjective experience, emancipatory politics, and "psychological

_ _knoWledge.
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lamic discursive tradition responded to and intervened in the newly emerg-
ing moral landscape is a complex matter. In this chapter I consider only
one small aspect of it, having to do with the reform of the law.

Moral autonomy and family law

“The sharia was not abandoned,” writes Nathan Brown, “but it was
restricted to matters of personal status and to areas where it could be
clearly and easily codified.”® But when the shar7 4 is structured essentially
as a set of legal rules defining personal status, it is radically transformed.
This is not because the shari 4, by being confined to the private domain, is
thereby deprived of political authority, something that advocates of an Is-
lamic state argue should be restored. On the contrary, what happens to the
shari a is best described not as currailment but as transmuration. It is ren-
dered into a subdivision of legal norms (figh) that are authorized and
maintained by the centralizing state.

In the perspective on law reform in Egypt that I adopt, a citizen’s
rights are neither an ideological legitimation of class rule (“Marxism”) nor
a means for limiting arbitrary government (“liberalism”). I see them as in-
tegral to the process of governance, to the normalization of social conduct
in a modern, secular state. In this scheme of things the individual acquires
his or her rights mediated by various domains of social life—including the
public domain of politics and the private domain of the family—as articu-

. lated by the law. The state embodies, sanctions, and administers the law in

the interests of its self-governing citizens. The state’s concern for the harms
and benefits accruing to its subjects is not in itself new. But—as Foucault

- argued—the modern state expresses this concern typically in the form of a

new knowledge (political economy) and directs it at a new object (popula-
tion). It is in this context that “the family” emerges as a category in law, in
welfare administration, and in public moralizing discourse. The family is
the unit of “society” in which the individual is physically and morally re-
produced and has his or her primary formation as a “private” being, It is of-
ten assumed that colonial governments were reluctant to interfere with
family law because it was the heart of religious doctrine and practice. I ar-
gue, on the contrary, that the shari thus defined is precisely a secular for-

48. Hacking, p. 58. -
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mula for privatizing “religion” and preparing the ground for the self-
governing subject. ' '

This brings me to Muhammad Abdub’s report on the sharia
courts written in 1899, the year he was appointed Grand Mufti of
Egypt.* Abduh’s recommendations in this remarkable mandate for re-
form cover a range of technical topics—improving court buildings, in-
creasing the salaries of judges and clerks and raising their standard of
education, expediting the hearing of cases and the execution of judg-
ments, instituting regular inspections and a better system of record-
keeping, simplifying interaction with litigants and clarifying the official
language used, and so on. The reforms Abduh proposes here are there-
fore largely to do with procedure and setting. The shari a, he insists, is
not itself in need of improvement but the books in which it is written
are unnecessarily difficult for litigants to understand, and it could there-
fore do with the kind of rationalizing work that the Ottoman state un-
dertook for the majalla.”® But what is striking is the way Abduh ap-
proaches the basic social function of the sharia courts in terms of
something that has come to be called “the family.”

These courts; he writes, intervene between husband and wife, father

and son, a guardian and his ward, and between brothers. There is no right

relating to kin over which these courts do not have jurisdiction. This
means, says Abduh, that shari 2 judges look into matters that are very pri-
vate and listen to what others are not allowed to hear. For even as they pro-
vide the framework of justice, so they are a depository for every kind of
family secret. In other words, the courts are expected both to guard the pri-
vacy of the words and acts of domestic life and to work through the senti-
ments on which social life ultimately depends. Since the sharia code of
1897 explicitly required a public hearing of cases (something Abduh must
have been aware of in writing his report) his emphasis on secrecy expresses
the old liberal dilemma of addressing both privacy and publicity in the le-
gal culture. .

Abduh observes that in these modern times, “Most of the lower class
and a fair number of the middle and upper classes have abandoned kinship

49. Muhammad Abduh, “Tagrir islih al-mahikim al-shariyya,” in Al-
A'mél al-kimila lil-imam Mubammad Abdub, ed. Muhammad Imara, vol. 2,
Beirut, 1980, pp. 217—97. Surprisingly, it is not mentioned in modern histories
of law in Egypt.

so. Ibid., p. 295.
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and affinal sentiments, and so they resort to the 4274 courts in the mat-
ter of domestic relations. With regard to such matters as daily expenses, the
accommodation and comfort of the wife in disputes with the husband’s
family, with regard to provisioning and other affairs of the children, to
their education until a pre-determined age, and to everything needed for
such matters, the resort among those we have mentioned is now to the
sharia courts. It is obvious,” Abduh goes on, “that a people (s428) is com-
posed of households that are called families (al-buyit allati tusamma 7ilir)
and that the basis of every nation (wmma) is its families, because a totality
is logically'made up of its parts. Since the welfare of families is connected
in its most detailed links with the sharia courts—as is the case today—the
degree to which the nation needs the reform of these courts becomes clear:
It is apparent that their place in the structure of Egyptian government is
foundational, so that if they were to weaken, the effects of this weakness
would be evident in the entire structure.”!

Among the many recommendations in his report, Abduh stresses the
need for a more careful separation of functions between administration and
jurisprudence (al-idira wa al-figh), and he urges greater independence of
the sharia courts from state control. Thus even though he considers the
shari system to be integral to governance, he does not consider the state
to be the source of its authority. Nevertheless, he regards the sha77% to be
essential to the restoration of “the family,” especially among the lower
classes. Without the work of the sharia courts—which are in effect “fam-
ily courts”—he sees social life itself in danger of moral collapse. By being
identified with the family the shari thus becomes functionally ceritral at
once to political order and to the total body that will eventually be repre-
sented as “society,” The modern Arabic word for society (mujtama’) is not
yet linguistically available, nor is the modern concept to which it now
refers. For insofar as that concept is political, it signifies a population held
together by social relations where “the social” is constituted by the theoret-
ical equivalence of autonomous individuals.’? The theological concept
umma that Abduh employs has the sense of a collective body of Muslims
bound together by their faith in God and the Prophet—a faith that is em-

s1. Ibid., pp. 219—20. :

s2. The entry for “society” in Badger's English-Arabic Lexicon, London
(1881), gives neither the word mujtama; nor any reference to the modern concept.
Lane’s Arabic-English Lexicon, London (1872), also has no reference to the modern
concept of “society”; the sense of mujtama'is still only “a meeting place.”
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~ bodied in ‘prescribed forms of behavior. It is therefore quite different
from the idea of a society made up of equal citizens governing themselves
individually (through conscience) and collectively (through the -elec-
torate). That idea was just beginning to be deployed in Western Europe
in the nineteenth century as the object of knowledge-based interven-
tions*®—by movements for universal franchise,* as well as movements
for the moral improvement of the poor, for the practical reform of edu-
cation and the law, and for the organization of sanitation and hygiene in
urban space. :

It is in this context that I think one may place the reform that
eventually translates the sharizas “family law.” For the family is not
merely a conservative political symbol or a site of gender control. By
. virtue of being a legal category it is an object of administrative inter-
vention, a part of the management of the modern nation-state—not
* least in the twentieth-century projects of birth control. (Paradoxically,
the “family” becomes salient precisely when modern political economy,
the prinicipal source of government knowledge and the principal object
of its management, begins to represent and manipulate the national
population in terms not of “natural units” but of statistical abstrac-
-~ tions—economic sectors, consumers, active labor force, propérty own-
ers, recipients of state benefits, demographic trends, and so forth. At
the level of public knowledge and activity “the individual” becomes
marginalized.) - :

 Iris because the legal formation of the family gives the concept of in-
dividual morality its own “private” locus that the: shzr:z can now be spo-
ken of as “the law of personal status"—ganin al-ahwil al-shakhsiyya. In

53. The National Association for the Promotion of Social Science was home
to everyone “engaged in all the various efforts now happily begun for the im-
provement of the people,” as the official account of its foundation in England in
1857 put it. “It divided itself into five ‘departments’: legal reform, penal policy, ed-
ucation, p@bﬁc health, and ‘social economy’. . . . [TThe bulk of its members were
drawn from . .. professions most actively engaged with practical social prob-
lems—doctors, coroners, charity organizers, and the like” (Stefan Collini, Public
Moralists: Political Thought and Intellectual Life in Britain, 18501930, Oxford:
Clarendon, 1991, p. 210). :
< 54.'For an excellent history of the suffrage in France, see Pierre Rosanvallon,
Le Sacre du Citoyen, Paris: Gallimard, 1992.
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this way it becomes the expression of a secular formula, defining a place in
which “religion” is allowed to make its public appearance through state
law.> And the family as concept, word, and organizational unit acquires
new salience. :

The modern “family”

The sense of the word 7% (translated into English as “family”) as
used by Abduh and other reformers is modern—a fact reflected not only
in its relatively recent coupling with shariz law, but also in changing liter-

ary Arabic. Eighteenth-century dictionaries do not give the modern sense

of Z%laand usra, meaning a unit consisting of parents and children. One
can see how the modern usage was probably derived: the form tydla is
given as meaning “to give help and support to dependents,” but also as “the
process of having more children”; us7z meant “tribe,” or “agnates” (relatives
on the father’s side).’ By the late nineteenth century, %% becomes a part
of common usage and generally signifies “a man and his wife and his chil-
dren and those who are dependent on him from his paternal relatives”>’—
such as younger siblings or aged parents. A modern dictionary has a defi-
nition in terms of unit of habitation: 7%/ means “those who are gathered

55. Hamid Zaki states that the term al-ahwdl ai-shakhsiyya (personal status)
is new to Egypt, having been introduced from Europe with the laws now admin-
istered by the National Courts, and he notes its absence in the codes administered
by the shari courts. Accordingly, he traces the definition of the term through
French legal authorities, from the division between “personal status” and “real sta-
tus” in the Napoleonic Code, to the contemporary recognition of multiple status
categories. The term “personal status” (al-ahwal al-shakhsiyya) now refers, Zaki
notes, to the ensemble of juridical institutions that define the human person in-
dependent of his wealth, obligations, and transactions (“Al-Mahdikim al-ahliyya wa
al-alwal al-shakbsiyya,” in Majallat al-giniin wa al-igtisid, December 1934, pp.
793—95). This abstraction subverts the old shari 2 categorization of the human per-
son. In the writings of medieval Islamic jurists the particular categories of male
and female, free and slave, are essential to the legal interpretation of the human
body, intention, and agency (see Baber Johansen, “The Valorization of the Human
Body in Muslim Sunni Law,” in D. J. Stewart, B. Johansen, and A. Singer, Law
and Society in Islam, Princeton: Markus Wiener, 1996).

56. See Tij al-‘Uris.

57. See Muhit al-Mubir.
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together in one house, including parents, children and near relauves 58 So
much for shifting referents.*

The things signified are also being transformed. Social historians
have traced:the rearticulation of kinship units and networks among the ru-
ral population in mid-century and ascribed it both to state and market:
forced labor and military conscription, a general decline in the economic
condition of handicraft workers and petty traders due to the penetration of
European capitalism, as well as the reform of landholding and taxation sys-
tems. Thus Judith Tucker notes that although it was common for several
brothers to live and work togcthér with their wives and children, sharing
goods, livestock, and land in a unit recognized in law as a partnership
(shirka), the state’s draconian measures seriously affected the structure of
such units and networks. For example, “Despite the migration of women
and children in the wake of drafted husbands in a conscious attempt to
maintain the family unit, conscription made inroads on traditional [that is,
existing] structures. The military family was a nuclear family; the man,
wife and children were removed from their village community, and more
importantly, from the extended family which had formed their social and
economic environment. A network of economic relations and social re-
sponsibilities bound them to their parents, brothers and sisters, and rela-
tives by marriage. The formation of a nuclear family unit at some distance
away weakened these ties. If the woman remained without her husband in
the village, the man’s absence affected patterns of material support and the
division of tasks.”® (It is of some interest that the “family” makes its ap-
pearance as a category in the census registers of Egypt only in 1917.%)

So if Muhammad Abduh regards the family as the basic unit of soci-
ety, it is not because he invokes a nostalgic past but because something new
is now emerging in the changing social structure.

Among the urban upper classes, Western-type schooling (in Euro- -

pean languages) and the adoption of Western domestic styles and manners

58. See al-Mujam al-Wasit.

59. The Qur'an, which is the basic source for the sharia, contains neither
@ %la nor usra. The words that are used there, bzyrand A/, and that are translated
into English as “family,” have much wider or looser connotations. '

60. Judith Tucker, “Decline of the Family Economy in Mid-Nineteenth-
Century Egypt,” in Arab Studies Quarterly, vol. 1, no. 3, 1979, p. 262.

61. See Frangois Ireton, “Element pour une sociologie historique de la pro-
duction statistique en Egypte,” Peuples méditerranéen, no. 5455, 1991, p. 80.
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also produced a discourse of the ideal family—typically expressed in-
terms of “the problem of the status of Muslim women®—among Western-
educated reformers in the late nineteenth century. Perhaps the most fa-
mous text that exemplifies this is Qasim Amin’s controversial book on T%e
Emancipation of Woman,* long regarded as a major step in the history of
Egyptian feminism. In a powerful critique of that work, Leila Ahmed has
argued that “In calling for women’s liberation the thoroughly patriarchal
Amin was in fact calling for the transformation of Muslim society along
the lines of the Western model and for the substitution of the garb of
Islamic-style male dominance by that of Western-style male dominance.
Under the guise of a plea for a ‘liberation’ of woman, then, he conducted
an attack that in its fundamentals reproduced the colonizer’s attack on na-
tive culture and society.”®® It was designed, in other words to help eradl-
cate bad habits among the natives.

Amin’s book is devoted to a sustained condemnation of the seclusion
of women (symbolized by the veil) and a reiteration of the condition that
makes for happiness in the family. As he puts it, when a “woman learns of
her rights and acquires a sense of her self-worth, marriage will become the
natural means for realizing the happiness of both the husband and wife.
Then marriage will be based on the inclination of two persons.to love each
other completely—with their bodies, their hearts, and their minds.”¢*
Thus the nuclear family is the essential site for the happiness of the mar-
ried couple through the fulfillment of their dreams. The material condi-
tions of their existence are irrelevant. “Look at spouses who love one an-
other, and you will see that they enjoy the blessings of paradise. What do
they care if they are penniless, or if they have only lentils and onions to eat?
Their cheerfulness throughout the day is enough for them—a cheerfulness
that energizes the body, reassures the self, awakens feelings of joy in life,
and renders it beautiful.”® The core of the happy modern family is a
monogamous relationship; a polygynous household can only be a space of
conflict, hatred, and misery. But if even monogamous families are not to-

62. Qasim Amin, Tahrir al-mar'a, Cairo: Dar al-Maarif, 1970 [1899]. Amin
was a lawyer by profession, initially trained in Egypt but with several years’ further
education in France.

63. Leila Ahmed, Women and Gender in Islam, New Haven Yale Umversnty
Press, 1992, p. 161.

64. Ibid., p.'145.

65. Ibid., pp. 145—46.
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day full of happiness and true love, if on the contrary they are usually the
site of coritinuous quarrels, it is because the uncivilized practice of veiling
prevents the wife from acquiring the minimal education and from inter-
acting with men in order to make the (middle-class) family successful.%

Ahmed is right to describe Amin’s text, with its contempt for Egypt-
ian domesticity and its insistence on the supreme importance of abolishing

the veil, as the reproduction of a “Western colonial discourse.” But here I

want to focus on something else: the appearance of the conception that
love between a man and a woman-is the necessary basis of the only kind of
family life that can have any value, and the assumption that legal condi-
tions are necessary for ensuring domestic bliss. Of course monogamy in it-
self is not a Western phenomenon, nor-was affection between husband and
~ wife unknown in Egypt until Westernized reformers proposed it—al-
though Amin, like many other Egyptian reformers of his time, believed
that that was so. My concern is simply to draw attention to the condition
of equality in the mutual sentiments of love between a man and a woman
that Amin regards as essential to the private institution called “family”—
and to the fact that this equality is entangled with legal definitions.

" Tt is for this reason—to secure mutual love within a monogamous
. family—that the reform of marriage and divorce provisions in the shariz

66. The Islamic journal al-Mandr, edited by Muhammad Abdub’s disciple
Rashid Rida, was very favorable to Qasim Amin’s book—as well as to its sequel
The New Woman. See Sami Abdulaziz al-Kumi, as-Sahdfa al-islimiyya fi misr fi-I-
qarn at-tdsi' ‘ ashara, Mansura: Dar al-Wafd, 1992, pp. 96-97.

67. In his magistérial study of European bousgeois sexuality in the long

ninetéenth century, Peter Gay observes: “Intimate love, intimate hatred, are time-
less; Freud did not name the Oedipus complex after an ancient mythical hero for
nothing. But the nineteenth-century middle-class family, more intimate, more in-
formal, more concentrated than ever, gave these universal human entanglements
exceptional scope and complex configurations. Potent ambivalent feelings between
married couples, and between parents and children, the tug between love and hate
deeply felt but rarely acknowledged, became subject to more severe censorship
than before, to the kind of repression that makes for neurosis. The ideology of un-
reserved love within the family was attractive but exhausting. Father’s claims on
daughters and mother’s claims on sons, assertions of authority or demands for de-
votion often masquerading as excessive affection, acquired new potency precisely
as the legal foundations for authority began to crumble. Increasingly, family bat-
tles took place, as it were, not in the courtroom, but in individual minds” (The
Education of the Sénses, New York: Norton, 1984, pp. 444—45).
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plays such an important role throughout Amin’s text. Thus polygyny,
which unfortunately for Amin seems to be condoned by the Qur’an,
should be legally circumscribed as much as possible. Indeed he argues, like
other reformers before and since, that the intention of the relevant
Qur’anic verses is that polygyny be allowed only if it is secured against in-
justice. “If there is injustice among the wives as is evident in our times,”
Amin writes, “ot if moral corruption comes to families from the plurality
of wives, and if the limits of the law that should be respected are trans-
gressed, and. if there is enmity among members of a single family and it
spreads to the point that it becomes general—then it is allowed to the ruler
who cares for public welfare [2/-maslaha al-Gmma] to prohibit polygyny,

conditionally or unconditionally, according to what he sees as suitable to

public welfare.”® Thus although state legislation is necessary for creating
the conditions for moral behavior, the argument for overriding the
Qur’anic permission of polygyny is simply a generalized sense of public
welfare that is still justified in Islamic terms.®® Although, paradoxically, the
ideal that exemplifies the solution is the monogamous nuclear family
among the Westernized classes (whose men now engage in the publicly
regulated professions of law, medicine, the higher civil service), increas-
ingly separated from “public life,” and becoming the principal domain in
which moral behavior is to be learned and always to be practiced.

Defining secular law for modern morality

I am suggesting, in effect, that the social and cultural changes taking
place in the late nineteenth and early twentieth centuries—whether delib-
erately initiated or not—created some of the basic preconditions for secu-
lar modernity. These involved the legal constitution of fundamental social
spaces in which governance could be secured through (1) the political au-
thority of the nation-state, (2) the freedom of market exchange, and (3) the
moral authority of the family. Central to this schema is the distinction be-
tween law (which the state embodied, produced, and administered) and

68. Amin, pp. 154-55.

69. This posmon is quite different from that of Ahmad Safwat, whxch I dis-
cuss below; but it is not unrelated to arguments produced by recent Muslim mod-
ernists, such as Fazlur Rahman—see, for example, his “Law and Ethics in Islam,”
in Et/m‘: in Islam, ed. R. G. Hovannisian, Malibu, CA: Undena Publications, 198s.
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morality (which is the concern ideally of the responsible person generated
and sustained by the family), the two being mediated by the freedom of
public exchange—a space that was restructured in Egypt by the penetra-
tion of Eurppean capital and the adoption of the European law of con-
tract,”® a space in which debates about Islamic reasoning and national
progress, as well as about individual autonomy, could now take place pub-
licly. The reform of the shari 2 in Egypt should be seen in relation to this
re-ordering, although it was not the only way the reform could conceivably
have beeh carried out. _

Ahmad Safwat’s attempt at the beginning of the twentieth century to
formulate for Egypt a secular distinction between law and morality claims
our detailed attention, because it applies 7¢ihdd (in the wider sense popu-
larized by the salafiyya reformers).in the cause of a modernized and mod-
ernizing state. It is also, to my knowledge, the first work to argue this case

rigorously and without having to depend logically on Islamic ideas of

maslaha. Safwat was a British-trained lawyer and an advocate of shari re-
form, who first presented his ideas in a book entitled “An Inquiry into the
Basis of Reform of the Law of Personal Status.” Three years later he pub-
lished a short statement of his position in English.”!

The former, being addressed to an Egyptian audience, is largely pre-
occupied with the probiem of changing the existing laws relating to mar-
riage and divorce, the social problem with which it begins. There is a pop-
ular feeling, Safwat claims, that the shari 2 is sacred (shu'ur dmat al-nds bi
qaddsatihi),”* and yet it is precisely its details, such as inequality in the
marriage contract, that make for difficulties now that social life has
changed. This constitutes a danger to the whole of society. “If we wish to
discover a cure for the present situation then let us think of how we want
our family life to be organized, and see how we can put that into effect in

agreement with religious rules. Previously marriage was (and continues to -

be in the customary practice of the lower classes) an institution designed
for sexual pleasure and procreation, but now it has become a. partnership

70. See Hossam M. Issa, Capitalisme et sociétés anonymes en Egypte: Essai sur
le rapport entre structure sociale et droir, Pans R. Pichon et R. Dura.nd -Auzias, 1970,
especially part one.

71. Bahth fi qd‘idat isldh qaniin al-abwil al-shakhbsiyya, Alexandria: Jurji
Gharzuri Press, 1917; “The Theory of Mohammedan Law,” in The Journal of Com-
parative Legislation and International Law, vol. 2, 1920.

72. Safwat, Bahth, p. 2.
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in a joint mode of life.” This means that the marriage contract can be
binding only with the complete agreement of both sides with no inter-
ference from anyone.” The freedom of contract between equal parties—
a freedom already central to the sphere of commercial exchange—is thus,
a basic principle of Safwat’s proposals for reform, one on which he:lays
great stress.

The improved conditions of domestic life among Lhe upper classes,
Safwat believes, point to the way that marriage for all of society must be
civilized with the aid of a civilized law. Safwat’s attribution of people’s feel-
ings of “sacredness” toward the shari @ is a formulation symptomatic of the
newly emerging secular discourse. It is clearly intended to signal the pres-
ence of “irrational” sentiments toward the law assumed to be based on the .
belief that it cannot be touched by “profane” hands (“taboo”). But the Ara- .
bic word gaddsa (“sacred”) is not used classically to qualify the sharia. (See
Chapter 1.) The most common adjective used, at least in the nineteenth
century and later, is “Islamic.” It is when something is described as be-
longing to “religion” and it can be claimed that it does not that the secular
emerges most clearly.

Safwat insists that such reforms are not contrary to-the ﬁmdamental
principles of the shariz, and proposes a reexamination of the basic sources
of that law: Qus’an (the divinely revealed text), sunna (the tradition of the
Prophet), ijma‘ (consensus of scholars), and géyds (analogical reasoning).
Since analogy is not a source but a method of reasoning, it can be set
aside, he says. Furthermore, since the consensus established in the past by
jurists, and even the tradition of the Prophet himself, depend for their au-
thority on the Qur'an, Safwat suggests: that it is the latter one must attend
to above all.

Safwat notes that the commandments in the Qur’an may be classified
as follows: (1) acts that are forbidden (barim), (2) acts that are mandatory
(wajib), and (3) acts that are permitted (j2%z).” This latter residual cate-
gory consists of everything that (from the point of view of religion) the in-
dividual has the right to do, and as the members of an infinite residual cat-
egory they cannot be exhaustively enumerated. The legal status of such acts
mentioned in the Quran is no different from those that are not ‘men-

tioned. They are all equally optional. The few that are specxﬁed have the

73. Ibid., pp: 3-5.
74. Ibid., p. 24. -



238 SECULARIZATION-

function of defining forbidden acts—as when the Qur'anic statement that
Muslims may have up to four wives defines a limit (that is, that having
more than four at the same time is forbidden). But as optional acts are not
mandatory, they cannot be granted absolutely by the state since they may
conflict with the freedom of others in particular social circumstances. And
this is where the positive law of the state comes in, because its function is
to limit—in the interest of all—the options of the individual that the
shari a permits. That is why a large number of activities are possible only
by prior permission of the government in which particular conditions are
stipulated—for example, the professional practice of medicine or law, or
(this is Safwat’s example) of plural marriage. -

The almost indefinite extension of “natural” rights may thus be cur-
tailed by the state through legislation without infringing the rules of (reli-
giously derived) morality, because the state’s jurisdiction lies beyond the
two Qur'anic classes of forbidden and obligatory acts. The argument by
which Safwat delimits the sphere of religious rules and opens up the space
for secular state law is, I think, one of the earliest and most rigorous of its
kind in modern Islamic reform. Thus although he repeatedly adverts to the
importance of recent historical changes and to the need for responding to
them, he does not make that the basic method of reform. He does not, for
‘example, take the easy way out (as others have done since) by resorting di-
rectly to the slippery notion of “public interest” (istislah) in order to adjust
shari a rules to “modern standards.” He first clears a theoretical space in
which the state can judge and act freely in limiting the liberties of its indi-
vidual citizens in the public interest—an interest that presupposes the con-
ditions in which civilized life can be lived by all.

It is in the English article (addressed to European readers) that
Safwat more boldly represents the Quran as a religious text that mixes to-
gether moral and legal rules: “the liberty of a Mohammedan is only re-
stricted by the positive commandments of the Koran. I say ‘positive’ to dis-
tinguish the positive rules of law from those of morality, which in the
Koran are mixed together, and to distinguish them, we have to look for the
nature of the sanction.”” -

 The distinction between law and ethics is itself made in jurisprudential
terms that are traceable in European thought at least as far back as Grotius,”®
* 75 Safwat, “Theory,” p. 314. .

76. See J. B, Schneewind, The Invention ofAutonomy A History of Modern
_ Maral Pbtlo:apby Cambridge: Cambridge University Press, 1998, chapter 4, espe-
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- a distinction expressing the idea that law is the domain of obedience to a

civil sovereign and morality the domain of individual sovereignty in accor-
dance with inner freedoms (conscience). The idea of an inner, conscience-
driven moral law is taken for granted by Safwat. Where the disregard or
breaking of a rule leads to punishment imposed by the state, says Safwa,
there is (secular) law; where transgression is sanctioned only by punish-

-ment in the next world, there is (religious) morality. The interesting point

here is not simply that law and morality are distinguished (medieval Is-
lamic jurists made that distinction too, as we shall see in the next sectior),
but that the distinction between “morality” and “law” can be defined in
parallel ways as rules, and that their obligatory character is constituted by
the punishment attached to them.

There are at least two ways in which Safwat's clear separation between the
scope of morality and of law may be described, the first of which one might call
ethnographic. Thus even in the Western liberal scheme miorality is connected to
law in complicated ways. The authority of legal judgments is dependent on the
ways justice, decency, reasonableness, and the like are culturally interpreted; the
credibility of witnesses is linked to ways “good” or “bad” character are culturally
recognized, assessed, and responded to. Furthermore, there is the general sense
that the laws in force should be consistent with the prevailing morality.” In
Egypt the codes introduced at the turn of the century were largely European
and secular while morality was largely rooted in Islamic tradition.”® This fact

cially pp. 75—78; and Richard Tuck, The Rights of War and Peace, Cambridge: Cam-
bridge University Press, 1999, chapter 3.

77. James Fitzjames Stephen expresses this negatively in relation to criminal
law thus: “If 2 man is punished by law for an act for which he is not blamed by
morals, law is to that extent put out of harmony with morals, and legal punish-
ment would not in such a case, as it always should, connote, as far as may be pos-
sible, moral infamy” (A History of The Criminal Law of England, London: Macmil-
lan, 1883, vol. 2, p. 172). Paul Vinogradoff makes the more general point that “law
cannot be divorced from morality in so far as it cleatly contains, as one of its ele- -
ments, the notion of right to which the moral quality of justice corresponds.” But
then he proceeds to address the precise distinction (so crucial to the modern con-
ception and practice of law) “between moral and legal rules, between ethical and
juridical standards” (Common-Sense in Law, London: Thornton Butterworth, 1913,
pp- 24, 29).

78. See Tariq al-Bishri, #-Shari'a al-islimiyya wa al-qaniin al-wad%, Cairo:
Dar al-Sharug, 1996, pp. 30~32. But while al-Bishri is thinking of the content of
moral rules my concern is with the grammar of “the moral” itself.
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leads to the question of how interpretive tendencies and assumptions of
“secular” law engage with sensibilities and predispositions articulating “re-
ligious” morality. If traditionally embodied conceptions of justice and un-
consciously assimilated experience are no longer relevant to the mainte-
nance of law’s authority, then that authority will depend entirely on the
force of the state expressed through its codes.

It might appear at first sight that I am making a familiar argument
about the introduction of “foreign codes.” But my concern here is nei-
ther with the geographical origin of the law nor with codification as such.
I argue that it is the power to make a strategic separation between law
and morality that defines the colonial situation, because it is this separa-
tion that enables the legal work of educating subjects into a new public
morality.”” The European task of establishing order in Egypt was based
on a new notion of “order,” as Timothy Mitchell has rightly argued.®®
But it also required a new conception of what law can do and how it
should do it.

Of course I am not proposing that Safwat’s theoretical text is a com-
plete copy of Western secularism—he is concerned, after all, to adapt Is-
lamic ethics and law to Western jurisprudential thinking, and the Qurian
is his theoretical starting point. Nor do I assume that the clarity of his the-

79. James Fitzjames Stephen (one-time -legal member of the viceroy’s
council) describes the principles that animate the task of the colonial govern-
ment in India as follows: “The government which now exists [in India] has not
been chosen by the people. It is not, and if it is to exist at all, it cannot look
upon itself as being, the representative of the general wishes and average way of
thinking of the bulk of the population which it governs. It is the representative
of a totally different order of ideas from those prevalent amongst the natives of
India. To these ideas, which are those of educated Europeans, and particularly of

educated Englishmen, it attaches supreme importance; they are the ideas on -

which European civilization is founded. They include all the commonly ac-
cepted principles of European morality and politics—those for instance which
condemn cruel acts like the burning of widows, or the offering of human sacri-
fices in the name of religion, or the infliction of disabilities, as for instance dis-
ability to marry, on account of widowhood or a change of religion, and others of
the same sort” (J. F. Stephen, “Foundations of the Government of India,” The
Nineteenth Century, no. 80, October 1883, p. 548). The law, while not itself a

moral system, is indispensable to the replacement of an inferior morality by a su- -

perior one.
80. Timothy Mitchell, Colonszing Egypt, Cambridge: Cambridge University
Press, 1988,
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ory is a reflection of institutional practice (the insertion of discourses such
as Safwat’s into processes of institutional legal reform in modern Egypt still
needs to be researched). I am looking for systematic shifts in reasoning
about legal reform that indicate ways in which “r.he secular” are understood
and applied in colonial Egypt.

The second way of describing Safwats division between (secular) law
and (religious) morality is analytic. It follows the conceptual implications
of the fact that his reading cuts right across the famous sherf classifica-
tion— i6ddat (rules governing relations between God and the faithiful),
mu dmalit (rules governing proper behavior between the faithful), and
hudid (rules defining limits to the behavior of the faithful through penal-
ties). Modern secular law not only excludes the first as being beyond its
purview. It also redraws the distinctions applicable to proper behavior and
punishments in terms of “civil law” and “criminal law.” It does all this in
accordance with different principles. Furthermore, Safwat’s division delib-
erately ignores the fivefold shari ranking of acts—required (w4ib), rec-
-ommended (mustahabb), indifferent (mubah), djscouraged (ma/emb) and
forbidden (harim).

The grid separating “law” from “morality” that Safwat imposes on .
the shari a differs sharply from its traditional language. The concept of
virtue (fadila) in the latter cannot be defined simply in terms of the type
of sanction (this-worldly versus otherworldly) or of the type of governance
(subjective freedom versus obedience to external authority). It constitutes
a dimension of all accountable behavior (including justiciable acts), in the
sense that while all such behavior is the responsibility of a free agent; it is
also subject to assessments that have practical consequences for the way
one lives in this world 2 the next. And all practical programs for the
cultivation of moral virtues presuppose authoritative models. In the case
of the sharia the ultimate model is that of the Prophet Muhammad as
embodied in the discursive tradition known as adith. In other words,
the shariz in this conception is the process whereby individuals are edu-
cated and educate themselves as moral subjects in a2 scheme that connects
the obligation to act morally with the obligation to act legally in compli-
cated ways.

A digression on medieval ‘figh’

This point is important for my argument. The cbnception of the law
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assumed in Safwat’s texts clears the space not only for the modern, reform-
ing state, but also for a secular morality. In this section I shall try to de-
velop this theme through a dialog with one of the most impressive contri-
butions to appear in recent years to the study of premodern figh (Islamic
jurisprudence), Baber Johansen’s Contingency in a Sacred Law®* Tv will, 1
hope, help us to clarify some crucial ways in which modern concepts re-
placed earlier ideas in the tradition of Islamic jurisprudence and ethics in
Egypt.

Johansen reminds us of the colomal context of orientalist studies of
the sharia, and observes that Snouck Hurgronje, the first Western author-
ity on. the subject, regarded figh as'an incoherent mixture of religion,
ethics, and politics—not as a functioning law but as a theory of the ideal
Muslim society that had practical significance only in matters relating to
ritual devotions, family relations, and endowments. This view, says Jo-
hansen, has had a profound effect on Western students of Islam who have

" tended to see figh as a deontology—a system of religious and moral du-
ties—rather than as a law in the rational sense.

Joseph Schacht, perhaps the most important orientalist of the twen-
tieth century to specialize in Islamic law, drew on Max Weber's distinction
between procedural and substantive rationality, but retained his notion of
‘the sharia as “sacred law.”®2 However Schacht did see that figh was not
simply a compendium of religious duties but a system of subjective rights,
and so inaugurated a new; and more fruitful, approach because figh could

‘81. Baber Johansen, Conﬁngmqy in a Sacred Law: Legal and Ethical Norms in
the Muslim Figh, Leiden: Brill, 1999.

82. See Joseph Schacht, Introduction to Islamic Law, Oxford: Oxford Uni-
versity Press, 1964. But his most influential, and most controversial, work is The
. Origins of Mubammadan Jurisprudence, Oxford: Clarendon, 1950. Its thesis—that
the prophetic traditions (4adith) are historical inventions—is an early example of
what anthropologists now call “the invention of tradition.” Schacht wrote that just
conceivably some traditions might be authentic but orientalists had found it im-
possible to determine with certainty which these were. A scholatly defense of the
authenticity of those traditions is Muhammad M. Al-Azami, On Schacht: Origin
of Mubammadan Jurisprudence, New York: John Wiley & Sons, 1985. On this mat-
ter orientalists tend to see the latter as biased by their religious belief; Muslim
scholars see the former as biased by their anti-Islamic prejudice. However, both
‘tritics and defenders share the assumption that the time of tradition must always
be vindicated by the time of history, that the question of “historical fact” is always
integral to the constitutive work of tradition.
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- now be seen as a legal system that private individuals could use “for their

individual strategies of claims and counter-claims. It is a law in which in-
dividuals can create individual norms through their actions and can pursue
individual claims against others. It enters into the world of social relations
and ceases to be an abstract religious duty.”® '

The aim of treating figh as real law, with changing implications for
everyday life, is extremely important, and Johansen’s formulation of this
point opens the way for a comparative study of Islamic law that is not
mired in dubious evolutionary assumptions—and therefore also for serious
consideration of the relations between law and ethics in the Islamic tradi-
tion. But the following question suggests itself: Is the manipulative model
the only way of representing law as “real”? And is this why we are urged to
see figh as essentially individualistic? There seems to be a connection be-
tween the two in Johansen’s argument, and in particular in his opposing
“the world of social relations” to “abstract religious duties.” And yet, are re-
ligious duties not themselves partly constitutive of the world of social rela-
tions? For although not all social relations entail religious duties (buying
and selling legitimate goods, for example), some do (an offspring’s obliga-
tions to his or her parents, for instance). Another way of putting this is to
say that no religious duty can be entirely abstracted from social relations.
Thus although one may perform the s#/it by oneself, ons has to learn their
correct performance from others. Besides, Friday prayers, ‘Id prayers, and
so on cannot be performed alone. And of course the concept and practice
of nasiha—of the duty of “promoting what is right and discouraging what
is wrong”—presupposes social relations in the making. Thus it is precisely
how “religious” duties are embedded in social relations (learning and teach-
ing correct religious practices, giving moral advice to fellow Muslims, and
so on) and what specific duties are entailed by socnal relations that need to
be analyzed in figh.

Johansen extracts two major questlons that he finds implicit in
Schacht: (1) how the legal dimension relates to the ethical and religious di-
mension, and (2) how subjective rights relate to religious duties. The diffi-
culty with Schacht, as well as with contemporary Arab jurists such as San-
huri and Shahata who have taken a similar line, is that while they recognize
the distinctive character of the legal dimension of figh, they ignore its eth-
ical dimension. Johansen makes this point as follows: “in all these attempts

83. Johansen, pp. s4—ss.
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- to bring the figh back into law those who want to do so act as jurists who
refer to legal texts. The liturgical acts, the ethical content of those norms
which cannot be applied by courts but which address the conscience of the
individual believers, their forum internum, in short, the religious dimension
of the figh, has hardly been considered as an object of legal reconstruction
and would need a completely different approach.”® Johansen quite rightly
insists that attention must be paid to 4oz the religious and the ethical di-
mensions if the connections between Islamic law and ethics are to be ex-
plained. Thus Schacht faiied to consider that “ownership” is given a differ-
ent moral and religious value in different domains,® a difference reflected
in the fact that, as Johansen observes, in some cases “intention”—regarded
as an inner, psychological state—is considered legally critical for the trans-
fer of ownership, and in others it is only the form of words used in the
transaction that is relevant.

Finally, Johansen argues that Schacht and Hurgronje (and Webcr) se-
riously underestimated the scope and significance of doctrinal disagree-
ments between the schools. Dissent on details was not regarded as heresy.
Johansen elaborates this point with skill and erudition and sums it up as
follows: “The respect for normative pluralism (7kbeilf ) is possible only
because the figh scholars conceive an ontological difference between the
knowledge as revealed by God in Koranic texts, the prophet’s praxis or the
community’s consensus on the one hand, and the knowledge which human
beings acquire through their own reasoning. The first one contains ab-
solute truth, the second one is fallible human reasoning. The second one
has to interpret the first but cannot aspire to reach its rank. Therefore Mus-
lim jurists recognize the contingency of all results of scholarly reasoning.
The acknowledgment of the contingency of all human action and reason-

ing is at the basis of the figh as a discipline which comprises different

methods and schools of thought (madhihib) and different organizations of”

scholars and upholds the cohesion of the scholars and doctrines.”®

Johansen’s overall argument is complicated. There is, on the one
hand, the thesis that Islamic jurists have traditionally held all human (and
therefore legal) reasoning to be based on probability not certainty, and, on
the other hand, the proposition that Islamic law has always distinguished

84. Ibid., p. 59.
8s. Ibid., p. 64.
86. Ibid., pp. 65—66.
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moral judgments from legal ones. Both theses are brilliantdy expounded _
The two then seem to be linked together through the idea that “certainty”
(‘ilm yagin) depends on observability—on the forum externum—with
which the law deals, as opposed to the forum internum, the domain of
“conscience” and so of ethics. It is not always clear whether the absolute
certainty referred to in this argument relates to the authority of the divine
text or to that of conscience.”” In any case, it seems to me that when it is
conceived as the hidden seat of self-government, “conscience” refers o
something at once modern and Christian. :

What defines “conscience,” in modern Christianity, is not simply that
it is “interior” and “hidden” (the mind of someone who calculates his or her
own interests is also hidden to others) but that it is the seat of a moral func--
tion responding sovereignly to the question: “What should I do ifI am to do
that which is good?” This conception of ethics has a h_istory,”’i of course, and
its great theorist was Kant. “The question here is not,” wrote Kant, “how
conscience ought to be guided (for conscience needs no guide; to have a con-.
science suffices), but how it itself can serve as a guide in the most perplexing
moral decisions.”® This proposition, with its emphasis on the absolute moral -
autonomy of the subject, would surely be rejected by medieval Islamic the-
ologians and jurists. Wouldn't Kant’s equation of morality with the certainty
of sovereign, internal judgment also come into question? “It is a basic moral
principle, which requires no proof,” Kant insisted, “that one ought to hazard
nothing that may be wrong . . . Hence the consciousness that an action which
1 intend to perform is right, is unconditioned duty. . . [C]oncermng the act
which I propose to perform I must not only judge and form an opinion, but
I must be surethat it is not wrong; and this requirement is a postulate of con-
science, to which is opposed probabilism, i.e., the principle that the mere
opinion that an action may well be right warrants its being performed.”®

87. “The forum internum is the instance of the religious conscience,”
writes Johansen, “the seat of the relation between God and the individual, of ve- -
racity and of absolute identity between the truth on the one hand, rights or ob-
ligations on the other. The forum externum is an instance of contingent decisions
which are legally valid and whose assertions about the facts of the cases are prob-
able” (ibid., p- 36).

88. See Alasdair Maclntyre, 4 S/yort History af Ethics, London: Macmll-
lan, 1966.

89. Immanuel Kant, Religion Within the Limits of | Rea.ron Alone, New York.
Harper-and Row, 1960, p. 173.

90. Ibid,, pp. 173—74; emphases in ongmal.
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Kant detested the old Catholic discipline of moral casuistry because it
sought to guide the conscience, especially in situations of uncertainty,
and would also surely have detested the practice of seeking fatwas. His
standpoint suggests that a category like makrih (reprehensible) has no
place in a truly moral vocabulary because it dilutes the absolute wrong-
ness of an act to which it is applied.”” But seen simply as the products of
ethical judgment one misses the practical use of the words makrih (rep-
rehensible) and mustahabb (desirable) in cultivating virtuous thought
and behavior-——forms of behavior that, incidentally, carry no punitive
sanctions.

This modern view not only takes the moral question to be quite dif-
ferent from the “social” question “How should I behave if I want to do
well?” but assumes that doing well and having it socially recognized that
one is domg well have nothing to do with acting morally. And yet it is pre-
cisely the way in which the answers to these two questions have been con-
nected (and disconnected) in Muslim societies that needs systematic in-
vestigation—-that is, how learning forms of thought and behavior properly
_(that would be socially recognized and admired as demonstrations and ex-
emplars of religious virtues) comes to be a precondition for acting ethically.
Johansen’s general approach makes it possible to investigate this connec-
‘tion fruitfully.

Johansen is absolutely right to maintain that Islamic law has always
distinguished between justiciable norms and those that are not subject to
the court’s ruling. Indeed this point is often missed by contemporary
scholars dealing with “intentionality” in Islamic law But is this point best
made by equating legal norms with observable acts and ethical norms with
nonobservable ones? I think not. Acting in a way that people generally rec-
oognize as makrizh (reprehensible) is observable, since an act is what it is be-
cause of the description under which it falls, and yet as Johansen himself is
at pains to point out, this behavior does not entail a judgment by the court
. in spite of its being “observable.” On the other hand, acts that are justicia-
ble (for example, contracts) may require an inquiry into aspects of behav-
ior that are “nonobservable” (such as intention)—as Johansen himself
clearly notes. ' ' :

91 Kant’s requirement that in order to act morally the conscience must
be certain of its rightness would also, incidentally, rule out the discourse of
modern bioethics that deals in probabilities rather than certainties—but that’s
another matter.
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Johansen’s attempt to identify the ethical dimension of figh in its rela-
tion to the law is of the greatest importance, but his characterization of it in
terms of disembodied “conscience” does not seem to me quite appropriate.
Besides it is, so I would argue, not essential to his basic view of figh. My po-
sition, at any rate, is that one should not try to map the interior/exterior bi-
nary directly onto ethics/law. The latter has to do with authoritative
judgments in cases of dispute over transactions and dispositions and in
cases where transgressions against particular norms are alleged to have oc-
curred. Both kinds of judgment carry important social consequences, and

‘both often depend on reconstructing what was not “visible.” The crucial
point is that they are, as justiciable cases, sanctioned by the use of violence

that the court can authorize. One might therefore reformulate the matter
by saying that it is not strictly the literal visibility of a justiciable event
that is at issue here but its objectification. Punishment inflicted on the
body-and-mind is possible only when a justiciable event can be consti-
tuted as a discursive object.

While the formation and exercise of virtues (a disciplinary process in
which rites of worship are involved) do overlap with what in modern parl-
ance is called “ethics,” one must be careful not to assume that ethics as such
is essentially a matter of internal conditions, with conscience as a sovereign
matter. That conscience is a purely private matter at once enabling and jus-
tifying the self-government of human beings is a necessary (though not
sufficient) precondition of modern secular ethics. The sharz %, in contrast,
rejects the idea that the moral subject is completely sovereign (Kant’s “con-
science needs no guide; to have a conscience suffices”). Islamic jurists cer-
tainly recognized that a Muslim’s relation to God ( fimd baynabu wa bayn
allih) cannot be the object of a judge’s (g4ds’s) verdict. But this is not be-
cause they thought this matter was practically inaccessible; it is simply that
being set doctrinally outside the jurisdiction of an earthly court of law, they
regarded it as legally inviolable.”? Nevertheless, they regard the individual’s
ability to judge what conduct is right and good (for oneself as well as for
others) to be dependent not on an inaccessible conscience but on embod-
ied relationships—heavily so in the learning process of childhood, but also

92. Hence, as Johansen has himself pointed out, classical Hanafi doctrine
forbade torture to extract evidence, but later figh accepted it for reasons of expedi-
ency (op. cit., pp. 407~8). See also his excellent essay, “La découverté des choses
qui parlent: La légalisation de,la torture judiciaire en droit musulman (XIITe-XTVe
sidcles),” Enquéte, no. 7, 1998.
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in adulthood where the intervention of authorities, relatives, and friends in
particular situations may be critical for the exercise of that ability or for
dealing with the consequences of its failure. Here body-and-mmd is the
object of moral discipline.

In brief, I submit that although the sh2ri2 does distinguish between
“law” and “ethics,” neither term should be understood in its modern, sec-
ular sense.

‘Shari‘a’ as a traditional discipline

In Safwat’s proposal for reform, the basic moral appeal is to con-
science in the Kantian sense. The shariz comes to be equated with ju-
risprudential rules concerning marriage, divorce, and inheritance, with the
resolution of disputes arising from such relationships, and also with the
rules for proper worship. The consequence of that equation is not simply
abridgement but a rearticulation of the concepts of law and morality. The
latter comes increasingly to be seen as rules of conduct whose sanctions are
essentially different from those of legal rules—that is, not subject to insti-
tutionalized, worldly punishments. This is precisely what one finds in the
liberal reform lawyers who describe the sharz 2 as “the law of personal sta-
tus” (ganan al-ahwil al-shakbsiyya), that is, as rules for regulating “the
family,” 2 modern institution built around the married couple. And one
finds it also generally among recent Islamists.

But in Abduh, the modernizing Azharite steeped in tasawwuf
(mysticism), there is a tension that is absent in the proposed reforms of
European-trained lawyers such as Safwat. For Abduh also invokes an older
conception of the shar:z. Thus on the one hand Abduh complains that

teaching and examining the shar? 2 in al-Azhar pays far too much attention

to ‘ibadat (rituals of worship) and far too little to mu'amalit (rules for so-
cial relations).”® But he also says that the judge’s authority requires more
than intellectual competence, that it depends on his developing certain
‘moral aptitudes and predispositions.

In Abdub’s words, “the Islamic shar z has intricate details which can-
not be taken into account except by someone who has informed himself
thoroughly of all its legal provisions, enquired properly into its objectives
and arrived at its precise meanings—that is, someone who knows its lan-

93. Muhammad Abduh, Tzgrir, p. 295.
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guage as well as its masters do. No man can attain to that state unless he
has acquired the shari from its practitioners, and has been brought up ac-
cording to the true religious tradition (¢lsunna al-diniyya al-sahiha). Fur-
thermore, the judge cannot be a preserver of family and domestic organir
zation merely by learning shari2 injunctions. The injunctions must
become an authoritative part of himself [thumma la yakinu al-qédi hifizan
nizim al-usr wa al-buyist ba'd al-ibisa bi abkimi al-shar hatta yakinu li
al-shar’i wa abkimibi sultin—ayy sultin ala nafsihi].”* That is to say, the
shari 2 must become part of the judge’s moral and physical formation, ceas-
ing in that context to be mere “rules”—although rules are what he deploys
in his judgments. (Incidentally, I make no claims about Abduh’s “real mo-
tives’—a topic on which historians and biographers have been happy to’
speculate—but about what the text says.)

. What such a passage reveals is not the banal recognition that rituals
of worship are a vital part of every pious Muslim’s upbringing. Nor does it
simply indicate that they are an integral part of the Islamic tradition. Tts in-
terest, I suggest, lies in the claim that increasingly correct social practice is
a moral prerequisite for the acquisition of certain intellectual virtues by the
judge. A knowledge of legal rules will not suffice—so Abduh insists—Dbe-.
cause the judge’s task is not simply the application of those rules. It is nec-
essary for him to know how to apply the rules in such a way that he helps

“to preserve the family.” The thought presented here is not that by being
seen to be religious the judge acquires the charisma to reinforce his au-
thority. Nor s it that faith and probity are essential crizeria for eligibility to
the status of judge.” On the contrary, Abduh is saying that the authorita-
tive character of the law can be recognized, and its rules properly applied,
only after a process of personal discipline that depends on ‘@/-sunna al-
diniyya al-sahiha—"the true religious tradition.” The tradition is not based
on rationally founded belief but on commitment to a shared way of life di-
vinely mandated. The techniques of the body (kinesthetic as well as sen-
sory) employed in rituals of worship are taught and learnt within the tra-
dition, helping to form the abilities to discriminate and judge correctly, for
these abilities are the precondition not only of Islamic ethics in general but-
also—and this is the point I want to stress—of the law’s moral authority

94. Ibid., p. 219.
95.-On some medieval dlscussxons about the preconditions for authoritative
legal reasoners, see Wael Hallaq, 4 History of Llamic Legal Theories (Cambridge:
Cambridge University Press, 1997), pp. 1r7-21.
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for the model judge. Whether, and if so how and to what extent, such cul-
tivation actually works, how it combines or conflicts with extra-shari‘ con-
ditions, are of course different questions—and questions for historical and
ethnographical research. But the conception here s that being a defective
judge is not unlike being a defective teacher in as much as both intervene
wrongly or inadequately in the developing lives of others. In other words,
itis when the shari 2 fails to be embodied in the judge that it becomes a set
of sacred rules—“sacred” because of the source of their sanction, “rules”
because of their impersonal and transcendent application.
~The view that Abduh takes here of the moral subject is not concerned
with state law as an external authority. It presupposes that the capability for
virtuous conduct, and the sensibilities on which that capability draws, are ac-
quired by the individual through tradition-guided practices (the sunna). Figh
is critical to this process not as a set of rules to be obeyed but as the condition
that enables the development of virtues. Abduh therefore repudiates the lib-
eral conception of the right to self-invention. Implied in this conception of
figh is tiot simply a comprehensive structure of norms (@4kam), but a range
of traditional disciplines, combining both sufism and the shari, on which
the latter’s authority depends. In other words, Abduh sees the “Islamic tradi-
~ tion” (the sunna) not merely as a law whose authority resides in a supernatu-
ral realm, but as the way for individuals to discipline their life together as
Muslims. The role of pain—penalty—is not to constitute moral obligation,
but (as indicated in Chapter 2) to help develop virtue as a habitus.
‘The fourteenth-century jurist Ibn Taymiyya, whose authority Abduh
" often invoked, expounded a doctrine of sufism that I think underlies Ab-
dub’s views. According to Ibn Taymiyya the only point of spiritual disci-
pline (the point that makes sufism essential) is to promote a convergence
" between human willing and the commands of God as expressed in the
shari . Thus for Ibn Taymiyya (and for Abduh) “at every stage the servant
must desire to do that which has been commanded him in the sh#riz and
avoid what has been forbidden him in the sharf2. When [the mystic Abd
al-Qadir] commands the servant to leave off his desiring, that pertains to
those things which have been neither commanded nor forbidden.” In this

- .96. Cited in Thomas Michel, “Ibn Taymiyya's Sharh on the Futub al-Ghayb
of Abd al-Qadir Jilani,” Hamdard Islamicus, 4/2, 1981, p. 5. Michel, in his very in-
téresting analysis of Ibn Taymiyya's theologlcal tract on sufism, goes on to com-
ment: “Ibn Taymiyya stresses that this primacy of the shari% forms the soundest
tradition in Sufism, and to argue his point he lists over a dozen early masters, as
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view, the performance of the shariz—spiritual cultivation of the self
through 7b4daz, the entire range of embodiments that define worship, to-
gether with supererogatory exercises as well as the norms of social behavior
(called mu'amalit)—are all interdependent. Together they occupy the space
that Ahmad Safwar would pre-empt for the legislative authority of the sover-
eign state and the moral authority of the sovereign subject.

There is, of course, a partial resemblance between this idea and the
one familiar to the social sciences as “habitus,” made famous by Pierre
Bourdieu but first introduced into comparative sociology by Marcel Mauss
in his famous essay “Techniques of the Body.” Mauss himself acquired the
concept from medieval Christian discourse, which continued and built on

the Aristotelian tradition of moral thinking”—a tradition that is also

shared with Islam.

The concept of habitus invites us to analyze any assemblage of em-
bodied aptitudes not as systems of meanings to be deciphered. In Mauss’s
view, the human body was not to be regarded simply as the passive recipi-
ent of “cultural imprints” that can be imposed on the body by repetitive
discipline—still less as the active source of “natural expressions” clothed in
local history and culture—buit as the self-developable means by which the
subject achieves a range of human objects—from styles of physical move-
ment (for example, walking), through modes of emotional being (for ex-

well as more contemporaneous shaykhs like his fellow Hanbalis, al-Ansari al-
Harawi and Abd al-Qadit, and the latter's own shazyth, Hammad al-Dabbas. Con-
versely no magam ot hal, no spiritual exercises, no status as spiritual gnide—even
when these are accompanied by miracles and wonders—can be considered valid
unless they promote obedience to the shari % command. However, within this
carefully delimited interpretation, the Sufi path is considered a salutary effort and
even essential within the life of the Islamic community. Its goal is to imitate those
who have approached near to God through supererogatory works in imitation of
the Prophet and the ‘shaykhs among the salaf.” The goal is not the unity of being
between God and the believer, as is spoken of by many mystical writers, but a
unity of will, where the believer actively wants and desires nothing but what God
desires and performs in his life. . . . Ibn Taymiyya is an activist, convinced that
God calls upon Muslims to undertake the responsibility of combatting external
enemies as well as internal evils, and that sabr [fortitude, patience] is the proper Is-
lamic response only to those things that cannot be prevented or controlled after all
man'’s efforts” (pp. 56, 7). #

97. See Mary Carruthers, The Book of Memory, Cambridge: Cambridge
University Press, 1990.
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ample, composure), to kinds of spiritual experience (for example, mysti-
cal states).

It is the final paragraph of Mauss’s essay that carries what are perhaps
the most far-reaching implications for an anthropological understanding of
secularism. Beginning with a reference to Granet’s remarkable studies of
Taoist body techniques, he goes on: “I believe precisely that at the bottom
of all our mystical states there are body techniques which we have not stud-
ied, but which were studied fully in China and India, even in very remote
periods. This socio-psychq-biological study should be made. I think that

there are necessarily biolg(éical means of entering into ‘communion with

God’.”* Thus the possibility is opened up of inquiring into the ways in
which embodied practices (including language-in-use) form a precondition
for varieties of religious (and secular) experience.”” The inability to “enter
into communion with God” not only becomes a function of untaught
bodies but it shifts the direction in which the authority for conduct can be
sought. And authority itself comes to be understood not as an ideologically
justified coercion but as a predisposition of the embodied self.

Conclusions

The importation of European legal procedures and codes in nine-
teenth-century Egypt were seen at the time, by Westerners and Egyp-
tians alike, as aspects of becoming Europeanized (mutafarnij) or civilized
(mutamaddin). Today most people prefer to speak of that process as sec-

98. Ibid., 122.
99. In Genealogies of Religion | attempted to explore this question with ref-
erence to medieval Christian monastic discipline. I deal there with how bodily at-

titudes were cultivated, but also with how sexuality (libido) was differently man- .

aged among Benedictines (who recruited children) and Cistercians (who recruited
adults only) in the education of Christian virtues. In the one case this involved try-
ing to direct the body’s experience; in the other, to reconvert the experienced body.
My suggestion was that not only the force and direction of universal desire but de-
‘sires in the form of specific Christian virtues may be historically constituted. Inci-
dentally, this line of thought should not be confused with the conditioning the-
sis—the notion that “beliefs” are “inculcated” by bodily repetition, as though the
self were an empty container to be filled with “belief” through ritual performance.
T argue specifically against that in my book—see chapter 4 of Genealogies of Reli-
gion, and especially pp. 143—44.
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ularization and modernization. The need to unpack these terms is rarely
recognized. -

The increasing restriction of shari 2 jurisdiction has been seen-as a
welcome measure of progress by secular nationalists, and as a setback by
political Islamists. But both secularists and Islamists have taken a strongly
statist perspective in that both see the shariz as “sacred law” that is
presently circumscribed but should in any case be properly administered
or further reformed by state institutions. This is not surprising since the
unprecedented powers and ambitions of the modern state and the forces
of the capitalist economy have been central to the great transformation of
our time. '

Nevertheless, a modern autonomous life (which is, paradoxically,
regulated by a modern bureaucratic state and enmeshed in a modern
market economy) requires particular kinds of law as well as particular
kinds of subjects of law. It is because the ideology of self-government
seems also to call for the “civilizing” of entire subject populations
through the law that the authority of the law and its reconstructive
power come to be taken as supremely important. Ideally that project re-
quires the installation of a particular conception of ethics and its formal
separation from the authority of law, both also delinked from “religion.”
Thus a useful study of Egyptian shari 4 courts during the first half of the
twentieth century concludes that “The state’s leaders and legislators were
reluctant . . . to create a split with tradition in this sensitive field of fam-
ily law; they felt the society was not yet ready for more drastic change
and that it was therefore preferable to introduce a modest reform in the
framework of the existing legal system.”'?> My argument, on the con-
trary, is that whatever the intentions of legislators, the legal reforms -
marked a revolutionary change.

Interestingly, the project of “civilizing” a populauon is one that secu-
larists and Islamists share, albeit differently. Both of them agree that the ru-
ral and urban lower classes are immersed in “non-Islamic beliefs and prac-
tices,” in a deep-rooted culture that owes more to Pharaonic and Coptic

.Egypt than it does to Islam brought by the sixth-century Arab con-

100. Ron Shaham, Family and the Courts in Modern Egyps: A Study Based on
Decisions by the Sharia Courts, 19001955, Leiden: Brill, 1997,-p. 228. However, the
study also shows that judges (gddis) were often quite innovative in adjusting their
decisions to changing socioeconomic circumstances.
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- querors.'®! Both agree also that these classes need to be educated out of
“their superstition, an obstacle to their becoming “truly modern.” And both
agree, finally, that the social power that can carry out this mission is the
one that already represents them as a nation and directly intervenes in their
lives: the modernizing state. Of course the two tendencies are by no means
the same; they do not draw on the same sensibilities. Each attaches to itself
elements of what is generally represented in political discourse as “the sec-
ular,” but not entirely the same elements.

Thus for secularists each citizen is equal to every othcr, an equal legal
and political member of a state that itself claims a single petsonality. In
their scheme the categories “majority” and “minority” technically relate to
electoral politics only, but j in practice they reflect entrenched social in-
equalities. For Islamists they are basic cultural categories that define citi-
zens as necessarily unequal. In the modern state, both make it difficult, if
not impossible, for people who belong to different religions (Muslims,

Christians, and Jews) to live in accordance with their traditions without— -

on the one hand—havirig also to be grouped invidiously as dhimmis (non-
Muslim protected subjects of a Muslim state) or—on the other hand—as
“ethnicities” (that is, as “minorities” unwilling or unable to assimilate to

“the national culture”).
In so far as “religion” is recognized in the texts of modern legal re-

101. This view has been greatly strengthened by the efforts of folklorists who
have constructed a secular, mass “culture” for Egypt (embracing tribes and urban-
ites, upper Egyptians and inhabitants of the Delta) within an evolutionary frame-
work that secures its continuous national personality. See, for instance, the stan-
dard survey of Egyptian folklore by Ahmad Rushdi Salih, A/-24ab al-sha'bi (Cairo,
first edition, 1954); the famous study of “immortality” in Egyptian cultural her-
itage—“an extremely anciént and continuous heritage”—by Sayyid ‘Uways in his
Al-khulad (Cairo, 1966); and the interesting dictionary of customs, manners, and
sayings compiled by Ahmad Amin: Qamiss al- 7dit wa al-taqilid wa al-ta@bir al-
misriyya, Cairo, 1953. Such writers, most of whom date from the Nasir period
(1952—70), are clearly inspired by a secular vision that denies the existence of any
. significant “cultural” distinction between Christians and Muslims within a unified

Egyptian nation. They draw freely from the writings of European folklorists and
- travelets from previous centuries. Ahmad Amin’s unacknowledged reproduction of

- numerous etchings from Edward Lane’s early nineteenth-century classic, An Ac- -

count of the Manners and Customs of the Modern Egyptians, reinforces the reader’s
impression of a tirheless and general Egyptian people. (For national hnstory, ho-
mogeneous time belongs to the larger frame within which “epochs” and “events”
can be plotted.)
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formers—-Amin, Safwat, and so forth—it comes to be thought of in moral
terms. The essence of religion—as Kant put it, and other moderns
agreed—was its ethics. (In contrast, the Kierkegaardian view makes a sharp
distinction between “religion” and “ethics.”)!% This meant that the attempt
to allocate “religion” or its surrogate to its own private sphere, defined and
policed by the law, was also an attcmpt to clear a space within the state for
modetn ethics. _

Put another way: whereas ethics could at one time stand independ-
ently of a political organization (although not of collective obligations), in
a secular state it presupposes @ specific political realm—representative

~ democracy, citizenship, law and order, civil liberties, and so on. For only

where there is this public realm can personal ethics become constituted as
sovereign and be closely linked to a personally chosen style of life—that s,
to an aesthetic.

A secular state is not one characterized by religious indifference, or
rational ethics—or political toleration. It is a complex arrangement of le-
gal reasoning, moral practice, and political authority. This arrangement is
not the simple outcome of the struggle of secular reason against the des-
potism of religious authority. We do not understand the arrangements I
have tried to describe if we begin with the common assumption that the
essence of - scculansm is the protection of civil freedoms from the tyranny
of religious discoutse, that religious discourse seeks always to end discus-
sion and secularism to create the conditions for its flourishing.

One of the many merits of Johansen’s account of classical Islamic law
is his demonstration that the shariz is a field of debate and dissent in
which the distinction between certainty and probability is pivotal, and that
this law has evolved in the context of changing social circumstances and ar-
guments. But just as important is his implicit suggestion that the authori-
tative closure of a debate is not necessarily a sign of discursive failure, that
it indicates a different kind of discursive performance altogether—the car-
rying out-of legal judgment. For legal judgment is not confined to the cog-

102. “The ethical expression for what Abraham did is, that he would mur-
der Isaac; the religious expression is, that he would sacrifice Isaac; but precisely in
this contradiction consists the dread which can well make a man sleepless, and yet
Abraham is not what he is without this dread” (Seren Kietkegaard, Fear and Trem-
bling (&) The Sickness Unto Death, Princeton: Princeton University Press, 1954, p.
41). Thus even in his conception of “religion” as deeply personal and experiential,
Kierkegaard stands in sharp opposition to the liberal, secularized view.
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nitive domain of truth, to a recognition of transcendent rules; it is also
central to the practical domain of punishment and pain.

The judicial process is an institution integral to every kind of state,
and it is always based on coercion. In order to understand “secularism” I
therefore did not begin with an a priori definition of that concept (“the
universal principles of freedom and toleration” or “a particular cultural im-
port from the West”). I tried to look at aspects of shar: 2 reform as both the
precondition and the consequence of secular processes of power. For the
law always facilitates or obstructs different forms of life 4y force, responds
to different kinds of sensibility, and authorizes different patterns of pain
and suffering. It defines, or (as in the present moment of genetic and cog-
nitive revolutions) tries to redefine the concept of the human—and so to
protect the rights that belong essentially to the human and the damage
that can be done to his or her essence. And it punishes transgressions (of
commission and omission) by the exercise of violence.
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