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years. These international human rights conventions generally regulate which incorporates the Refugee Convention’s rights regime by refer-

treatment of all persons subject to a state’s jurisdiction, and are therefore crigj and extends those protections to all refugees by prospectively elim-
sources of enhanced protection for refugees. Art. 5 of the Refugee Convengi the Convention’s temporal and geographical limitations for those
makes clear that the drafters were aware that refugees would be protected j which choose to be bound by it. The Protocol is not, as is com-
additional rights acquired under the terms of other international agreemeny pelieved, an amendment to the 1951 Convention: as Weis has
and that they specifically intended that this should be so. The next sectjg , “[wlith the entry into force of the Protocol there exist, in fact,
examines the most important of these complementary sources of refugee righg s dealing with the same subject matter.”'** The Full Federal Court
that have come into existence since the drafting of the Refugee Oo:én:.o:.. alia has reached the same conclusion, noting that states gy acceds to
col without first becoming a party to the Convention, and that those
so are immediately bound to grant the rights described in the
n to a broader class of persons — that is, to modern refugees from
¢ of the world — than would have been the case by accession to the
tion itself.'*

‘ominously, and in contrast to the provisions of the Refugee
..w? countries which are bound only by the Protocol have the
ithe time of accession to deny other state parties the right to refer

2.5 Post-Convention sources of refugee rights _

Apart from the minority of refugees who continued to benefit from specj
arrangements negotiated by the International Refugee Organization or cod
fied in earlier treaties, the internationally defined rights of most refugees!
1951 were essentially limited to those set by the Refugee Convention,
shown above, international aliens law was of no real benefit to refugees, sif
refugees have no national state likely to view injuries done to them as a mat g regarding their interpretation or application of the Protocol to the
of official concern.'?% A general system of conventional international hu snal Court of Justice.'>! One of the two countries eligible to have
rights law had yet to emerge. The scope of universal norms of human righ fis| election, Venezuela, has in fact excluded the Court’s

law, then as now, was decidedly minimalist.'?” 4

Since 1951, authoritative interpretations of rights set by the Refu§
Convention have been issued, and some binding enhancements to refug
specific rights secured at the regional level. Advances in refugee rights sii
1951 have, however, largely occurred outside of refugee law itself. s F g vent
aliens law has yet to evolve as a meaningful source of protection, the d¢ ﬂ....c*a?mnwww_m_owMNMWM%&z._m urgency of extending its persontal scope o

: : ' ¢ : : at the amended treaty would have required fresh

opment of a pervasive treaty-based system of international human righ by the states parties to the Convention, Instead, a new instrument, the 1967
has filled many critical gaps in the Refugee Convention’s rights regi flirelating to the Status of Refugees, was established, which does not amend the
Because treaty-based human rights are framed in generic terms, howe _ww.asﬂ_o..u and Ho&nnm it only in the sense that States acceding to the Protocol
there is a continuing role for the Refugee Convention in responding to# . EWMMHMMHMT_ﬂma._oum of the Convention in respect of a wider group of persons.
particular disabilities that derive from involuntary migration. It is ns ::mmzmwﬂwvwm_mmmw”ﬂ%&mwﬁwﬂwﬂm . c.o:m:.ESm An:nicr femgetement by
; ! " i . gutt i 1one materiqe with those provided for in

theless clear that the evolution of human rights conventions that mc Wention for additional groups of refugees not covered by the Convention on
refugees within their scope has resulted in a net level of legal protect 0f the dateline of 1 January 1951. As regards states not parties to the Convention,
mmm:mmnmnﬁ:\mﬂmmﬁ:rm:msimmmma_uﬁbnWm?mmmno:émso:.m< &55.

i Mﬂwﬁm mmwmﬁ_ﬁ wwﬁ:% ::QE‘. which they assume the material obligations laid
ing refugee-specific and general human rights, it is now possible to responié i onvention in respect of refugees defined in Art. 1 of the Protocol, namely
most critical threats to the human dignity of refugees. :

Sovered by Art. 1 of the Convention and th :
e ibid. at 50, ose not covered by reason of the
¢ %.nu,_wztzmwgma: and Muiticultural Affairs v. Savvin, (2000) 171 ALR 483 (Aus.
i h.um _wwoocv. per .HQWN J. Justice Katz thus concludes that “for parliament to
3 _mmmamw .Oc:é::a: as having been ‘amended’ by the 1967 Protocol is inaccu-
There have been few formal changes to the refugee rights regime sincé aﬁ:x%mﬁm%%ﬁﬁ.... s mwma like Australia, which was already bound by the
. . 3 , acce e : ol
entry into force of the Refugee Convention. The 1967 Refugee Eoﬁonom ce”: ibid. ing to the 1967 Protocol, the error is one of no practical
3 ‘15 <Eﬁ:
3 € Protocol

$o-

€ Protocol, Art. I(1),
is, “The 1967 Protocol relating to the Status of Refugees and Some Questions

ﬂo.mun H.m<,< of Treaties,” (1967) British Yearbook of International Law 39, at 60.
ecifically, “[t]he procedure for revision of the 1951 Convention, as provided for

2.5.1 Protocol relating to the Status of Refugees

ofv.m Wm?mmw Protocol, a state may enter a reservation regarding Art.
> which establishes the right of other state parties to refer a dispu

J. ..‘. ) b Jnm.ﬁm . :
126 %06 chapter 2.1 above, at p. 79. 127 e chapter 1.2 above. 3 3 onal Court of Justice. In contrast, Art. 42 of the Refugee Convention,
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_.clm&nzom._ww Several other states which have acceded to the Protocol, but
which are also parties to the Convention, have purported to make a similar
election. Yet because of the mandatory provisions regarding the Court’s jurisdic-
tion contained in the Convention, a dispute involving one of these states —
Angola, Botswana, China, Congo, El Salvador, Ghana, Jamaica, Rwanda, and
Tanzania — may still be referred to the International Court of Justice so long as it
involves the interpretation or application of the Convention, rather than of the
Protocol. As the substantive content of the two treaties is largely identical, it
would seem open to a state party to the Convention to refer a dispute involving
interpretation of the refugee definition or of refugee rights, so longas the subject
matter is not uniquely relevant to post-1951 refugees.

A decade after the advent of the Protoco), the United Nations Conference on
Territorial Asylum considered, but ultimately rejected, the codification of a new
treaty which would set a clear right to enduring protection for refugees. It
reached agreement in principle to require states to facilitate the admission of a
refugee’s spouse and minor or dependent children, and explicitly to interpret the
duty of non-refoulement to include “rejection at the frontier.”"*? The Conference
was also of the view that the enjoyment of refugee rights could legitimately be
made contingent on compliance with the laws of the state of asylum. No effort
has been made, however, either to resuscitate the asylum convention project, of

to formalize as matters of law the consensus achieved on either family reunifica-

tion or the scope of the duty of non-refoulement.

2.5.2 Conclusions and guidelines on international protectioft

Rather than formulate new refugee rights, the focus of effort since 1975 has
been to elaborate the content of existing standards in non-binding resolu-
tions adopted by the state members of the agency’s governing body, the
Executive Committee of the High Commissioner’s Program. These

«Conclusions on the International Protection of Refugees™' ™

addresses the scope of permissible reservations to that treaty,
enter a reservation to Art. 38, the equivalent of Art. IV of the Protocol.
Convention provides for obligatory jurisdiction of the International Court 0
any dispute relating to its interpretation or application, one reason for the Protocol

for some States to be able to make reservations to this jurisdictional clause™: Sohn aft

mxﬂ,mnm%mr Movement of Persons, at 113.
132 The other eligible country,
jurisdiction of the International Court of Justice. Because the option is
the time of accession, the United States cannot make such an election in the future. =
133 N Doc. AICONE.78/12, Feb. 4, 1977. See generally A- Grahl-Madsen, Territorial Ay
(1980).

134 These are periodically published in looseleaf form in UN Doc. HCR/1P/2, and

collected at www.unhcr.ch (accessed Nov. 20, 2004). UNHCR has also mmm:ocw_u !
Thematic Compilation of Executive Committee Conclusions” (March 2001), WIEE
organizes relevant Executive Committee Conclusions under sixty major chapters:

does not allow states to.
“While t&:
f Justice 11t

the United States of America, did not elect to exclude
/ available only &

LaJesd UNTIA
b} SV NLLUIIYIND AND UWUIELLINED
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such Emﬁ“ﬁm_.m as ﬂw.d-nﬂmmﬂ._o: m:mm non-refoulement,'** exemption from penalties
for illegal entry, conditions of detention,"” limits on Isi i
O de n,  limits on expulsion and extradi-
tion,” far Aok , e provision of identification documents,"” physical
security,  and the rights to education'*” and to undertake employment.'*> An

 offort has also been made to i i
&m S 0 _Mzma:m_wa:mra to respond to the special vulner-
abilities of refugees who are children, ™" women,"®” elderly,"*" or caught up i

, pina

mn.‘mnmmn Sm:.x._ﬁ While not matters of law, these standards hav

.mom:n& mc.ﬂm_oEQ as consensus resolutions of a formal body of e
representatives expressly responsible for “providing guidance M:m %uo<.mw:5m:m
'sensus on vital protection policies and practices.”"*® The Canadian mm%m‘_mmmuwﬂm

MM_MOKWHEF 35 n.:q the [Refugee| Convention the signatory states undertake
o wmﬂqﬁo dﬁﬂwwm Office of the United Nations High Commissioner
gees R) in the performa ¥ i
Refug N nce of its functiens and, i
ﬁmn.:nc_mr to facilitate the discharge of its duty of supervising the a | __~:
Mﬂwﬂuﬁwm the Oo:éM:on. Accordingly, considerable weight mro&ﬂw@q
recommendations of the Executive C i
glven 0 peccl : . e Committee of the High
mmissioner’s Program on issues relating to refugee &anz::mzm_d

ee Cuahmﬁhﬂ Executive Committee OCSHT..M»O:m Nos. 1 (1975 s 3 97 7), 6 (1977), 17
ﬁ
. 4 w :. ’

. tl ) > .mu 997 997 9 1
: . . A ¥ e : vw ﬁ— u_ 82 Hﬂ Y and 85 ﬁH@ my m:.mn—m—d_a at

%M mmmom. 44 (1986), 55 (1989), and 85 (1998).

. .Em.m‘ mwomﬁ._w % Wﬂ%,m M%W@Hﬁw w%mwww (1986), 46 (1987), 47 (1987), 50 (1988), 55
' Ibid. at Nos u:c.ﬁf . oY b L L1

b ; ,9(1977), 17 (1980), 21 (1981), 44 (1986

, ﬂmohmmwzwmw;w:Ss.@:w@e;& mm:m@_a (1986), 50 (1988),53 (1969). 61
: . 75), 9 (1977), 15 (1979), 2 . .

B S (1979), 22 (1989), 24 (1989), 47 (1987), 74 (1994), 84

mmwmmmmﬁﬂ.wmmmw; (1980), 24 (1981), 35 (1984), 64 (1990), 65 (1991), 72.(1993), 73 -
s o0 25150 2015044158 45158)461987) 48190754
Tbid. at Nos. 47 (1987), 58 (1989), mﬂuﬁv Yot i o st bl i el
and 85 (1995), , 74 (1994), 77 (1995), 80 (1996), 84 (1997),
- o G e

: ﬂh_wmw, m.:a 89 (2000), ), 72 (1993), 73 (1993), 74 (1994), 79 (1996), 85 (1998),
- '¢-at Nos. 32 (1983), 39 (1985), 46 (1987), 54 (1988), 60 (1989), 64 (1990), 68 (1992),

7 (1993)

» 73 (1993), 74 (1994

me (2000), ( ), 77 (1995), 79 (1996), 81 (1997), 85 (1998), 87 (1999),
1,

4 at Nos. 32 (1983), 85 (1998), 87 (1999), and 89 (2000).

Ibid. at Nos. 19
2 . 19
(2004), (1980), 22 (1981), 25 (1982), 44 (1986), 81 (1997), 85 (1998), and 100

ibid. at No. 81 (1997).
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and protection that are designed to go some way to fill the procedural

void in the Convention itself! "

Specifically, UNHCR’s authority under Article 35 of the Refugee
Convention'*? is a sufficient basis for the agency to require state parties to
explain treatment of refugees that does not conform to the Conclusions on
Protection adopted by the agency’s governing body. This authority to require
the international community to engage in a dialogue of justification is
comparable to the human rights droit de regard enjoyed by the General
Assembly:'®" UNHCR may legitimately expect states to respond to concerns
about the adequacy of refugee protection as measured by reference to
Conclusions adopted by the state members of its Executive Committee,

though it has no power to require compliance with those or any other

1
standards.'™”

It is less clear, however, to
UNHCR, but which have not been adopted as 2

Committee,
practice of giving particular w
and Criteria for Determining Refugee Status,
the basic precepts of refugee law prepared at th
Committee more than a quarter of a century ago.

49 pohaman v, Minister of Citizenship and Immigration,
Mar. 1, 2002), per Evans JA. To similar effect see Attorney General v.
257 (NZ CA, July 11, 2000), at 269.

150 «The Contracting States undertake to co-operate wit
High Commissioner for Refugees ... in the exercise of its functions,
cular facilitate its duty of supervising the application of the provisions
Convention”: Refugee Convention, at Art. 35(1).

151 gee chapter 1.2.3 above, at pp. 46-47.

152 Grates recently affirmed “the fundamental importance o
tion with the mandate to provide international protection to refugees

[their] obligations as States Parties to cooperate with UNHCR in the exercise 0
{and] {u]rge[d] all states to consider ways that may be required to strengthen the impll
mentation of the 1951 Convention and/or 1967 Protocol and to ensure closer noo_uam&
between States Parties and UNHCR to facilitate UNHCR's duty of supervising the appli
of the provisions of these instruments”™ “Declaration of States Parties to the 1951 Conven
and/or its 1967 Protocol relating to the Status of Refugees,” UN Doc. HCR/MMSP/2001/0
Dec. 13, 2001, incorporated in Executive Committee of the High Commissioner’s Prog
“Agenda for Protection,” UN Doc. EC/52/SC/CRP.9/Rev.1, June 26, 2002, at Part I, pd
8-9. The challenge of ensuring meaningful supervision and enforcement of the Re
Convention is briefly taken up in the Epilogue below, at pp. 992-998.

155 UNHCR, Handbook on Procedures and Criteria for Determining Refugee Status
reedited 1992) (UNHCR, Handbook).

150 14 1977, the Executive Committee “[r]equested the Office to consider t

— for the guidance of Governments — a handbaok relating to procedures 2
». UNHCR Executive Committee Conclus

of th

f UNHCR as the multilateral insti
... and recallle

(19

he nom&wnm f

issuing
criteria for determining refugee status

what extent standards recommended by
Conclusion of its Executive

are to be afforded comparable deference. There is a traditional
eight to the UNHCR’s Handbook on Procedures |
15 5 comprehensive analysis of §
e behest of the Executive

154 The Supreme Court of }

2002 ACWS] Lexis 1026 (Can. FCA,!
E, [2000] 3 NZLR?

h the Office of the United Nation
and shall in partiz

f its functions

catc
tia
-

=

2.5.2 UNHCR CONCLUSIONS AND GUIDELINES 11
LINES 5

3
.u...:m United mmiam, for example, determined that “the Handbook provides
significant guidance” on the interpretation of refugee law;'> EM_M,\._.M”
ouse ﬂwm Lords has gone farther, acknowledging Em:, b S;.E::m f
U HCR’s statutory authority, “[i]t is not surprising ... that wrw GZ_MOox
‘Handbook, although not binding on states, has high persuasive authori
; dis Bsn.r relied on by domestic courts and tribunals.”'>® Yet :aﬂac o _M:
Handbook is treated as a source of legal obligation. The House of | MM.MHM .
ed .ﬂrmn the Handbook “is of no binding force either in E::w.nw al o
sternational law,”"” while the New Zealand Court of Appeal has M:M._ wn
n.;na H.rmw the Ia.:%oow “cannot override the function of [the aao%wwm ’
aker| in mmﬁ%qa_sm:m the meaning of the words of [the Refu mJ
33 <mmﬁo=. . Indeed, courts have recently become increasingly gua mm ma_
eir appraisal of the Handbook’s authority,"* finding, for mxmww _m :Ma ¥
; nore [of] a practical guide ... than ... a document Mug%c:m:v:w i M: d
the meaning of relevant parts of the Convention.”"®" In its Emumﬁ HMU.“M

Jid

13
Wty

nized as an impor i

o == mmm:mmﬂwwﬂnﬁ_mo:ﬂnm#o.q guidance on matters to which it
. - antly less enthusiastic endorsement th
issued just two years earlier.'®? n the same
ﬁmMMr:m in Em am@.m:nm afforded the Handbook is no doubt largely
able to the increasing dissonance between some of its positions and

o

5 Deter mination Omemﬂ € a a va V.
ﬁ e Statu 977 g i
essed Nov. NS» Nﬁ:hy ’ 2 A vu at para. QUV. a :m,_u_m at ig(._.—d.#.mﬁﬂ.ﬁT

migration and Naturalization Servic ;

1967, ot 439, 22 ce v. Cardoza Fonseca, (1987) 480 US 421 (US SC,
MMM__.%W_MMMW .MSM m.s‘ the Home Department, ex parte Adan and Aitseguer, [2001] 2
v mm_ ec. .3_ 2000), per Lord Steyn. The Handbook has been treated as

il ,wm Q_Mm ent wﬂmﬂm of international practice on interpretation of refugee
: . Secretary of State for the H i
i ,.ﬁb Sppig <o mm.w‘ ome Department, [2002] EWCA Civ 1403
b _.W%\ ﬁ_emwwwum&ew MMR M.a..:m Departiment, ex parte Bugdaycay, [1987] AC 514 (UK

- 19 » per Lord Bridge of Harwich at 525; cited with i
Vriey mn.»,uwm_ﬁr {2003] NZAR 614 (NZ HC, Feb. 19 2003) i

e i ; :

w\:‘ M_HE Appeals Authority, {1998] 2 NZLR 291 (NZ CA, Apr. 2, 1998), at 300
o awwawwwx% ﬂmw_mﬂnr [2003] NZAR 614 (NZ HC, Feb. 19, 2003). . .
B (. Mmm\bmﬁm_. for Immigration and Multicultural and Indigenous Affairs

s s amﬂm » Dec. 20, 2002), the Australian Full Federal Court declined to m:gv
e 0m>:mﬂﬁ__~.§:o% m.gmﬂ the Eoﬁmmc:m in the UNHCR Handbook “were not
> alia and did not provide grounds for legal review of the Tribunal’s

#8.0f 2001 v. Minister

_.ﬂn~ o. Onﬂ. .wmu

hiat 484,

and Bulbyi .

=5 2003),
wm.odm.

3 Jor Immigration and Multicultural Affai

. . ral Affairs, [2002] ECAFC 32
; 2002). See also Todea v. MIEA, (1994) 20 AAR 470 (Aus. FC, Dec. mlmm
Secretary of Stat

by Bw.f f State for the Home Department, [2003] UKHL 15 (UK HL,
atn. 156.

[
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those which have resulted from the intensive period of judicial activism in . ple, the Full Federal Court of Australia declined to follow the approact
refugee law, which began in the early 1990s. In contrast to earlier times when L criminal law exclusion recommended in the Handbook, preferring w%ma -
there were few authoritative decisions on the content of refugee law, many . the tack endorsed in the UNHCR’s Global Consultations process mm& B %2
state parties today have developed their own, often quite comprehensive, .mwﬁﬁq codified in a Guideline on International Protection wes EB:E‘_E W_M,
judicial understandings of many aspects of international refugee law. Where s ~adian Federal Court of Appeal relied upon the “less nﬁmm.oan&: 5 ¥ M
no domestic precedent exists, courts are increasingly (and appropriately) = {aken to the definition of a “manifestly unfounded claim” in CWﬂMwM,

inclined to seek guidance from the jurisprudence of other state parties to Gl bal Consultations process to conclude that there is no internati ; n_
. Convention.'®® In this more mature legal environment, UNHCR’s views B sensus on the meaning of this term — even though the judgment K Pomw

on the substance of refugee law — at least where these are not formally codified : ged the existence of a formally adopted Executive OoBEw:mm nMMn_MMMMHH
through the authoritative process of Executive Committee decision-making - - .‘..nﬁ_w on point, characterized by the Court as providing for a “restricted
will inevitably not be treated as uniquely pertinent, but will instead be ﬂmebwbmuv to be given to the notion.'®® In contrast, the New Zealand Court of
considered and weighed as part of a more holistic assessment of the current SAppeal declined to give significant weight to the new wave of szmow
state of refugee law obligations. titutional positions because of their questionable legal pedigree:

Indeed, the recent proliferation of various forms of UNHCR position '
papers on the interpretation of refugee law has made it increasingly difficult 3
for even state parties committed to a strong UNHCR voice to discern the &
precise agency position on many key protection issues. Of greatest concern,
the agency’s Department of International Protection has commenced release
of “Guidelines on International Protection”'®* under a process approved in .
only the most general terms by its Executive Committee.'> While explicitly
intended to be “complementary” to the standards set out in the Handbook,'*
the standards at times appear to conflict with the advice of the Handbook.'"" 3
Such conflicts have not gone unnoticed by courts: in a recent decision, for}

The Guidelines do not, however, have a status in relation to interpretation
of the Refugee O.o:ﬁ::om that is equal to that of the resolutions of the
UNHCR Executive Committee ... I have focussed ... on the Executive

Committee’s views which in an
y event [ regard as the most v i
for the Court.'”” ¢ BRLREE

GWNWMW ﬁwm mwwwnm\_ﬂ: “could have sought refuge in another part of the same country™:
U » Handbook, at para. 91. Yet in its “Guideline on Internati m_—
.h.. W.MHUE_ m:wm_.: or _,wm*o.”mmos Alternative,” UN Doc. HCR/GIP/03/04 \me_am”m\pmmmow
:.Em M.”Ww ﬂﬂﬂ.: Mo E.m Handbook — CZIOW suggests that assessment should instead
o i whether the ?owom.ma area provides a meaningful alternative in the future The
fw%wﬁn.““_sﬂm Mwmmmm.amﬁ isall %m._doan important”: ibid. at para. 8. The point m.m not
i mhﬂﬁm& is less appropriate than :ﬁ; set by the Handbook, but simply that
! il CWA Iﬂmmmzowsm_wﬁam mmmaomn.rmm will ..on_w engender confusion and lack of
B e ESM M:M waﬂuw_nz:wm. \wﬁEEm to this concern, while the new Guidelines
e ed to , raw on .ﬁrm expert .mn?mnm received during the agency’s
oy, %m. WSR&. Cu,u.mmnc:é Committee of the High Commissioner’s
_.w,mﬁ i .ﬂo _@w Hmm for Protection, CZ Doc. EC/52/SC/CRP.9/Rev.1, June 26, 2002, at
mm..:w _,m.mnrmﬂ mm. o:ﬂ 6), the Guidelines at times diverge from even the formal conclu-
| moQLM:m E_wn process. Seee.g. J. Im.ﬁrmsaw and M. Foster, “Membership of a
B e o cﬂwc? , (2003) 15(3) International Journal of Refugee Law 477, at para.
R i Mmmmu.w. .mm appellate court gave weight to the new Guidelines on the
o o c,: o T.w ey ... Emr& from the Second Track of the Global
- — . m\ﬂzmﬂhﬁsa Protection Process™: Minister for Immigration and
. ww.« o :2& V. _uM icant S, .ﬁmoom_ FCAFC 244 (Aus. FFC, Aug. 21, 2002).
,u..ws o n_:mmmms omm_m MMMMNQHMH ”m.wmrw_um: mmﬂm: .moc:m.HmEm ofthe .O_o_ua Consultations]
B (et 4t g [the risks o return against nrw seriousness of the crime
R : state practice .:ﬁﬁ:mw that the balancing test is no longer being
: B oo M_%M ?W“ Mzﬁw in some .n:..; law jurisdictions™ NADB of 2001 v. Minister for
e eson one u mm.E«& m&a&? _Noow_. FCAFC 326 (Aus. FFC, Oct. 31, 2002).
B . Noo.B. er of Citizenship and Immigration, 2002 ACWS] Lexis 1026 (Can. FCA,
..%MJW MMMM,V& V. m@?%% Council of New Zealand Inc., [2003] 2 NZLR 577 (NZ CA,
,,qmgﬁmémm" , per \ c 39._. at para. CH. Justice Glazebrook gave the Guidelines
3 greater weight, noting that “it is also appropriate to have regard to ... the

163 gee J. Hathaway, “A Forum for the Transnational Development of Refugee Law: The!
IARLJ’s Advanced Refugee Law Workshop,” (2003) 15(3) International Journal of Refugeé
Law 418. . 3

164 a¢ of September 2004, six sets of Guidelines had been issued by UNHCR: UN Docs.:
HCR/GIP/02/01 ﬁmm:amm-an_mﬁma persecution); HCR/GIP/02/02 {membership of a parti
cular social group); HCR/GIP/03/03 (cessation); HCR/GIP/03/04 (internal relocation
alternative); HCR/GIP/03/05 (exclusion); and HCR/GIP/04/06 ?m:m.“o?vmmmm nwaamv.._

165 At its fifty-third session, the UNHCR’s Executive Committee requested UNHCR “10%
produce complementary guidelines to its Handbook on Procedures and Criteria fo
Determining Refugee Status, drawing on applicable international legal standards, ont State
practice, on jurisprudence and using, as appropriate, the inputs from the debates in
Global Consultations’ expert roundtable discussions”: Executive Committee of the H
Commissioner’s Program, “Agenda for Protection,” UN Doc. EC/52/SC/CRP.9/ReV:
June 26, 2002, at Part IT], Goal 1, Point 6. The Executive Committee clearly did not inten¥
that these guidelines should be the sole, or even the primary, means of advancing
development of refugee law, since it simultaneously agreed that the agency should amxmi,m

areas that would benefit from further standard-setting, such as (Executive OoBEE“.:W
Conclusions or other instruments to be identified at a later stage™: ibid. at Goal L, wo_.a..”,.
166 Eyecutive Committee of the High Commissioner’s Program, “Agenda for m_dﬁn:ca.,..
UN Doc. EC/52/SC/CRP.9/Rev.1, June 26, 2002, at Part 1, Goal 1, Point 6. ¥
167 Eor example, on the question of what has traditionally been referred to as the “intes
flight alternative,” the Handbook directs attention to the retrospective question 1



We thus find ourselves at a moment of significant normative confusion on
the appropriate source of UNHCR institutional advice on the substance of
international refugee law. The critical role of UNHCR in providing Art. 35
guidance to state parties is compromised not only by the sheer volume of less-
than-fully-consistent advice now emanating from a multiplicity of UNHCR
sources, but more fundamentally by recent efforts to draft institutional
positions at such a highly detailed level that they simply cannot be reconciled
with the binding jurisprudence of state parties. It would therefore be in the
best interest of all that general principles of refugee law interpretation
intended to be taken seriously by state parties be codified in formal, and
clearly authoritative, resolutions of the UNHCR’s Executive Committee,
More detailed guidance may sensibly be gleaned from a compendium of
norms prepared by the agency itself, but that advice should rather be pre-
sented in a unified form that does not risk the confusion or conflicts of the
present array of the Handbook, Guidelines, and various other UNHCR posi-
tion papers. More preliminary thinking is best presented as such, with any
effort at codification by the agency delayed until there is truly a clear and
principled consensus achieved in the jurisprudence of state parties.

2.5.3 Regional refugee rights regimes

Regional refugee law in Africa establishes auxiliary rights for refugees in that
region. The Convention governing the Specific Aspects of Refugee Problems

in Africa'”" requires participating states of the African Union (formerly the -

Organization of African Unity) to “use their best endeavors consistent with

their respective legislation[ ] to receive refugees and to secure [their] settle-
ment” until and unless voluntary repatriation is possible.'”* The duty of non-
refoulement is explicitly recognized within the region to prohibit rejection at
the frontier, and to apply whenever there is a risk to the refugee’s “life, -
physical integrity, or liberty.”'”* Equally important, states bind themselves “.w
to take account of the security needs of refugees, settling them away from the |
frontier with their country of origin.'”* In return, refugees are to respect the
asylum state’s laws and comply with public order measures. They are also
“subversive activities against any Member State
of the OAU,” and even from expressing political or other views if “likely to ¢

prohibited from engaging in

Guidelines ... because the Immigration Service refers to them .

role”™ ibid. at para. 271.
171 Convention governing the Specific Aspects of Refugee Problems in Africa,
14691, done Sept. 10, 1969, entered into force June 20, 1974 (OAU Convention).
172 Ibid. at Arts. II(1) and V. '7* Ibid. at Art. TI(3). 7" Ibid. at Art. 11(6).

.. and cannot be seen f0
‘pick and choose’ the parts it wishes to comply with. It is also relevant that New Nmmwm.:n_
will be judged in the light of those Guidelines by the Office of UNHCR in its monitoring =

10011 UNTS

use tension between Member States.”'”” The African Convention therefore
goes peyond the basic indifference of the Refugee Convention to the political
- rights of refugees,'’® and purports to deny some forms of political free speech
g the cost of enhanced basic protection rights."”
I The Cartagena Declaration of 1984'7® has been recommended to states in
e Americas by the General Assembly of the Organization of American
. ates.7? Although it is not a binding agreement akin to the African
pion’s treaty, the Cartagena Declaration provides a clear statement of the
sion’s optic on desirable protections for refugees. The inclusive African
ading of the duty of non-refoulement and that region’s undertaking to
seure the physical protection of refugees are adopted by the OAS."® There
ve moreover commitments to refugee integration, self-sufficiency, employ-

and family reunification.'® The Cartagena Declaration explicitly
182

Bt
ment,
n.m.... s the continuing value of the Refugee Convention’s rights regime,
ind does not condition its expanded definition of refugee rights on the
nciation of political or other activity. To date, however, it has not been

ymalized as a matter of binding law.

2.5.4 International human rights law

fntial change. The Refugee Convention was only the second major human
s convention adopted by the United Nations.'®” The only contemporaneous
smulation of international human rights was the Universal Declaration of
iman Rights, an unenforceable General Assembly resolution.'®* Today, on
other hand, binding international human rights law has been established by
1966 Human Rights Covenants, specialized universal accords, and regional
rights regimes in Europe, Africa, and the Americas. As the UNHCR’s
utive Committee has observed, the modern duty of protection therefore
at Art. IIl. ~ '7° See chapter 2.4.4 above, at pp. 100-101.

e the African treaty’s failure to guarantee political rights to refugees is likely not in
! ﬁb@&ﬁ.&cn of the Refugee Convention itself (see chapter 6.7 below, at pp. 882-885),
5 sweeping prohibition on political activities cannot be reconciled to duties under the
ovenant on Civil and Political Rights: see chapter 6.7 below at pp. 897-905.

Doc. OEA/Ser.L/11.66, Doc.10, Rev.1, at 190-193 (OAS Cartagena Declaration).
'UNHCR, “OAS General Assembly: an Inter-American Initiative on Refugees,” (1986)

: ”...m,Om:mmmsm Declaration, at Part III(5), (6), and (7).
¢ _m. at Part I11(6), (11), and (13). '* Ibid. at Part III(8).
u_,.w@?mmm Convention was preceded by the Convention on the Prevention and
hment of the Crime of Genocide, UNGA Res. 260A(11I), adopted Dec. 9, 1948,
hite ed into force Jan. 12, 1951.
e chapter 1.2.3 above, at p. 45.
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goes beyond simply respecting the norms of refugee law; it includes also the
obligation “to take all necessary measures to ensure that refugees are effectively
protected, including through national legislation, and in compliance with their
obligations under international human rights and humanitarian law instruments
bearing directly on refugee protection.” i
Indeed, the maturation of human rights law over the past half-century has
to a certain extent filled the vacuum of protection that required the develop-
ment of a refugee-specific rights regime in 1951. As a preliminary matter, it
might therefore be asked whether the rights regime set by the Refugee
Convention retains any independent value in the modern era of general
guarantees of human rights.
It is certainly true that refugees will sometimes find it in their interests to
rely on generally applicable norms of international human rights law, rather
than on refugee-specific standards.'®® Of greatest significance to refugees,
nearly all internationally recognized civil rights are declared to be universal
and not subject to requirements of nationality.'™ The International
Covenant on Civil and Political Rights generally extends its broad-ranging
protection to “everyone” or to “all persons.” 188 fach contracting state under-
takes in Art. 2(1) to ensure the rights in the Covenant “to all individuals
within its territory and subject to its jurisdiction . .. without distinction of
any kind, such as race, colour, sex, language, religion, political or other
opinion, national or social origin, property, birth or other status.” While
nationality is not included in this illustrative list, it has been determined to be
embraced by the residual category of “other status.”'® Thus, the Human
Rights Committee has explicitly affirmed that “the general rule is that each

one of the rights of the Covenant must

between ci
requirement of no
Covenant.”'*® More recently,

n-discrimination in respect of the rights guaranteed by the

185 [JNHCR Executive Committee Conclusion No. 81,
Protection” (1997), at para. (e), available at www.unhcr.ch (accessed Nov.

186 T} UNHCR Executive Committee has, for example, affirmed “that States mus

20, 2004)-

be guaranteed without discrimination |
tizens and aliens. Aliens must receive the benefit of the general

the Committee has held that rights may not be

“General Conclusion on Han:ﬁmon& :

t continué
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limited to nm:mmum of a state, but “must also be available to all individual
qwmm«awwm_mm of :mﬂo:w:? or statelessness, such as asylum-seekers _ms,M_ cw 9
mmmm... The Civil and Political Covenant is therefore a critical i
rights for qm?mmn_& mandating attention to matters not maawnmmwmz.ﬂno Mm
Nm?mmm Oo:<»=ﬂo~.r such as the rights to life and family :.mmao”_._ H M
opinion and expression, and protection from torture :i._:am:w ord ﬁm ;
 treatment, and slavery. , sHaliig
:..wm. .an%.”mwwm MMMWMMEP because the OoAmSm‘E on Civil and Political Rights is
i : . y to persons who reside in their state of citizenship, it d
" pot deal with refugee-specific concerns, including recognition Om@. OWM
~ status, access to naturalization, immunity from penalization for ille Mﬂwnmohm.a
the need for travel and other identity documents, and especiall mon:..:r
from refoulement. Moreover, even where the subject matter of ﬂW%Q%_n:om
b ‘.or:nm_ Oo<m:mm.ﬁ is qﬂ@m:ﬁ to refugees, the Covenant often mozﬂw_ww 5
ghts ow_.ﬂrm basis of inappropriate assumptions. For example, the Ci mw
and Political Covenant sets guarantees of fairness in ?&&m% mo ma. "
but does not deal with the more basic issue of access to a court s Humﬁ Hmcﬁwm.
igees and o.ﬁrmm aliens, unlike citizens, are not always able mzww_%nﬁo.m:a, M#
c al _.man__mm.. Perhaps most ominously, governments faced with n:% .
blic nBQ.m.memm_ are authorized to withdraw all but a few core n?mm i w:m
on uc.z-m.cmmﬁm, 3 even if the measures taken would ordinarily amo :mﬁ .
: ..B.H_wwmﬁgm discrimination on grounds of national origin EM: oﬂz%%ﬁo
fus. - In the result, though the Covenant on Civil and ﬁm:ﬂn&uwwm:a MM

H : . “
. cﬂmumﬂﬂwhmﬁw WOEE:E? General Comment No. 31: The nature of the general
states parties to the C "
O eyl ovenant” (2004), UN Doc. HRI/GEN/1/Rev.7,
ompare Civil and Political i
H Covenant, at Arts. 14-16, with the Refugee Convention, at
rights whi
gh mw,”.vn_wn: 9%:2 be suspended are the rights to life; freedom from torture, cruel
.:3»:. czmsmun anm ing treatment or punishment; freedom from slavery; mﬁmmaom_, moé_
or contractual breach; freedom from ex post facto criminal law; recogni-

On as a person; and freed n
. ; om of th i igi “Avi
. = ought, conscience, and religion: Civil and Political

|

to be guided, in their treatment of refugees, by existing international law and humani= arily, emergency deragation .
tarian principles and practice bearing in mind the moral dimension of providing refugeé wever, the grounds of :SWm. ! .B_c& ‘not be imposed in a discriminatory way.
“General Conclusios es explicitly omit refi permissible discrimination for emergency derogation pur-

y omit reference to several of the general grounds on which discriminatio
n

Committee Conclusion No. 50,

protection”™ UNHCR Executive
ras (¢), available at www.unhcr.ch

on International Protection” (1988), at pa
Nov. 20, 2004).
187 The exceptions are that only citizens are granted the rights to vote, to
to enter the public service: Civil and Political Covenant, at Art. 28,
188 gee chapter 2.5.5 below, at pp. 127-128.
189 Ope commentator prefers to ground his anal
“distinction of any kind”: Lillich, Rights of Aliens, at
190 {JN Human Rights Committee, “General Comment
the Covenant” (1986), UN Doc. HRI/GEN/1/Rev.7, May 12, 2004, at 140, para. 2.

run for office,

ysis in the notion of nationality %
46.

annmmom,

and.
s
P
_

No. 15: The position of aliens un¢ ‘

hibited u ivi i
B oo mno”MMM Mwm M_M,m”mwz Political .Omca:m:r. ‘The omissions include discrimina-
R e M:& vmm.c.n other opinion; national origin; property; birth or other
. R _Jm Enm_. .09552, at Arts. 2(1) and 4(1). The UN Special
e vl w&hnx‘w 5 0 os..n_:m.m:m has suggested that “[t}his omission, according
B ot Stoce oo ”“‘M.m. was ::ﬂ:,o,._m_ because the drafters of the Covenant under-
B it wrmmm wn 1y _Em.0m :mm_o:m_ emergency, have to discriminate against non-
erritory”: UN Commission on Human Rights, “Preliminary Report

c m—unnmm_ Ra %
pporteur on the Right: it »
Hne 6, 2001, at para. 37. ights of Non-Citizens,” UN Doc. E/CN.4/Sub.2/2001/

gk
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principle extends its protections to refugees, it does not dependably provide

for all basic civil rights needed to address their predicament.

The continuing value of refugee-specific rights despite the advent of
broad-ranging international human rights law is even more apparent in the
field of socioeconomic rights. While the basic non-discrimination obligation
under the International Covenant on Economic, Social and Cultural
Rights'”” is essentially indistinguishable from that set by the Civil and
196 developing countries are authorized to decide, con-
sidering their economic situation, the extent to which they will guarantee the
economic rights of the Convention to non-nationals,'”” If subjected to this
fundamental limitation, the vast majority of the world’s refugees (who are
located in the less developed world) might be denied employment or sub-
sistence rights. The Refugee Convention, in contrast, sets absolute, if less
exigent, expectations of states in the field of economic rights.

Second, as with the Civil and Political Covenant, the substantive formula-
omic rights in the Economic, Social and Cultural
Covenant does not always provide sufficient contextual specificity to ensure
respect for the most critical interests of refugees. For example, while the
Economic, Social and Cultural Covenant establishes a general right to an

Political Covenant,

tion of general socioecon

UNGA Res.

195 {oternational Covenant on Economic, Social and Cultural Rights,
Social

2200A(XX1), adopted Dec. 16, 1966, entered into force Jan. 3, 1976 (Economic,
and Cultural Covenant).
Two kinds of distinction are sometimes asserted. First, while state parties to the Civil and
Political Covenant agree to grant rights to all without discrimination, the contempor-
aneously drafted Economic, Social and Cultural Covenant requires only an undertaking
that whatever rights are granted may be exercised without discrimination: compare Civil
and Political Covepentyat Art. 2(1) and Economic, Social and Cultural Covenant, at
Art. 2(2)/ Superficially, this would suggest that whereas the Civil and Political Covenant
prohibits limitation of the category of rights holders, the formulation in the Economit,
Social and Cultural Covenant does not. In fact, however,
Social and Cultural Covenant are granted to “everyone” or “all,”

196

Economic,
any practical distinction between the non-discriminati
Second, the non-discrimination provision in the Civil ar
more inclusively framed than its counterpart in the
Covenant. Whereas the former prohibits

based on the listed forms of status, the Economic, Social and Cultural Covenant pro

the various rights in the
nullifying
on clauses in the two Covenants.
1d Political Covenant seems t0 be
Economic, Social and Cultural .

“distinction of any kind, such as” a distinction
hibits
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aa—m@cwﬁm standard of living, it does not explicitly guarantee equal access to
Ewmou_;m.mﬁﬁﬁj? a matter of frequent immediate concern to involuntar
migrants in war zones and other areas of crisis.' ™ !
Most ni&nm:ﬁ generally applicable socioeconomic rights are normally
conceived simply as duties of progressive implementation.'™ Under %w
Economic, Social and Cultural Covenant, for example, states are required
- gimply to “take steps” progressively to realize Economic, Social and OM_::S_
ﬁmra to the extent possible within the limits of their resources.’® The
.Fm?mmn .ﬁo:é:&o? on the other hand, treats socioeconomic im_.:.m on par
with civil and political rights. They are duties of result, and ma :oﬂtwum
avoided because of competition within the host state for scarce ﬁmmoﬁanom

2.5.5 Duty of equal protection of non-citizens

s among the various protections now guaranteed by international human
hts law, the duty of non-discrimination clearly has the potential to be of
‘_‘.Hnm.ﬁ value to refugees. Because it is an overarching principle governing the
@ﬂm.:z.uu o.mm wide array of, in particular, public goods, the legal duty cmmo?
scrimination can be an effective means by which to address the need to
enfranchise refugees on a multiplicity of fronts. To the extent that the main
@“.nwﬁ o.m u.ﬂ.:momm is to be accepted by a host community, a guarantee of

i —_ _

5 MMMMMMMMMW_. “M_mf in fact be virtually the only legal guarantee that
'he value of protection against discrimination is, of course, a function of
.._92 duty is framed. As McCrudden has observed, _

k- .;m:w 1s no one legal meaning of equality or discrimination applicable in

i the a._m?m.msﬁ circumstances; the meanings of equality and discrimination

are diverse. There is no consistency in the circumstances in which stronger

or weaker now,oﬂuﬁw 0».. equality and discrimination currently apply. There is

H“ MMM AWHMWMMMMW wamnw.v_n or purpose c:aﬂ._izm the principles of equal-

-l scrimination m:d.ﬁ:q applicable; the justifications offered
. e legal principles of equality and non-discrimination are diverse.*’

]

= “Ompare Economic, Social £ i
: e al and Cultural Covenant, at Art. 11, with Refugee Convention,

0 ﬁwuﬁ . . P
case of the Civil and Political Covenant, the Human Rights Committee has

“discrimination of any kind as to” the enumerated types of status. But unless it 153 erved «
suggested that no differentiation, even on patently reasonable grounds, can ever be mumm that “[t]he requirement under article 2, paragraph 2, to take steps to give effect
permissible in relation to rights under the Civil and Political Covenant, no concretes cE.o,ﬂm.:mi rights is unqualified and of immediate effect. A failure to comply with
» Nof. i 1gation c; justi : iti .
Nor. e g cannot be justified by reference to political, social, cultural or economic

consequences flow from use of the word “distinction” rather than “discrimination.

does it matter that one Covenant prohibits discrimination “such as
grounds, while the other proscribes discrimination “as to” those sa
the list under both Covenants includes the generic term “other stat
each case is an inclusive duty of non-discrimination, including, for exam le,
Y &
discrimination in relation to refugees and other aliens.
197 Economic, Social and Cultural Covenant, at Art. 2(3).

» that based on certaift
me grounds. mnnmamw

us,” the net result 10
non-

iderati b »
1: ;MMM”M”M sm.:w.:: the State™ UN M.._::.ams Rights Committee, “General Comment No,
55, Un s of the mn:n.am_ legal obligations imposed on states parties to the Covenant”
A y » L o.n. HRI/GEN/1/Rev.7, May 12, 2004, at 192 para. 14.
o:J.=n. Social and Cultural Covenant, at Art. 2(1) '
. E w\—nﬁﬂamm:. “Equality and Discrimination ...m: D. Feld 1., Engli 1
; B0l X1, 2004) (McCruduen, “Bqanlity") E“E . a.vm man ed., English Public Law
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Despite the breadth of possible applications, Fredman helpfully suggests that
the common ¢ore of non-discrimination law is to ensure “that individuals
should be judged according to their personal qualities. This basic tenet is
ened if individuals are subjected to detriment on the basis only of
their status, their group membership, of irrelevant physical nrmamnﬁﬁ.ﬁmanm.:uﬁ

The core understanding of non-discrimination thus requires simply that

irrelevant criteria not be taken into account in making allocations: it is
essentially a fairly formal prohibition of arbitrariness, which requires that
any unequal treatment be “properly justified, according 10 consistently
applied, persuasive, and acceptable criteria.” 2 Tt follows, of course, that
not every differential allocation is discriminatory: the concern is tO draw a line
between invidious E.;Q._E,EBOQV and socially acceptable ?o?&mnaa._zmﬁo&;
distinctions. While this can be 2 vexed question, international human rights
law normally stipulates grounds on which distinctions are ?mm_,_aﬁﬁ?m_i
arbitrary, including where allocations are based on forms of status or personal
characteristics which are either immutable or fundamental 10 one’s identity.
Because decisions ﬁﬂm&om.ﬁna on such criteria are clearly prone to stereotypical
and hence arbitrary assumptions, they undermine the duty to consider indivi-
duals on their oWn merits.

Zo:-m.;naﬁ.;mﬁo: law’ non-arbitrariness is often more
rigorously conceived where “prized public .woo%ii _including buman rights -
are at stake. This may, for example, take the form of heightened scrutiny
or insistence on @ ﬁSﬂOﬂ._o:&._Q test in the assessment of the rationality of
the differential allocation under scrutiny. Critically, scs-&mnaﬁwnﬁ._oﬁ may
also be conceived ina way that moves the principle beyond simply a prohibition
of allocations shown to be based on irrelevant or otherwise arbitrary criteria
(which requires often difficult, if not .H_ﬁwommwoﬁv comparative assessments) 10
includealsoa prohibition of conduct which i effect, even if not by design, results
in an arbitrary allocation at odds with the duty to ensure
treated in accordance with their particular merits. Indeed, formal equality
treatment may itself result in discrimination. As Fredman writes,

ple in the same way regardless of their differing backgrounds frequently
5205 Most important of alb non-discrimination may also
{ arbitrary allocations = whether bY

contrav

s insistence on

of

ﬁmo
entrenches difference.
be understood to be not only a prohibition ©
design, Or as measured by effects — but also an
opportunity- Under such an understanding, non-discr
authorities “to do more than ensure the absence of discrimination - - -
to act positively to promote equality of opportunity between different &

redman, Dw%::.:mmai, at 66.

204 1yid. at para. 11.76-

Discrimination Law (2001) (F

5. Fredman,
McCrudden, “Equality,” at para. 7L,
imination, at 106.

Fredman, Discrt
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that individuals ar€ -

“treating |

affirmative guarante€ of mnsm_
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¢ w?.o:mroﬂ.: mw %.o:Q making and in carrying out all
uty applies.

- The core guarantee of non-discrimination in internati

: | : a national human rights

{aw is that found in Art. 26 of the Civil and Political Covenant. This E:mnEm

and broadly applicable guarantee of non-dis

those activities to which the

crimination provides that:

All .wmnmoum are equal before the law and are entitled without any discrimi
sm:o.m.S the equal protection of the law. In this respect the law sh _ﬂ._
?or&_.ﬂ any discrimination and guarantee 10 all persons ,nﬁc,m_ and mmnnﬁ.,“
protection against discrimination on any ground such as race colour =
Janguage, religion, political or other opinion, natio . =y
& property, birth or other status.””

._.dﬁumm
- Art.

nal or social origin,

there are many other guar

antees of non-discriminatio
each of the Human Rights Covenants,
o rlfrmm isunique in that its ambit is not limited to the allocation
HW. m_ﬁmw y the rights found in any one instrument. Art. 26 rather governs
“the allocation of all public goods, including rights not stipulated by the

.

‘ Covenant itself. As summarized in G >

. : eneral Comment 18 of t

I .m_ug Committee, e Human

n — for example,
and Art. 3 of the Refugee

—B.Zmndm 26 does not merely duplicate the guarantee already provided fori
article 2 [of the Civil and Political Covenant] but provides in itself M””
autonomous right. It prohibits discrimination in law or in mmn.u in any field
namﬁmﬁa.ms& protected by public authorities. Article 26 is ﬁmﬂﬁ.oﬂw con-
nmn.ﬁnn__ .2:7 the obligations imposed on States parties in regard to thei
_.umw_mum:oq_ m:a?m application thereof, Thus, when legislation isadopted ﬂw
Mo HMM:n ?M,Jn it Bﬁn 8.5@@ Mz:r the requirement of article 26 that its
2.; sl ould not be discriminatory. In other words, the application of
the principle of non-discrimination contained in article 26 is not limited
those rights which are provided for in the Covenant.”® *

g. o ap . » 2
) Gm MMMMME Wﬁﬂm_:? at para. 1187, 7 Civiland Political Covenant, at Art. 26
R o) Gz_gco._”mu.mmﬁﬁ__umwmmﬂ_&ﬁov “General Comment No. 18: Zou.&mnﬁ.._a..ﬁmmom.:
& , ; :N/1/Rev.7, May 12, 2004, at 1 : 'his princi
L . GE y 12, , at 146, para. 12. This principle h
’ rmed in the jurisprudence of the H i i, o
K. . uman Rights Committee, i i
mh”ﬁmw _.ws Pepels v. Netherlands, UNHRC Comm. No. 484/1991, CML ﬁ_vwm_:m%ww__mmﬂ
oy Aw»:.www__%mﬂ%a July 15, 1994, at para. 7.2 and Pons v. Spain, CZT:.”D Comim
. Doc. CCPR/C/55/D/454/1991, decided Oct. 30, 1995, at para. 9.3, _m
m. No. 677/1996, UN Doc. CCPR/C/74/

MN_M%%\F v. Trinidad and Tobago, UNHRC Com
19 i
96, decided Apr. 1, 2002, mc,_, example, the Comittee “recall[ed] its established
¢ Covenant prohibits discrimination in law and in fact

jurisprudence that article 26 of th
protected by public authorities™: ibid, at para. 9.8. 1t thus

. “_ any field regulated and

- determined i i i

, that it had the authority to determine whether the discretionary decision of
death sentence was exercised in a

el

=

: m_n m.nm.mammm regarding whether to commute 2
; 1scriminatory way.
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The first branch of Art. 26, equality before the law, is a relatively formal
prohibition of negative conduct: it requires simply that there be no discri-
mination in the enforcement of existing laws. Several delegates to the Third
Committee of the General Assembly argued that this guarantee of procedural
non-discrimination, standing alone, was insufficient. For example, the repre-
sentative of the Philippines observed that the obligation to ensure equality
before the law would not preclude states from “providing for separate but
equal facilities such as housing, schools and restaurants for different
groups.””” The Polish delegate agreed, pointing out that even much South
African apartheid-era legislation could be reconciled to a guarantee of equal-
ity before the law.>'® These concerns suggested the need for a duty of non-
discrimination addressed not just to the process of law enforcement, but to
the substance of laws themselves.

The precedent drawn upon by the drafters of the Civil and Political
Covenant was the principle advanced in the Universal Declaration of
Human Rights of a right to equal protection of the law.>'! As reframed in
the Covenant, the equal protection component of Art. 26 is an extraordinarily
inclusive obligation, requiring that “the legislature must refrain from any
discrimination when enacting laws ... [and] is also obligated to prohibit
discrimination by enacting special laws and to afford effective protection
against discrimination.”*'? While commentators are not unanimous in their

interpretation of Art. 26,2"? both the literal text of this article and an appre-
ciation of its drafting history suggest that this provision was designed to bean
extraordinarily robust guarantee of non-discrimination including, in parti-
cular, an affirmative duty to prohibit discrimination and effectively to protect
all persons from discrimination.*"*

It is true that the provision was originally drafted as no more than

a guarantee of “equality before the law,” and that the second sentence’s
prohibition of discrimination was amended to reinforce this purpose by
linking the duty of non-discrimination to the goal of equality before the

29 )N Doc. A/C.3/SR.1098, at para. 25.  '° UN Doc. A/C.3/5R.1101, at para. 21.
2L «af] are equal before the law and are entitled without any discrimination to equal
protection of the law. All are entitled to equal protection against any discrimination in
violation of this Declaration and against any incitement fo such discrimination”
Universal Declaration, at Art. 7.

Nowak, ICCPR Commentary, at 468.

A narrow view of the scope of Art. 26 is argued by Vierdag, who concludes that “[t]h¢
starting point was, and remained, to provide a guarantee of ‘equality before the law.’ >.=
Jater additions were proposed and adopted with the strengthening of this principle 11
mind”: E. Vierdag, The Concept of Discrimination in International Law, with a Special
Reference to Human Rights (1973), at 126.

211 Gee Nowak, ICCPR Commeritary, at 462—465.
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law through insertion of the words “[i]n this respect.” As Nowak correctly
observes, however, an intervening amendment expanded the scope of the
first sentence’s guarantee to include also the sweeping notion of “equal
?.oﬂmnﬁo: of the law.” In the result, the correlative phrase “[i]n this respect”
is logically read to require the prohibition of discrimination and the effec-
tive protection against discrimination in both senses stipulated in the
first sentence, namely equality before the law and m@:&. protection of

Refugees and other non-citizens are entitled to invoke Art. 26’s duty to
avoid arbitrary allocations and its affirmative duty to bring about non-
3 ,wnvmz.mmw allocations since the Human Rights Committee has determined

“that each one of the rights of the Covenant must be guaranteed without
discrimination between citizens and aliens,”*'® a principle explicitly deter-

w@anr of Art. 26 — the duty to ensure “equal protection of the law” — may
© reasonably be read to set an obligation to take the steps needed to offset the

- disadvantages which involuntary alienage creates for the enjoyment of

218 - .
ts,>'® it might even be thought that Art. 26 would be a sufficient basis

4 a,ﬁm_wunm the adoption of the Indian amendment, the passage ‘in this respect’ no longer
e, .m&mnmm only to equality before the law but also to equal protection of the law. That this
‘involves two completely different aspects of the principle of equality was made unmis-
. takably clear by the Indian delegate™: ibid. at 464—465.
i UN mr:ﬂm: Rights Committee, “General Comment No. 15: The position of aliens under
o4 &509@52.. (1986), UN Doc. HRI/GEN/1/Rev.7, May 12, 2004, at 140, para. 2. In the
ommittee’s decision of Karakurt v. Austria, UNHRC Comm. No. 965/2000, UN Doc.
’ .WOmEQwﬁDmeDcoP decided Apr. 4, 2002, two members of the Committee took the
' Opportunity ".o affirm that “[i]n [their] view distinctions based on citizenship fall under
3 :M:wow_“om of 052., mri,:m. in article 26”: ibid. at Individual Opinion of Members Rodley
...;ﬁbe.. einen. While General Comment No. 15 interprets only the Civil and Political
- -ovenant, it is reasonable to assume that the virtually identical prohibition of discrimi-
..,N»ME mz m:.ﬁ. basis of “other status” in the Economic, Social and Cultural Covenant will
nn_mmw__“ NMMH M_NHMMN_M% mmrﬂoaﬂ the entitlement of aliens to national treatment in
IE.E:A Rights Committee, “General Comment No. 31: The nature of the general
obligation imposed on states parties to the Covenant” (2004), UN Doc. HRI/GEN/
i .q..gmw. 12, 2004, 192, at para. 10.
.Mw%% M Austria, UNHRC Comm. No. 608/1995, UN Doc. CCPR/C/57/D/608/1995,
3 u u\.mw, 1996, .Eo Committee was faced with an objection by Austria that “the
i ;«:Hm.mwwmwhwmw_ Emm.ﬁ_mmw_u_n ... since it R_m:umw to alleged discrimination within a
o , w«.ﬁ Mqr_n: the State party has no influence. The Committee observes
Rthor s Mm .mmz_ Nm. cW ﬂ_wm ﬁo<.m:m_: the State party is under an obligation to
Biinincio, :E.__M, uals within its territory and subject to its jurisdiction are free from
: 5&&&.:»5 nou.,mwa:.m::.w n.rn courts of States parties are under an obligation to
i— against aan:::wm:on._ whether this occurs within the public sphere
g private parties in the quasi-public sector of, for example, employment”: ibid. at

b,
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end to any laws or practices that set

to require asylum states to bring an
219

refugees apart from the rest of their community.

Despite the apparent extraordinary potential of Art. 26, however, it is
unlikely in practice to prove a sufficient mechanism for the full enfranchise-
ment of refugees. This is because Art. 26, like common Art. 2 of the Covenants,

para.8.2.In Waldman v. Canada, UNH RC Comm. No. 694/1996, UN Doc. CCPR/C/67/
D/694/1996, decided Nov. 3, 1999, the Human Rights Committee observed that “[t]he
material before the Committee does not show that members of the Roman Catholic
community or any identifiable section of that community are now in a disadvantaged
position compared to those members of the Jewish community that wish to secure the
education of their children in religious schools. Accordingly, the Committee rejects the
State parly’s argument that the preferential treatment of Roman Catholic schools is
nondiscriminatory because of its Constitutional obligation”: ibid. at para. 10.4 - imply-
ing that differentiation which was directed to combating disadvantage would not likely be
found to be discriminatory. Such a construction is in line with the jurisprudence of many
developed states with respect to comparably framed domestic guarantees of non-
discrimination. “What is required by Congress is the removal of artificial, arbitrary,
unnecessary barriers to employment when the barriers operate invidiously to discriminate
on the basis of racial or other impermissible classification”: Griggs v. Duke Power Co., 401
US 424 (US SC, Mar. 8, 1971), at 430-431. “At the heart of the prohibition of unfair
discrimination lies a recognition that the purpose of our new constitutional and demo-
cratic order is the establishment of a society in which all human beings will be accorded
equal dignity and respect regardless of their membership of particular groups”: President
of the Republic of South Africa v. Hug CCT, (1997) 4 SA 1 {(SA CC, Apr. 8, 1997).
But in Sahak v. Minister for Immigration and Multicultural Affairs, [2002] FCAFC 215
(Aus. FEC, July 18,2002), the Full Federal Court of Australia was called upon to consider
whether there was a breach of the duty of non-discrimination contained in Art. 5 of the
International Convention on the Elimination of All Forms of Racial Discrimination,
UNGA Res. 2106A(XX), adopted Dec. 21, 1965, entered into force Jan. 4, 1969 (Racial
Discrimination Convention). Under Art. 5, states “undertake to prohibit and to elim-
inate racial discrimination in all its forms and to guarantee the right of everyone, without
distinction as to race, color, or national or ethnic origin, to equality before the law,
notably in the enjoyment of ... [t]heright to equal treatment before the tribunals and all
other organs administering justice”: ibid. at Art. 5(a). The claim involved persons seeking
recognition of their refugee status who did not speak English, and who were detainedina
facility with only limited availability of interpreters. They had done everything in their
power to meet the twenty-cight-day deadline for applying for judicial review of the
rejection of their refugee claims but could not comply because of lack of documentations
interpreters, and lawyers in the detention facility. Their argament that the judicial review
rules amounted, in effect, to race-based discrimination was, however, rejected on the
“the Act does not deprive persons of one race of a right [to judicial

formal grounds that
nor does it provide for differential operation

review] that is enjoyed by another race,
depending on the race, color, or national or ethnic origin of the relevant applicant. Fo

example, persons whose national origin is Afghani or Syrian are able to take advantage of
the relevant right if their comprehension of the English language is sufficient, or if they
have access to friends or professional interpreters so as to overcome the language
barrier ... Any differential effect ... is not based on race, color, descent or national QH
ethnic origin, but rather on the individual personal circumstances of each applicant:

North ], in dissent, opted for an effects-based understanding of the duty of non~

4
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g 1
: T

does not Mﬂmzmm: a mwm.%_m guarantee of equal protection of the law for refugees
or any oﬁ. er group.™ S:;.;m initially proposed as such, the right as ultimately
wacwﬁmn._ is in fact an entitlement “without any discrimination to the equal
protection of m.._m law ?vamma added].”**" To give effect to this formulation
m..»m Eﬂwﬁmz Rights Committee inquires whether a differential allocation of
nm.ra is .qmm._mc:mEm, and objective.””” If the differentiation is found to meet
this ﬁwﬁ it _M MQ discriminatory and there is accordingly no duty either to
desist from differentiation or to take iti i
positive steps to equalize oppo i

el q pportunity
. Three particular trends in the application of the “reasonable and objective”
; ﬁwsmmam may Eoz.ﬁ against the interests of refugees and other non-citizens

First, the Committee has too frequently been prepared to recognize

by
A
»

] n_mmnaﬁmﬁ.ﬁ.:. writing that “to say that any differential impact is suffered not because of
national origin, but rather as a result of individual personal circumstances, appears Sm .
L to mnov.~ a verbal formula which avoids the real and practical &mn_.m:.::ﬁwn,ﬂﬁa _:<ow.5m
B ”_WMWWQMHMMQWM%n%m mc_u__.nEn Court in Griggs v. Duke Power Co., 401 US ».m» (USs W_M.m

s , he concluded that “[t]o a ch anti-discriminati it Sils
formal, intent-based| way would rob ___..W:.: Mw%”nr Mﬂ..rm”mﬂ”wﬁﬂmomm% H.Eo:m aa
But see T. Clark and J. Niessen, “Equality Rights and Non-Citizens in .m.:wo e and
. America: The Promise, the Practice, and Some Remaining Issues,” :oo@ﬁ ~me
2«3@33& Dxa:mw@ of Human Rights 245, in which it is argued that Wrm duty of :ozW
: ﬂﬁé:.umro: requires the Ew:.:dmwmzon of distinctions between aliens and nationals.
- The original mm._.nmm_:mwn of India to add to the first sentence the words “and are entitled
Z .,#.,buﬂnwm_sw_ Eoﬁnn:.,cq._ of the law” (UN Doc. A/C.3/L.945) was sub-amended by a Eemo%;wvm
i e u-”u._..m and Chile .ACZ Doc. EW.uF.ﬁE to insert between the words “are entitled”

; 0 equal protection of the law” the words “without any discrimination”: UN
+.5000, at para. 103 (1961). o UNBoc
i ._..u. m&ﬂﬂmﬂw Mﬁa@%géznm determined in Broeks v. Netherlands, UNHRC Comm. No.

mwmnﬁm_ mwoﬁmun%om mw._._w._jwmq,.mﬁ para. 13, n.rﬁ.:?._rm right to equality before the law and

i &wnn:dmwﬁwh\ .HM MW_MMVWMW:N n__mM:BMas.os does not make all differences of
o = ferentiation based on reasonable and objecti iteria

: ::M”w m_w:w/ﬂ:ﬂ to prohibited discrimination within the meaning of w:mnmm Nmﬁw %MMM_MM
_"‘. _a:.w : .mtqmlz:am, UNHRC Comm. No. 180/1984, decided Apr. 9, 1987; and
.H,»ba ozn. M.d\wmmr# Netherlands, UNHRC Comm. No. 182/1984, decided >,?. 9, .Gmu
” .o:MZHpmMm M_Mwwﬁ:ﬂvmmw.ma Mo have been Emn.n_.mn down to a simple assessment o.m

Oﬂmzo\wﬁoagﬂwm etal.v. Czech Republic, UNHRC Comm. No. 516/1992, UN
I 992, mmn&mm July 19, 1995, the Committee held that “[a]
iy mnocna_mmnc?_ungm with the m:.ﬂﬁmwc:m of the Covenant and is based

o mzwﬁ oes not amount to Eo:&:m.a discrimination within the mean-
Boulation 1o, .vmm s qutﬁ.m. _,_.m. But the traditional “reasonable and objective”
ectcrlon . szmnn affirmed in more recent jurisprudence: see e.g. Oord v.
Ry s, Emv - 003.5. Zo_ 658/1995, UN Doc. CCPR/C/60/D/658/1995, decided
c EQ@EU.R&%M—WW%.wmwmwmffw,m:mﬁ MchIxn Comm. No. 666/1995, UN Doc.

s ov. 3, , at para. 10.3; Waldman v
RC Comm. No. 694/1996, UN Dot. CCPRICI6T/DI694/199, decided wm_mam

5 at para, 10.4; and Wackenheim
£ 4; v. France, UNHRC Comm. N
CCPR/C/67/D/854/1999, decided July 15, 2002, at para. 7.4. o pern O
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differentiation on the basis of certain categories, including non-citizenship, as
?mm::%mé:. reasonable. Second and related, the Committee has paid insuffi-
cient attention to evidence that generally applicable standards may 1mpact
differently on differently situated groups thereby failing 10 do justice to 2
substantive understanding of the right to equal protection of the law.”>* And
third and most generally, the Human Rights Committee routinely affords
governments an extraordinarily broad margin of appreciation rather than enga-
ging in careful analysis of both the logic and extent of the differential treatment.

Turning to the first concern, some kinds of differentiation seem simply to

be

Committee, for example, mﬁﬁmﬁmzﬁg feels that it is self-evidently reasonable
to deny anmarried spouses the social welfare rights granted 1o married
mﬁocmnmmk or to withhold general guarantees of legal due process from

223

224
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| ilitary conscripts.” On the basis of the drafting history of the Covenant
.M there is 2 clear risk that differentiation based on lack of citizenship _.:3“
L gimilarly be assumed to be reasonable, in at least some circumstances.
mﬁmnwmnm_:: several delegations, including the Indian representative who
%mm_&mwama the drive to include the guarantee of equality before the law
g made it clear that they were not suggesting that all distinctions ﬂumgmms_
e pationals and aliens should be Qm&nﬁma..ﬁm The non-discrimination clause
was said not to prohibit measures to control aliens and their enterprises
< ﬁ%wn:ﬂmn:\ since Art. 1 of the Covenant guarantees the right of peoples Rw
} m_n—.amsm_: sovereignty over their natural wealth and resources.”>’ An effort
to confine Art. 26’s protection against discrimination to “citizens” rather
than to “all persons” was not maomnmamum but this decision was predicated on
eneral agreement that it is sometimes reasonable to distinguish between
tizens and aliens.??® The critical point is that the drafters of the Civil and
litical Covenant recognized that states enjoy latitude to allocate some
15 differentially on the basis of citizenship, without thereby running the
sk of engaging in discriminatory conduct of the kind prohibited by Art. 26
ot by common Art. 2 of the Covenants. u

assumed to be reasonable by the Human Rights Committee. The

“Fair equality of opportunity differs from the si mple non-discrimination principle - . - in
being positive as well as negative in its requirements and in taking into account some of
the prior existing disadvantages - - - The two principles differ also in the conception of
the social processes of inequality on which they tend to be grounded. A demand for fair
equality of opportunity is more often than not based on 2 recognition of the structural . The extent t0 which the Human Rights Committee will deem diff i
sources of unequal opportunity and in particular on an acceptance of what has become on based on citizenship to be the basis for biective and ifferentia-
known as “institutional discrimination. Finally, fair equality of opportunity, again unlike 3 | differentiatio ; jective an reasonable catego-
the simple non-discrimination principle, requires questions to be asked not only about ¥ - remains unclear. On the one hand, the Committee has
the precise basis o1 which the good being distributed is deserved but also about the wmnm the view that where ﬁmﬁ.sncwm_. categories of non-citizens are treated
3 orently (both from each other, and from citizens) by virtue of the terms of
ihilateral treaty based on reciprocity, the treaty-based origin of the distinc-

nature of the good being distributed”: C. McCrudden, “Ipstitutional Discrimination,
(1982) 2(3) Oxford Journal of Legal Studies 303, at 344-345.
¥ . . 5 o
ian can justify a general finding that 1t 18 based on objective and reasonable

“[Tihe decision to enter into a legal status by farriage, which ?.o«..anm“ in Netherlands
1aw, both for certain benefits and for certain duties and namﬁowm._g__ﬁ.—nm, lies entirely with
the cohabiting persons. By choosing not t0 enter into MArrage Mr. Danning and his
cohabitant have not, in law, assumed the full extent of the duties and wmmwoumw_o:.imm
incumbent on married couples. Consequentlys Mr. Danning does not receive the full
benefits provided for in Netherlands 1aw for married couples (emphasis added]™
Danning v. Netherlands, UNHRC Com. No. 180/1984, decided Apr. 9 1987, at para.
14. See also Sprenger V- Netherlands, UNHRC Comm. No. 395/1990, UN Doc. CCPRIC
44/D/395/1990, decided Mar. 31, 1992. The use of the conjunction ..nonmm@:nazﬂ
erroneously suggests 2 logical nexus between the absence of the legal duties and respon”
sibilities of married spouses and ineligibility for so cial welfare benefits. Whatever reason”
able differentiation may be made between married and unmarried cohabitants, the needs
of couples of both classes for income support consequent to the disability of one partnel
are not obviously distinct. The Human Rights Commitiee did not, howeven, even
consider this question. The Committee has recently affirmed this approach in its decisio?
of Derksen v. Netherlands, UNHRC Comm. No.976/2001, UN Doc. OOww\Qmo__OZSQ ;
2001, decided ApT: 1, 2004, at para. 9.2: “The Committee reiterates that not every -
distinction amounts 0 ﬁqor:u.:mn__ discrimination under the Covenant, as long as it 18
based on reasonable and objective riteria. The Committee recalls that it has earlier found
that a differentiation between married and unmarried couples does 1ot amount 1€ * 3
violation of article 26 of the Covenant, since married and unmarried couples are subject -
to different legal regimes and the decision whether or not to enter into a legal status by

marriage lies entirely with the {cohabiting) persons.” !

: _u.nun s\wm.nmq mzmmn.w (hat he is being subjected to different treatment during the period of
h_o military service because he cannot appeal against 2 summons Jike a civilian. The
g Eﬂaﬁma o&mmémm that the ncé:m_: does not preclude the institution of compulsory
- ﬂé service by mm:mm w.m.ﬂ:nmu even though this means that the rights of individuals
ﬂ@% nn.._..mm»:nﬂ& during military service, within the exigencies of such service [empahsis
,mxs.w .W . RTZ v. Netherlands, UNHRC Comm. No. 245/1987, decided Nov. 5, 1987, at
R Smw. .Nwmmm. also MJG v. Netherlands, UNHRC Comm. No. 26711987, decided Mar. 24,
' -.So.uﬂwc maswrﬁqﬁ Netherlands, UNHRC Comm. No. 402/1990, UN Doc. CCPR/C/48/
P - mc, aw.m_%m ww:_ 27, 1993, at para. 6.2. While the Committee suggests that
| IW:.W wﬁM. means” that due process rights may be restricted, it is incredible that
- an Hm_s.”m Committee would not even ask why it was necessary to deprive all
e CMWW of their general legal right to contest 2 Summons.

: ocs. E/CN.4/SR.122, at 5-7; EICN.4/SR . ;and E
ey /SR.173, at paras. 46, 67, and 76; and E/
s fwﬂo_._nnm__: of the mwﬁnommﬂm?‘m of France, UN Doc. EJCN.4/SR.173, at para. 19

g proposal by the Representative of Indonesia (UN Doc. A at par
mw EG” ultimately withdrawn. n b BRI AR
e aﬂwwm.ow‘.ﬂmm_‘mw,_wwmﬂwumgm. 10 and 55; AJC.3/SR.1099, at paras. 18,26,31,and
f , at para. 10; A/ 3/SR.1101, at paras. 40, 43 ; 5
ridy e p ,and 53; A/C.3/SR.1 102, at
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230 pore recently, though, the
o deeming differentia-
s be w:mmmmn_..

on-discriminatory.
ategorical approach t
onable cannot alway

grounds, and is therefore n
Committee has insisted that a ¢
tion based upon citizenship to be reas

Although the Committee had found in one case - .- that an international
agreement that confers preferential (reatment to nationals of a State party
to that agreement might constitute 2n objective and reasonable ground for
differentiation, no general rule can be drawn therefrom 1o the effect that
such an agreement in itself constitutes a sufficient ground with regard to
the requirements of article 26 of the Covenant.™

s assertion that the appli-
pean Economic Area
h he had been
ship,

a challenge to Austri
¢ Austria or the Euro
work council to whic
mination based on citizen

This second case involved
s as a non-citizen 0
holding a post on a
¢ complaint of discri
mined that

cant’s statu
barred him from
elected. In addressing th
the Committee helpfully deter
1 facts. With regard to the case at
nt the function of a member of
nd to supervise compliance
ot reasonable to base a
¢ to stand for election
ty. Accordingly, the
scrimination in

udge every case on its ow
¢ has to take into accou
promote staff interests a
with work conditions ... In view of this, it is n
distinction between aliens concerning their capacit
for a work council solely on their different nationali
Committee finds that the author has been the subject of di

violation of article 26.5%

itis necessary to)
hand, the Committe
a work council, i.e., t0

on seems to be that while in some

the Committee’s positi
lude non-citizens as a category from

able to exc

In the result,
circumstances it will be reason

_that the categories of persons being compared are distin-
igsue respond to separately negotiated bilateral treaties
nts based on reciprocity. The Commitlee recalls its
based on reasonable and objective criteria does not
tion within the meaning of article 267 Oord ¥
/1995, UN Doc. Oﬁww.ﬁ&o__p_mmm:@om, decided

130 «rhe Committee observes ..
guishable and that the privileges at
which necessarily reflect agreeme
jurisprudence that a differentiation
amount to prohibited discrimina
Netherlands, UNHRC Comm. No. 658
July 23, 1997, at para. 8.5.

Karakurt v. Austria, UNHRC Comm. No. 965/200/

decided Apr. 4, 2002, at para. 8.4. .
[hid. The unwillingness to assume nationality to be a valid ground for &mﬁ.mn:&

treatment is clear also from an eatlier decision of the Committee in response 10 a
complaint brought by 743 Senegalese nationals who had served in the Erench arm¥.
prior to independence in 1960. The Comumittee found that French legislation that froz¢
their military pensions on the grounds of nat jonality (while simultaneously allowing !
increases to the pensions of comparably situated retired soldiers of French n:.ﬁnsm?m&
was ot based on objective and reasonable criteria, and was therefore discriminatory- It
observed that “(tlhere has been a differentiation by reference to nationality ac
upon S%ﬁns%mnﬁ In the Committee’s opinion, this falls within the reference t0 ‘o
status’ in the second sentence of article 26”: Gueye V. France, UNHRC Comm. No. !
1985, decided Apr. 3, 1989, al pard- 9.4.

0, UN Doc. CCPR/C/74/D

23

=

/965/2000, |

g for -
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the enjoyment of rights, there are other situations in which citizenship {or
lack thereof) cannot be deemed a valid ground of categorical &mmm_.mazmﬁ:os
The vnm.mni :53.9: can thus be most accurately described as one of le mw
uncertainty on this point: until and unless the jurisprudence of the IsBmN:
Rights Committee assesses the propriety of categorical differentiation based
zenship across a broader range of issues, it will be difficult to know

f exclusion are likely to be found valid, and which are in breach

- pn citi
. which forms o
j n-w. Art. 26.

A second and related concern s that the Human Rights Committee has
,.naw&momm:w shown only modest willingness to act on the principle thata :L,n
A that wEu.:mm to everyone can nonetheless be discriminatory where the rule’s
,.”,wm_.u:nm:on impacts differently on different groups of people. In PPC v
. Z&w&aa&.uu for example, the issue was whether an income support wmﬂ
' that determined eligibility for assistance on the basis of revenue during the
,%637 o.m September alone was discriminatory. The applicant had ﬂmnm?ma an
income in excess of the minimum wage during only two months of the year
of ﬂ?mw September was one. On the basis of consideration of nothing o%mm
his September income, PPC was denied access to the income support
pogram. 1n considering his complaint, the Human Rights Committee
swever, did not even consider the fact that the applicant was clearly in :m
fferent need than a person who had received identical income during a
ponth other than September, and who would consequently have Umm@:

fanted benefits under the law:

ol e e t extend to differences of results in the
PP n.mﬁoa., of common rules in the allocation of benefits . .. Such deter-
M_u_wcoﬂ is ... uniform for all persons with a minimum income in the

n.ﬁ n_._md.aw. .j.Em. the Committee finds that the law in question is not
prima facie discriminatory.”*

[T]he scope of article 26 does no

»

| zp_ aH Moanﬁd_zmnvm highly formalistic c:moamgs&mm of equality is also clear

o sponse to a orm.:a:mm to the legality of a Quebec language law that
3 Bﬁ.n.rm:a the right to advertise in other than the French language
: Committee found no evidence of discrimination against the m:m:wr..

g minority in that province on the grounds that the legislation

i
# .

; mwwa MMMW wo.. 212/1986, decided Mar. 24, 1988.
A _Mmul”w_pgmﬂ.mmm wnmnmr mm Like the Swedish school benefits cases, discussed
. i rights mu_ohmnonm“m in ?_anmn may :o.ﬂ :30.:5« to discrimination, since the
Bi5tea s onp identi ﬁﬂm :Mﬁ the result of stigmatization on the grounds of actual
R i below ﬂ._ Omm oes :o_r sos@wmb make the differentiation “reason-
| rs—— mrnww ﬁE.M:z.mm s unwillingness to scrutinize the application of
ey asis 0 .ﬂ_.:m. mx.mém.& c:&mwmﬁm:&:m aof “reasonableness” has
ilure to recognize discrimination against linguistic minorities, women,
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contained only “general measures applicable to all those engaged in trade,
regardless of their ,mzm:mmn.:ﬁm The views of the Committee take no account
of the fact that the impact of the language law on French and English speakers
was in fact quite different. Whereas most French language merchants could
continue to communicate with their majority clientele in their preferred
language (French), the law prohibited most English language merchants
from advertising to their principal customer base in its preferred language
(English). The Human Rights Committee did not even inquire into whether
there was in fact a difference in the impact of the law on English and French
language merchants, noting simply that “[t}his prohibition applies to French
speakers as well as to English speakers, so that a French speaking person
wishing to advertise in English, in order to reach those of his or her clientele
who are English speaking, may not do so. Accordingly the Committee finds
that the [English-speaking merchant] authors have not been discriminated
against on the ground of their language.”**

The Human Rights Committee’s reluctance to engage with the discrimi-
natory ramifications of facially neutral laws has ironically led it to counte-
nance real discrimination even against groups, such as women and
minorities, whose equality rights it has otherwise insisted upon. For example,
after the Committee declared discriminatory a Dutch unemployment bene-
fits system that imposed tougher eligibility criteria for women than for men,
the Netherlands government abolished the facially discriminatory require-
ment. Women who would have received benefits but for the subsequently
abolished criterion were, however, prevented from making a retroactive
claim on the grounds that they were not in fact unemployed on the date
they made their claims for retroactive benefits. Finding that both men and

235 Ballantyne and Davidson v. Canada and McIntyre v. Canada, UNHRC Comm. Nos. 359/
1989 and 385/1989 (joined on Oct. 18, 1990), UN Docs. CCPR/C/40/D/359/1989 and
CCPR/C/40/D/385/1989, decided Mar. 31, 1993, al para, 11.5. See also Singer v. Canada,
UNHRC Comm. No. 455/1991, UN Doc. CCPR/C/51/D/455/1991, decided July 26,

1994.
236 gallantyne and Davidson v. Canada and Mclntyre v. Canada, UNHRC Comm. Nos. 359/

1989 and 385/1989 (joined on Oct. 18, 1990), UN Docs. CCPR/C/40/D/359/1989 and
CCPR/C/40/D/385/1989, decided Mar. 31, 1993, at para. 11.5. This is a case that cried o.“._w
ant socl

for nuanced analysis under the affirmative action rubric. There are some import
reasons that suggest the need to reinforce the place of the French language in Quebec
society, but the Committee ought logically to have given careful consideration to whether
the particular approach adopted was reasonable in the sense of adequately taking account
of the individuated capabilities and potentialities of persons outsi
group. Relevant issues would include whether the legislation impairs the righ
members of the non-beneficiary class more than is necessary to accomplist
and whether the negative impact of the affirmative action program on Ir
non-beneficiary group is disproportionate to the good thereby sou
those within the target group. See text below, at p. 139, n. 252.

de the beneficiary
ts of
h its og.mnm,.mm.._
sembers of the
ght to be achieved for ;
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w \women Were allowed to Qm:..: retroactive benefits only if unemployed, the
" Human Rights Committee dismissed the allegation of discrimination.”*
This result completely misses the salient point that limiting the ability to
' make a retroactive claim in practice had radically different consequences for
. men and women. Whereas men could have claimed the benefits at the time
* they were unemployed (because they were eligible to do so), women were
{egally prevented from receiving benefits because of the then-prevailing dis-
criminatory eligibility requirement. The apparently neutral demand that all
applicants be unemployed at the time of requesting retroactive benefits —
hen the state itself stood in the way of women complying with that facially
heutral requirement — was most certainly discriminatory in its effect. A
enuinely non-discriminatory retroactivity rule ought to have accommo-
ted the legal disability formerly imposed on women.
Of greatest concern to refugees, a similar superficiality of analysis has
fortunately informed the Committee’s consideration of cases involving
flegations of discrimination against non-citizens. For example, restrictions
e right to family unity imposed by immigration controls have received
shrift. In AS v. Canada, the Committee ruled that the refusal to allow
applicant’s daughter and grandson to join her in Canada because of their
nomic and professional status did not even raise an issue potentially
mizable as discrimination.”® Yet surely it is clear that the family reunifica-
h rules impact disproportionately on recent immigrants and other non-
zens, and can — if not objective and reasonable — discriminate against them
: relation to their human right to live with their families.
,,Wﬁ.z.._mm? in Oulajin and Kaiss v. Netherlands,” the Human Rights
Bmmittee upheld a Dutch law that paid child support in respect of the
al children of Dutch residents wherever the children might live, but
| denied support for foster children who were not resident in the
therlands. Dutch authorities argued that this distinction was reasonable
se whereas a “close, exclusive relationship ... is presumed to exist in
ect of one’s own children ... it must be made plausible in respect of
children.”?*" In fact, however, the bar on payment to foster children

#
14

»ms Netherlands, UNHRC Comm. No. 478/1991, UN Doc. CCPR/C/48/D/478/1991,
Cl ed July 26, 1993; Araujo-Jongen v. Netherlands, UNHRC Comm. No. 418/1990, UN
. CCPR/C/49/D/418/1990, decided Oct. 22, 1993; JAMB-R v. Netherlands, UNHRC
n.zw.ﬂZc. 477/1991, UN Doc. CCPR/C/50/D/477/1991, decided Apr. 7, 1994,
.zﬂw%_ﬂuag. No. mm:wnnm.ou &maama.gmw. 31, 1981. It was held that the negative
b Lassessment was “in nw:mo:,:._i with the provisions of existing Canadian law,
pp nm:o.: of which did not in the circumstances of the present case give rise to an

1on of discrimination”: ibid. at para. 8.2(c). ’
; th wa& Kaiss v. Netherlands, UNHRC Comm. Nos. 406/1990 and 426/1990, UN
s, CCPR/C/46/D/406/1990 and CCPR/C/46/D/426/1990, decided Oct. 23, 1992.

L at para. 2.5.
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resident abroad was absolute, and could not be dislodged by evidence of a de
facto close and exclusive relationship. The migrant workers who appealed to
the Committee pointed out that both their natural and foster children were
being raised under precisely the same conditions in Morocco, and that the
presumption of a weaker bond between parents and foster children that gave
rise to the statutory prohibition of payments to non-resident foster children
was rooted in a stereotypical Western understanding of family obligations,
The separation of the migrant workers from their children, both natural and
foster, was moreover a function of their limited rights as non-citizens. They
had not wished to leave their children in Morocco, but were required to do so
under the terms of their immigration authorizations.

Taking absolutely no account of the fundamentally different circum-
stances of migrant workers and Dutch citizens, the Committee found the
support scheme to be non-discriminatory, as “applicants of Dutch nation-
ality, residing in the Netherlands, are also deemed ineligible for child benefits
for their foster children who are resident abroad.”**' More generally, four
members appended an individual opinion in which they suggested that states
should be free in all but the most egregious cases to allocate social benefits as
they see fit, without fear of running afoul of Art. 26:

With regard to the application of article 26 of the Covenant in the field of
economic and social rights, it is evident that social security legislation,
which is intended to achieve aims of social justice, necessarily must make
distinctions, It is for the legislature of each country, which best knows the
socio-economic needs of the society concerned, to try to achieve social
justice in the concrete context. Unless the distinctions made are manifestly
discriminatory or arbitrary, it is not for the Committee to reevaluate the
complex socio-economic data and substitute its judgment for that of the
legislatures of States parties [emphasis added].**

This unwillingness to consider the ways in which foreign citizenship or
residence abroad may give rise to the need for special accommodation in
order to achieve substantive equality is also apparent from the decision in SB
v. New Zealand.*** Entitlement to a New Zealand government pension was

reduced by the amount of any other government pension, but not by any

sums payable under a private pension. The complainant, an immigrant t0

New Zealand, argued that he stood at a disadvantage relative to native New
Zealanders since all pensions in his country of origin were accumulated in a
state-administered fund. Because all of his pension benefits therefore derived |

! Ibid. at para, 5.4.
2 Tbid. at para. 3 of the Individual Opinion of Messrs. Kurt Herndl, Rein Miillerson,

N’Diaye, and Waleed Sadi.

3 UNHRC Comm. No. 475/1991, UN Doc. CCPR/C/50/D/475/1991, decided Mar. 3L

1994,

Biram€
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* from a government-administered plan, they were counted against his entitle-
" ment to a New Zealand pension. A New Zealand national, on the other hand,
 who was allowed to contribute the same monies to a private pension scheme,
~ would see no reduction in his entitlement to a New Zealand government
¥ m.avmmo:. The Human Rights Committee saw no arguable claim of discrimi-
_ pation, invoking its standard reasoning that the law was not explicitly dis-
. ¢criminatory in relation to non-citizens.”*' As in the case of the migrant
~ workers’ application for benefits in respect of their foster children, the
 Committee showed no sensitivity to the different way in which a facially
" peutral law can impact on persons who are not, or who have not always been,
'~ gitizens of the country in question.

There is, however, cause for optimism in a series of cases contesting the
validity of laws designed to effect restitution to persons deprived of property
¢ Communist regimes.”*® These cases did not actually involve an allegation
of discriminatory impact in the application of facially neutral laws: to the
gontrary, the laws being contested explicitly denied compensation to persons
able to meet citizenship and other criteria.**® Yet because the governments
ed that despite the language of the relevant laws there had been no
ention to discriminate against non-citizens, the Committee felt compelled
take up the question of discriminatory effects. It did so most clearly in its
ecision of Adam v. Czech Republic, where it specifically determined that
ere is no need to find an intention to discriminate in order to establish a
reach of Art. 26:

34
' The State party contends that there is no violation of the Covenant because
the Czech and Slovak legislators had no discriminatory intent at the time
of the adoption of Act 87/1991. The Committee is of the view, however,
that the intent of the legislature is not dispositive in determining a breach
¢ of article 26 of the Covenant, but rather the consequences of the enacted
 legislation. Whatever the motivation or intent of the legislature, a law may

” still contravene article 26 of the Covenant ifits effects are discriminatory.**’

m.ﬂ_ﬂn,_.»nﬁ does not distinguish between New Zealand citizens and foreigners ... [A]
uction takes place in all cases where a beneficiary also receives a similar [government-
uw.~ istered) _umsmmﬁ ... from abroad”: SB v. New Zealand, UNHRC Comm. No. 475/
’ CZ Doc. CCPR/C/50/D/475/1991, decided Mar. 31, 1994, at para. 6.2,

Seminal case was Simunek e al. v. Czech Republic, UNHRC Comm. No. 516/1992,
Doc, Oﬂww\ﬁxmﬁc\m;_&wwmu decided July 19, 1995.
e€xample, the _.m.mca in Simunek et al. v. Czech Republic, ibid., was whether the Czech
... ment rmm discriminated by passing a law which granted restitution for property
ﬁ_ .8.3& during the Communist era, but only to those who were citizens and perma-
e nmmﬁmﬂm of the Czech Republic on September 30, 1991.

v, %Nmnw Repubiic, UNHRC Comm. No. 586/1994, UN Doc. CCPR/C/57/D/586/
» decided July 23, 1996.
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This position has been affirmed in subsequent decisions dealing with laws
that were similarly explicit in their denial of rights to non-citizens.”**

The Committee’s most direct affirmation that discrimination contrary to
Art. 26 can be discerned on the basis of effects without proof of intent came in
a decision which found a Dutch law to be discriminatory because it provided
survivorship benefits for the children of unmarried parents, but only if they
were born after a particular date. In that context, the Committee unambigu-
ously affirmed that “article 26 prohibits both direct and indirect discrimina-
tion, the latter notion being related to a cule or measure that may be neutral
on its face without any intent to discriminate but which nevertheless results
in discrimination because of its exclusive or disproportionate adverse effect
on a certain category of vﬂmo:m.ﬁ% It remains to be seen whether the
Committee will adopt the same approach when called upon to assess the
reasonableness of rules which discriminate in fact against non-citizens

despite their complete facial neutrality®”® — including, for example, rules on

M8 Gee g, Blazek v. Czech Republic, UNHRC Comm. No. 857/1999, UN Doc. CCPR/C/72/
D/857/1999, decided July 12, 2001, at para. 5.8; and Brok v. Czech Republic, UNHRC
Comm. No. 774/1997, UN Doc. CCPR/C/73/DI774/1997, decided Oct. 31, 2001, at para.

Comm. No. 976/2001, UN Doc. CCPR/C/80/D/(1976/
See also Althammer v. Austria, UNHRC Comm.
at para. 10.2,

T2
249 Derksen v. Netherlands, UNHRC
2001, decided Apr. 1, 2004, at para. 9.3,
No. 998/2001, UN Doc. CCPR/C/78/D/1998/2001, decided Aug. 8, 2003,
which noted that “a violation of article 26 can also result from the discriminatory effect of
2 rule or measure that is neutral at face value or without intent to discriminate. However,
such indirect discrimination can only be said to be based on the grounds enumerated in
Article 26 of the Covenant
disproportionally affect persons having a particular race, color, sex, language, religion
political or other opinion, national or social origin, property, birth or other status.
. Furthermore, rules or decisions with such an impact do not amount to discrimination

if they are based on objective and reasonable grounds.” Specifically as regards seX

discrimination, the Human Rights Commitlee has taken the view that “[t]he State
party must not only adopt measures of protection, but also positive measures in all
areas so as to achieve the effective and equal empowerment of women. States parties must
provide information regarding the actual role of women in society so that the Committee
jon to legislative provisions, have been or should b€
taken to give effect to these obligations, what progress has been made, what difficulties ar¢
encountered and what steps are being taken to overcome them”: UN Human
Committee, “General Comment No. 28: The equality of rights between men and women
(2000), UN Doc. HRI/GEN/1/Rev.7, May 12, 2004, at 178, para. 3.
250 There is some cause for optimism in the Committee’s recently expre
indirect discrimination may result froma failure to treat different situations differentlys
the negative results of such failure exclusively or [disproportionately] affect
colour, sex, language, religion, political or other opinion,
birth or other status™: Godfried and Pohl v. Austria,
CCPR/C/81/D/1160/2003, decided July 9, 2004.

may ascertain what measures, in addi

particular race,
social origin, property,
Comm. No. 1160/2003, UN Doc.

if the detrimental effects of a rule or decision exclusively or -
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ssed view that a2
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w immigration, nr:mmcvﬁozvmamvm?ﬁ.o:w::zmﬁm_:m&.:&nimn—m:Q::Q

= cases without the benefit of an effects-based m:m:\m.;.wﬂ
i The third and most fundamental concern about the Human Rights
. Ccommittee’s non-discrimination analysis is its tendency to assume the rea-
. sonableness of many state-sanctioned forms of differentiation, rather than to
A condition a finding of reasonableness on careful analysis. There has, in
been a reluctance to delve into the facts of particular cases in

- particular,
~ order to ensure that the differential treatment is actually proportionate to the

4 ...men.s_ good thereby being advanced.”** For example, the case of Debreczeny v.

.._uu_ The mumnmmﬂ:\ of the approach in the property restitution cases is clear from the views of
" the Committee that it has determined only that “a requirement in the law for citizenship
§ . asanecessary no:m.Eo: for restitution of property previously confiscated by the autho-
..q..w. um.mﬂ,. makes an mq_u_:m_.«_.ﬁ.&_ no:mm.@:n::? a discriminatory distinction between indi-
RO viduals who are equally victims of prior state confiscations, and constitutes a violation of
article 26 of the Covenant”; Des Fours v. Czech Republic, UNHRC Comm. No. 747/1997,
UN Doc. CCPR/C/73/D{747/1997, decided Oct. 30, 2001, at para. 8.4. Tt is also important
" to note that in both the property restitution cases and even in the decision of Derksen v.
i uan«.rmla:mr UNHRC Comm. No. 976/2001, UN Doc. CCPR/C/80/D/1976/2001,
- decided Apr. 1, 2004, the impugned legislation was, in fact, explicit about the category
: _&...m.mamomm to whom benefits would be denied (non-citizens in the former cases, children
w.—ucs._ before a particular date in the latter decision). The Committee has yet to apply the
: .?m_n.mnn discrimination doctrine to a situation in which there is no such explicit limita-
Hon in the law or practice being scrutinized. Moreover, the Committee in Derksen, ibid.,
ed at pains to make clear that the government’s recent decision to extend survivor-
ship r.n—_nmsa to Em. children of unmarried parents was critical to the finding of discri-
i nation. In the circumstances of the present case, the Committee observes that under
the earlier (law) the children’s benefits depended on the status of the parents, so that if the
- parents were unmarried, the children were not eligible for the benefits. However, under
a5 new [law], benefits are being denied to children born to unmarried parents before
..u.mc._w 1996 while granted in respect of similarly situated children born after that date™:
pibid. at para. 9.3, Yet if the Committee is truly committed to an effects-based approach to
identification of indirect discrimination, it is unclear why a law designed along the
es of the former law — which provided benefits for the children of married parents, but
ﬂ.mo_. the children of unmarried parents — would not amount to discrimination in fact
st the nr:.&r,w: of unmarried parents. Indeed, the rejection in this same case of a
WMM» %:E 5 Eomrma for benefits on the mﬁog:am .::: she and her (now deceased)
ed to be married and hence to establish entitlement under the survivorship
o :M#MMH,WEM to spouses suggests the am:mn.:&zmn.:w fragile nature of the
e mﬁm. oE._.m commitment to the wé&amzou of indirect discrimination.
e vnm‘ 0% etermine s._.._mnﬁﬁ.m mw,.wq that ,Em: nges a protected right may nonetheless
i .Bnmno.wn _.nwmmw:mzn limitation .mc_. Canadian constitutional law purposes, the
: K ...Evo.H m.z.__mam has n_m"m:diwa_ that n.?m mw<ﬂ.53m=tm objective must be
. e _Mzwzzm ; m:.& that there is Esvwﬁ:o:m_:.« vmﬁénm: means and end. To
S :Srmzm_‘ ncmmﬂc:. of macnogosm_@. consideration should be given to
B Ms on the p..“m.w: is carefully designed to achieve its objective; whether
] a i right to the minimum extent truly necessary; and whether the benefit of
3 " fmitation outweighs the harm occasioned by infringement of the right: R v. Oakes,
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Netherlands®>® involved a police officer who was excluded from membership
on a municipal council by reason of a law deeming membership of the council
to be incompatible with the subordinated position of a police officer to local
authorities. While the Committee logically noted the “objective and reason-
able” goal of avoiding conflicts of interest, it failed to explain why the
complete exclusion of the police officer from holding local political office
was a proportionate means to achieve that goal !

Deference to state assertions of reasonableness is also evident in two cases
against Sweden involving the denial of financial assistance for school meals
and textbooks to children attending private schools. The Human Rights
Committee found no reason to uphold the claims of discrimination on the
grounds that the government might “reasonably and objectively” choose to
treat public and private schools (not students) differently.*** The Committee
observed that students who wish to receive the benefits should exercise their
option to attend a public school. Yet surely if “reasonableness” has any
significance in the context of discrimination analysis, it should be to direct

[1986] 1 SCR 103 (Can. SC, Feb. 28, 1986). The importance of a law’s objective cannot
compensate for its patent over-breadth. As such, the Supreme Court of Canada has struck
down legislation advancing critical objectives when the means adopted are not propor-
tional to the objective, e.g. involving the protection of children from sexual offenders
(R v. Heywood, [1994] 3 SCR 761 {Can. SC, Nov. 10, 1994)), the protection of female

children from the harm caused to them by premature intercourse (R v. Hess, [1990] 2 &
SCR 906 (Can. SC, Oct. 4, 1990)) and the protection of persons from the health risks of
tobacco use (RJR-Macdonald Inc. v. Canada, [1995) 3 SCR 199 (Can. SC, Sept. 25, 1995)).

253 UNHRC Comm. No. 500/1992, UN Doc. CCPR/C/53/D/500/1992, decided Apr. 3, 1995
254

member of the Polish civic militia as a member of the prior regime’s security forces

thereby making him ineligible for reappointment in the post-Communist government:;
Kall v. Poland, UNHRC Comm. No. 552/1993, UN Doc. CCPR/C/60/D/552/1993,

decided July 14, 1997. In a dissenting opinion, Members Evatt and Medina Quirog
wrote that “it has to be examined whether the classification of the author
part of the Security Police was both a necessary and proportionate means for securing
legitimate objective, namely the re-establishment of internal law enforcement servic
free of the influence of the former regime, as the State party claims, or whether it w2
unlawful or arbitrary and or discriminatory, as the author claims”: ibid.

In Blom v. Sweden, UNHRC Comm. No. 191/1985, decided Apr. 4, 1988, the Commit!
declared that “[i]n deciding whether or not the State party violated article 26 by refusit

to
@«

to grant the author, as a pupil of a private school, an education allowance for the schodt

year 1981/82, whereas pupils of public schools were entitled to education allowances

that period, the Committee bases its findings on the following obscrvations.
party’s educational system provides for both private and public education. The Sta
party cannot be deemed to act in a discriminatory fashion if it does not provide the sa
level of subsidy for the two types of establishment, when the private system is not subject
State supervision [emphasis added]”: ibid. at paras. 10.2-10.3. That the Commi
to grapple with the issue of whether there was truly a difference in the needs of the
classes of student is readily apparent from its reference to the legitimacy of withhol
funds from one of two kinds of establishment.

Similarly, the Committee upheld the reasonableness of the retroactive reclassification ofa’

s position 487

The Staté
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tention to whether or not the differential rights allocation is made on the
sis of real differences of need between the persons affected — here, the
idents attending the private schools and those in public schools. There is
wever, no evidence that the Committee even canvassed this issue, B:nr_
oss that it found some reason implicitly to declare that all students in
tendance at a private school are by virtue of that status in no need of
sonal financial assistance. In these cases reliance on a “reasonableness”
tzn rather than on serious analysis of the real needs and interests of the
persons involved served simply to legitimate state discretion.?*¢
¢ This extraordinary deference to state perceptions of reasonableness has
led the Committee to condone clear unfairness in the purported pursuit
justice. While some form of restitution was clearly called for in the case of
guayan civil servants dismissed by the former military government for
political affiliations, the Human Rights Committee in Stalla Costa v.
ltyguay” did not even consider whether the particular affirmative action
gram adopted — which effectively blocked access to civil service recruit-
t for a whole generation of younger Uruguayans — was unduly intrusive
the rights of the non-beneficiary class. Instead, the Committee was con-
to find the program to be “reasonable and objective,” observing simply
it " [t]aking into account the social and political situation in Uruguay during
byears of military rule, in particular the dismissal of many public ser-
.. the Committee understands the enactment . .. by the new democratic
ernment of Uruguay as a measure of redress [emphasis added].”*®
eed, it is “understandable” that the new government would wish to
rtedress to the improperly fired civil servants. This general legitimation
Ls...m:\ the result compelled by scrutiny of a differential rights allocation
on to no more than a “reasonableness” test. That the program is
.BsamEm: does not, however, make it non-discriminatory. A decision
latter issue should have led the Committee to consider, for example
Her there were other means of redress open to the Uruguayan moﬁ;u
M”m”w “Mcwm not have :m.& such a devastating impact on persons not
s ployed by the state.
3 =I€ are many other examples in which state-sanctioned differentiation is
1y assumed to be reasonable without meaningful analysis. The
imittee has rejected claims of discrimination ba
sonable differentiation where

4

{

1118
i4

3

sed on an assumption
social welfare benefits were calculated

e MH&M? mnron.v_ Um:mma. cases could, however, legitimately be rejected on the basis
3\.;0 not 5<.om<m differentiation on the grounds of actual or imputed group
: .ﬂmsu Mw.m M:H.mﬁ in other words, be examples of arbitrariness in rights allocation,
e G rimination as such. .mnm generally text above, at p. 124,
- “omm. No. 198/1985, decided July 9, 1987.
Costa v. Uruguay, ibid. at para. 10.

’ 4

ip
vl
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based on a presumption of greater support from cohabiting family members
than from non-related cohabitants;>>® where active and retired employees
who were similarly situated economically were treated differently for pur-
poses of pension calculation;®®® where compensation was paid to military
personnel, but not to civilians, who were detained by enemy soldiers during
wartime;>®! where a legal aid system funded counsel for the civil defendant in
a criminal case at nearly three times the rate paid to counsel for the plain-
tiff:26? where the government elected to bar only one of several forms of

employment understood to be inconsistent with respect for human dignity,

; . 3
with severe economic consequences for the former employees;”"’ and wherea

59 <[ the light of the explanations given by the State party, the Committee finds that the
different treatment of parents and children and of other relatives respectively, contained
in the regulations under the Social Security Act, is not unreasonable nor arbitrary, and its
application in the author’s case does not amount to a violation of article 26 of the
Covenant”: Neefs v. Netherlands, UNHRC Comm. No. 425/1990, UN Doc. CCPR/C/51/
D/425/1990, decided July 15, 1994, at para. 7.4.

260 «[ the instant case, the contested differentiation is based only superficially on a distine-
tion between employees who retired before 1 January 1992 and those wha retired after
that date. Actually, this distinction is based on a different treatment of active and retired
employees at the time. With regard to this distinction, the Committee considers that the
author has failed to substantiate, for purposes of admissibility, that the distinction was
not objective or how it was arbitrary or unreasonable. Therefore, the Committee con-
cludes that the communication is inadmissible”: Nahlik v. Austria, UNHRC Comm. No.
608/1995, UN Doc. CCPR/C/57/D/608/1995, decided July 22, 1996, at para. 8.4.

261 «pg regards the claim that the exclusion of civilian detainees from entitlements under

the War Pensions Act is discriminatory, the Committee notes from the information

before it that the purpose of the Actis specifically to provide pension entitlements for
disability and death of those who were in the service of New Zealand in wartime |
overseas, not to provide compensation for incarceration or for human rights violations.

In other words if disability arises from war service it is irrelevant to the entitlement tod

pension whether the person suffered imprisonment or cruel treatment by captors. &

Keeping in mind the Committee’s prior jurisprudence according to which a distinction

based on objective and reasonable criteria does not constitute discrimination within the

meaning of article 26 of the Covenant, the Committee considers that the authors’ claim

is incompatible with the provisions of the Covenant and thus inadmissible”: Drake V-

New Zealand, UNHRC Comm. No. 601/1994, UN Doc. Oﬁwﬂ..ﬂ&&UEo:;@?.

decided Apr. 3, 1997, at para. 8.5. [

“The Committee recails that differences in treatment do not constitute discriminatiort

when they are based on objective and reasonable criteria. In the present case, 1

Committee considers that representation of a person presenting a civil claim 1

criminal case cannot be equalled to representing the accused. The arguments advan

by the author and the material he provided do not substantiate, for purposes
admissibility, the author’s claim that he is a victim of discrimination”: Lestournied
v. France, UNHRC Comm. No. 861/1999, UN Doc. CCPR/C/67/D/861/1999, decid&s
Nov. 3, 1999, at para. 4.2.

23 «The Committee is aware of the fact that there are other activities which are not ban
but which might possibly be banned on the basis of grounds similar to those which just’™
the ban on dwarf tossing. However, the Committee is of the opinion that, given that B

26.
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gtate’s law no.&mma a presumption that military officers of a predecessor state
mﬂmmmﬁna a risk to national security and were therefore ineligible for citizen-
ship.”*" Ina recent and particularly clear example of the Committee’s abdica-
tion of its role seriously to examine the merits of a state’s assertion of the
~ reasonableness Wm differentiation, a twenty-year residence requirement for

e ﬂm voting on self-determination for New Caledonia was upheld as
pon-discriminatory:

s

[T]he Committee considers that, in the present case, the cut-off points set
for the ... referendums from 2014 onwards are not excessive inasmuch as
they are in keeping with the nature and purpose of these ballots, namely a
self-determination process involving the participation of vmao,:m m_u_mﬂ.o
prove sufficiently strong ties to the territory whose future is being decided

This being the case, these cut-off points do not appear to be %m?c_uo_...
monmﬁ.n with respect to a decolonization process involving the participation
of residents who, over and above their ethnic origin or political affiliation

have helped, and continue to help, build New Caledonia through 5&_“
sufficiently strong ties to the territory.*®

ban on dwarf tossing is based on objective and reasonable criteria and the author has not
established ﬁ.vwm this measure was discriminatory in purpose, the mere fact that there sﬂ y
other activities liable to be banned is not in itself sufficient to confer a &%15520“
2 acter on the ban on h_ﬁmq:omm_:m. For these reasons, the Committee considers that,
aqm_mﬁnm the above-mentioned ban, the State party has not, in the present case, violated
MMW%Z.WM*MMW author as contained in article 26 of the Covenant”: Ezﬁ»m.xrw%z v.
% Nemu. i vﬁ.m.mww.:g. No. 854/1999, UN Doc. CCPR/C/67/D/854/1999, decided July
: mwn,_.e .Hﬂmmmmao: presumes that mc:w.mmsﬂ.m a.z_._o have served in the armed forces of
: :.awﬁmﬁ?n_.m Mcm»a a :.mam; to Estonian national security. In this case, “the Tallinn
e art ... ound that %m author had not been refused citizenship because
len ”n ually acted against the Estonian state and its security in view of his personal
3 mmaﬂwﬂnm”mw”wﬂrs.. m.o_, the reasons cited, the author was in a position where he could
B stonian mm,:.onm_ security ... It observed that there was no need to make out
ofa specific Em_:.:.n:m_ threat posed by the author, as he had not been accused of
’ %ww:% Muom%w“m_zmns,mmﬁwmm against the Estonian state and its security”: Borzov v. Estonia,
o N.m ..wr Om\woo‘m. UN Doc. Oﬂwm\_o\m:_u:_mm\m:cmn decided Aug. 25,
e m. mmm._.: om .c._.d_.:_:.nm nonetheless determined that “the State party con-
1 TR mnz_m_%ﬁm?c.ﬁo the author would raise national security issues
T backgron o Mr e duration and level of the author’s military training, his
T %s.:w mmrm_s.é.a moﬂn.mm om:.:. m.ﬁn USSR ... [T]he author did enjoy
Fivoting ?E.E.M 0 M citizenship application reviewed by the courts of the State
- annmmmoum e M.R. "ri the :.u_m of H._._n_ State party’s courts in reviewing admin-
i m:_u,wpm:%e.msm those decided s..:r reference to national security, appears to
g mmnimﬂ.wﬁm_ :ﬂ Committee no:n_ﬁamm that the author has not made
- o aken by the m..ﬁm,ﬁ‘vmaq with respect to the author was not
jective grounds”: ibid. at para. 7.4.

V. France, UNHRC Comm. No. ¢
e g - . No. 932/2000, U Joc.CCP
ed July 15, 2002, st pata, 147 N Doc.CCPR/C/75/D/932/2000,



2 EVOLUTION OF THE REFUGEE RIGHTS REGIME " _
B Rl ] L1 UF EUUAL FEULELIIUN UF NUN-CILIZENDY 145

144
rmémwmr the reasons forwarded by the State party do not refer to such
criteria or refer to criteria in general terms without specific reference t mﬂm_n

mcz._on..m case, and are rather based on the argument that doubling the NM Mm
of service was the only way (o lest the sincerity of an individual’s wc..:\_. H.ﬂm H
In the Committee’s view, such argument does not satisfy the requi it
that the difference in treatment involved in the present case Emmw:.mnn.—_m_:
reasonable and objective criteria. In the circumstances, the m.“o:m,,:M.»o:
finds that m violation of article 26 occurred, since the mc:_z:. was &Mnnw%mm
MMHM_ _wwmw_:% on the basis of his conviction of conscience [emphasis

The Committee did not even examine the question whether “sufficiently
strong ties” might be demonstrated by a period of residence significantly
less than twenty years, much less the allegation that the goal of the require-
ment was to disfranchise an ethnic minority of the _uom:::.,oz.wam

The critical difference that careful analysis of the reasonableness of differ-
entiation can make is evident from examination of a pair of cases which
alleged that the automatic prolongation of alternative military service was
discriminatory in relation to genuine conscientious objectors. In Jarvinen v,
Finland.2® the Human Rights Committee considered Finland’s rule requir-
ing conscientious objectors to military service to undertake alternative
service for double the period of military service. The doubling of service
time for conscientious objectors was said by the state to be justified on the
grounds that it was necessary in order to discourage abuse of the non-

combatant option. The Committee agreed, finding that the scheme was

«reasonable” based on the importance of administrative workability, and

because there was no intention to discriminate. No effort was made to assess
whether the risk of abuse under the new system truly required such a
significant disparity between the duration of military and alternative service, |
much less whether it was necessary to impose the proloriged service on b
persons willing to submit to careful scrutiny of their reasons for refusal to
engage in military service. :

In contrast, the Human Rights Committee more recently arrived at the
opposite conclusion when it refused simply to accept the state party’s asser=
tion of reasonableness. In a series of decisions rendered against France Ot
facts essentially indistinguishable from those considered in Jarvinen, the
Committee rejected the reasonableness of a double-time civilian service
alternative imposed in the interests of ensuring that only true conscientio

objectors would avoid military service:

there noc._% surely be no more compelling example of why a real injustice can
7 .nozn %@ en the assessment of reasonableness fails to scrutinize the reasons
2 .J.@wm%w y states for practices which raise prima facie claims of discrimina-
,M._. nmﬁwzmww“. OME a minority of the jurisprudence under Art. 26 takes
his question,””” and none of it has thus fare i i
this q : ngaged in more s i
,@on_oumrg analysis. e ophisticted
it
2 Mn“_mMn_ w.wﬂnw MHW@E_AO Comm. Zc.. 666/1995, UN Doc. CCPR/C/67/D/666/1995
& e CH.L A m.‘ at _ummm. 10.3. See also Maille v. France, UNHRC Comm Z.n.u
ok <_ : Doc. CCPR/C/69/D/689/1996, decided July 10, 2000; and Sw_:.ﬁ“ m:w
_Ngmembmgnm_ UNHRC Comm. Nos. 690/1996 and 691/1996, UN Docs, CCPR/C/
g .m_ i 96 and OONEQ%EBSZ@P decided July 10, 2000.
» .wmnnohmm ﬁmwmﬁmawﬁcmzmwnrnﬁﬁa. No. 941/2000, UN Doc. CCPR/C/78/D/941/
J .. 6; 3, in which the refusal of the Committ defi
ernment’s assertion that it was “reasonable” i Sk
g s to distinguish between same-sex and
%o.m-”w.wwmnowocﬁmmm for purposes of entitlement to veterans’ benefits led to a mwm&:wzoﬁ
Cl contrary to Art. 26. In contrast to the usual
. ! sual pattern of deference, the
: u,.__.sﬂ_mwwmrrmﬁ noted that “[t/he State party provides no arguments on how E“
g -M%MMM ﬂm%n-mmx _um_«:._ﬂ.m‘ who are excluded from pension benefits E&m,w
, eterosexual partners, who are granted such be i
nd objective, and no evidence whi it Ry gt
: ctive, hich would point to the exist justifyi
Be Mu&mh_:n:o: has been advanced™: ibid. at para. 10.4 essEERCORIREnS
gt : : : . 10.4.
e mhz unstructured mnm_xm_m underpins some of the Committee’s decisions. For
e omwm%no nmmm. the ﬁoEE._:ma explicitly articulated the view that the &mm.m:n.r;?
ik m_u_ao?u&, owners in favor of current tenants was rendered reasonable by
o Mcmzwmn.m of a system to compensate the former owners. “The State party has
ey 398 usionary) .Eﬂ::d_.:ma that current tenants of former State-owned
_nﬁwéw_m._ %._n_.Q have a ‘buy first option” even vis-a-vis the former owner of the
e _.o<m argument 1.;: tenants contribute to the maintenance of the property
i nw:mmﬁmaw of Mr.m: own, The Committee does not consider that the fact of
s ?.ovﬁ%ﬂ%” M“ MM,:.EQ State-owned .umovmnc\ priority in the privatization
e e i af B sk %n :Emmm.o:m@mﬁ the interests of the ‘current tenants’, who
referendums from 2014 onwards, namely 20 years, to be excessive. They a Owners are Emﬁoq vaEQ il BTG IR
the French authorities are seeking to establish an electorate of Kanaks and O&n—onrﬁ., 1S ... the 53&&.@ Uﬁimmm_ _> b e gl ol el e i
whom, moreover, the right to vote is maintained even in the event of lengthy abse?e ‘ed compatible with article mnm Hwn ey UNEC
from New Caledonia”; Gillot v. France, ibid. at para. 3.10. E m. No. 566/1993, UN Doc O%mwﬂsm e ek E e
wﬂCZEWOOoEE.Zc. Nmm:mmm,&a&%a July 25, 1990. 4.9.8. More _,mnn:m. inL : ‘_Qmw‘.bxmm@;o@w, et O B
: Yy, ove v. Australia, UNHRC Comm. No. 983/2001, UN Doc

b

Any differentiation, as the Committee has had the opportunity to state
be based on reasonable and objective criteria. In this
context, the Committee recognizes that the law and practice may establish
differences between military and national alternative service and that such
differences may, in a particular case, justify a longer period of service,
provided that the differentiation is based on reasonable and objective
criteria, such as the nature of the specific service concerned or the need for @
plish that service. 1n the present casé

repeatedly, must . ..

special training in order to accom

ght to voté

idence determining the ri
gain assert



146 2 EVOLUTION OF THE REFUGEE KIGH IS KEGIME

The point is not that the Human Rights Covenants’ guarantees of non-
discrimination - in particular, Art. 26 of the Civil and Political Covenant
will never be of value to refugees and other non-citizens. To the contrary,
non-discrimination law will be a critically important remedy for refugees if
recent, positive developments continue and take hold - specifically, if there is
clear rejection of the view that categorical distinctions based on citizenship
are to be assumed to be reasonable; if there is a genuine preparedness to take
account of the discriminatory effects of superficially neutral laws and prac-
tices; and if the nascent preparedness to begin real interrogation of state
assertions of reasonableness continues. The Human Rights Committee has
moreover shown an awareness that refugee rights should follow from their
unique predicament as involuntary expatriates,””' and has indicated a parti-
cular disinclination to find restrictions to be reasonable insofar as individuals
are unable to comply by virtue of having been forced to seek refugee status
abroad.?”® But all of these developments must be seen for what they are:
modest and recent shifts away from what has traditionally been a rather

CCPR/C/77/D/983/2001, decided Mar. 25, 2003, a case involving an allegation of age
discrimination in the context of a mandatory retirement requirement for commercial
airline pilots, the Committee observed that “it is by no means clear that mandatory
retirement age would generally constitute age discrimination. The Committee takes note
of the fact that systems of mandatory retirement age may include a dimension of workers’
protection by limiting the life-long working time, in particular when there are compre-
hensive social security schemes that secure the subsistence of persons who have reached
such an age. Furthermore, reasons related to employment policy may be behind legisla-

tion or policy on mandatory retirement age ... [TJhe Committee’s task [is to assess] -

whether any particular arrangement for mandatory retirement age is discriminatory. In
the present case, as the State party notes, the aim of maximising safety to passengers, crew

and persons otherwise affected by flight travel was a legitimate aim under the Covenant.

As to the reasonable and objective nature of the distinction made on the basis of age, the
Committee takes into account the widespread national and international practice, at the
time of the author’s dismissals, of imposing a mandatory retirement age of 60. In order to
justify the practice of dismissals maintained at the relevant time, the State party has
referred to the ICAO regime which was aimed at, and understood as, maximising flight

safety. In the circumstances, the Committee cannot conclude that the distinction made i
was not, at the time of Mr Love’s dismissal, based on objective and reasonable considera- |

tions™: ibid. at paras. 8.2-8.3.

authors, it would be incompatible with the Covenant to require them permanently t©
return to the country as a prerequisite for theé restitution of their property o

para. 11.6.
In Blazek v. Czech Republic,

te
s

that the loss of Czech citizenship was a function of their presence in a State in which th

“These victims of political persecution sought residence and citizenship in other coun-
tries. Taking into account that the State party itself is responsible for the departure of the |
r for z_nu

payment of appropriate compensation™ Simunek et al. v. Czech Republic, UNHRC -
Comm. No. 516/1992, UN Doc. CCPR/C/54/D/516/1992, decided July 19, 1995, wu,_

UNHRC Comm. No. 857/1999, UN Dac. CCPR/C/72/D/857!
1999, decided July 12, 2001, the Committee observed “that it cannot conceive that the!
distinction on grounds of citizenship can be considered reasonable in the light of the fa ;
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_.w.m_.%n_,m&& and deferential jurisprudence on the meaning of non-discrimina-

' ton. Until the recent evolution is solidified and enhanced by, for example,
incorporation of an analytically rigorous proportionality test,””” refugees and

 other non-citizens are still not positioned dependably to benefit from most of
the rights guaranteed to citizens.

2.5.6 International aliens law

As the preceding discussion makes clear, the inadequacy of international
“human rights law as a response to the vulnerabilities of refugees is in part a
* function of its inattention to the concerns of aliens generally. Inapplicable
sumptions and outright exclusions reflect the orientation of international
human rights law to meeting the needs of most of the world’s population,
ho are citizens of their state of residence. At least until a more inclusive
understanding of non-discrimination law evolves on the international plane,
gefugees, like other non-citizens, cannot depend on the general system of
man rights protection adequately to address those of their concerns that
re specifically a function of non-citizenship.

The early response of the United Nations to this dilemma was essentially to
v it. The Special Rapporteur of the International Law Commission, . V.
cia-Amador, confidently proclaimed that there was no need for a special
regime to benefit aliens. His draft codification of the rights of aliens
vides that “aliens enjoy the same rights and the same legal guarantees as
onals,” these being “the ‘universal respect for, and observance of, human
s and fundamental freedoms’ referred to in the Charter of the United
Hons and in other general, regional and bilateral instruments.”*™* As

£

able to obtain refuge”: ibid. at para. 5.8. This is consistent with Art. 6 of the Refugee
~onvention, which requires that refugees be exempted from requirements “which by
€ of their nature a refugee is incapable of fulfilling”: Refugee Convention, at Art. 6.
e¢ generally chapter 3.2.3 below.
A z._n. International Court of Justice has recently observed, the Human Rights
r dmmittee has appropriately insisted in other contexts of consideration on the propor-
* Honality of restrictions of rights before finding them to be lawful. “The Court would
.:.Eﬂ the restrictions provided for under Article 12, paragraph 3, of the
€rhational Covenant on Civil and Political Rights [dealing with freedom of move-
‘mi are, by %.m very terms of that provision, exceptions to the right of freedom of
M«E@E contained in paragraph 1. In addition, it is not sufficient that such restrictions
Tected to the ends authorized; they must also be necessary for the attainment of those
ds >a. the Human Rights Committee put it, they ‘must conform to the principle of
oPortionality’ and ‘must be the least intrusive instrument amongst those which might
eve the desired result’ (CCPR/C/21/Rev.1/Add.9, General Comment No. 27, para.
: Legal Consequences of the Construction of a Wall in the Occupied Palestinian
* mmmaw.emwwvmg Oaﬂ. men No. 131, decided July 9, 2004, at para. 136.
+id ador et al., ] i 7 - Injuri
uo.»amzm et ey ecent Codification of the Law of State Responsibility for Injuries

¥
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previously shown, however, the Charter establishes only a limited duty of
non-discrimination,2”® and the two Human Rights Covenants are not suffi-
ciently attentive to the concerns and disabilities of aliens.””® Because bilateral
treaties do not enable aliens themselves to take action, but rather create rights
between governments, they provide no effective recourse for refugees.”’” The
upshot of Garcia-Amador’s proposal, therefore, would have been to leave
refugees with a fragmentary combination of rights derived from some treaties
and general principles of law.””®

A more forthright assessment of the problem was offered by the Special
Rapporteur of the Sub-Commission on Prevention of Discrimination and
Protection of Minorities, Baroness Diana Elles. She argued that the Universal
Declaration of Human Rights was not a binding instrumetit, and could not
therefore confer legal rights on aliens; that the Covenants on Human Rights
offered at best patchwork protection to non-citizens; and that the many
exclusions and permissible limitations in international instruments provided
a substantively inadequate response to the vulnerabilities of persons outside
their own country.””” Although the Special Rapporteur’s efforts were there-
fore clearly premised on the need to establish legally enforceable rights for
aliens,2®® it is ironic that the product of her efforts within the Sub-
Commission was itself completely unenforceable. The General Assembly
adopted the Declaration on the Human Rights of Individuals Who are not

275 See chapter 1.2.3 above, at p. 44. 276 See chapter 2.5.4 above, at pp. 121-123.

See chapter 2.1 above, at pp. 78-79.
“Admittedly, there is a body of opinion that may regard [codification of aliens’ rights] as

surplusage. Although the law governing the Responsibility of States for Injuries to Aliens,
according to some:

was one of international law’s first attempts to protect human rights,
authorities it has been preempted, in whole or in part, by the generation by the United

Nations of new international human rights norms applicable to nationals and aliens alikes
The fact that not all states subscribe to such norms and that, in any event, the machinery:

to implement them generally is non-existent or inadequate, is overlooked or ignored in
such quarters. Thus, if one accepts the preemption argument, aliens actually may havé
less protection now than in years past”: R. Lillich, “Editorial Comment: The Problem 0
the Applicability of Existing International
to Individuals Who are not Citizens of the Country in Which They Live,
American Journal of International Law 507, at 509.

D. Elles, “Aliens and Activities of the United Nations in
(1974) 7 Human Rights Journal 291, at 314-315.

“What the Charter does not say is that there should be no distinction between alien
nationals . .. [T]he alien, although his human rights and fundamental freedoms must 2
respected, may not necessarily expect equal treatment with nationals ... Continués
violations of the rights of aliens in many parts of the world give grounds for n_o‘.%.ﬁ ;
whether there are sufficient sanctions available against a host state without some H.E”:
body of the highest quality and esteem, with the power to enforce ?&mnam:n.m.
“International Provisions Protecting the Human Rights of Non-Citizens, UN Doc- =
CN.4/Sub.2/393/Rev.1 (1979), at 5-7. 3

(1976) 70(3]

279

=]

»

Provisions for the Protection of Human Rights

the Field of Human Rights:
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" Nationals of the Country in which They Live,”®' but has yet to consider the
,ﬁo&mnmno: of a binding catalog of rights for non-citizens.

_ Most recently, in August 2000 the Sub-Commission appointed Prof. David
eissbrodt as Special Rapporteur on the Rights of Non-Citizens, and
harged him to prepare “a comprehensive study of the rights of non-citizens,”
“which would “take into account the different categories of citizens regarding
erent categories of rights in countries of different levels of development
th different rationales to be offered for such distinctions.”*** Weissbrodt’s
inal report, delivered in May 2003, takes a position between those of his
iwo predecessors. Like Baroness Elles, he forthrightly catalogs the numerous
ays in which non-citizens are explicitly excluded from many core treaty-
ssed guarantees of human rights. His report acknowledges that political
ights and freedom of internal movement are not clearly extended to non-
itizens under the Civil and Political Covenant; that Art. 2(3) of the
gonomic Covenant allows poorer states to withhold economic rights from
~citizens; and that the International Convention on the Elimination of All
ms of Racial Discrimination does not preclude distinctions, exclusions,
rictions, or preferences between citizens and non-citizens.”®" He even

i mM. to possible reasons to question the value of non-discrimination

g
H

D .m,.am.:m his recognition of the limitations of international human rights
\the thrust of Prof. Weissbrodt’s report — like that of Garcia-Amador — is
heless that the human rights of non-citizens can be satisfactorily regu-
der existing norms of international law.?®® This is, of course, a much
nwn&Em position today than it was when taken by Garcia-Amador in
- To back up his position, the Special Rapporteur includes a summary

um\» Res. 40/144, adopted Dec. 13, 1985.
€ rights of non-citizens: Preliminar g i ?
: y report of the Special Rapporteur,” UN Doc. E/
MM_MW.N\NOE.NP June 6, 2001, at paras. 4-5.
rights of non-citizens: Final report of the Special Rapporteur,” E
: 5 a eur,” UN Doc. E ;
1b.2/2003/23, May 26, 2003. 2 H e AN
L
> :‘.mm_ .wmama. 18-22. Importantly, “[tJhe Committee [on the Elimination of Racial
3 ﬁ_zmwoi i N.wmm:.:m that article 1, paragraph 2, must not be interpreted to detract
I ﬁm:mwnuon. m.:w rights and freedoms recognized and enunciated in other instruments,
y the C:Enam_ Declaration of Human Rights, the International Covenant on
_ ﬂ“w_znmamoﬂw_ and Os:.:nm_. Rights and the International Covenant on Civil and
) mmrnm - GM Committee on the Elimination of Racial Discrimination,
commendation XI: Non-citizens” (1993), UN Doc. HRI/GEN
rw. 2004, at 205, para. 3. U . / R
u.mmrﬁ of non-citizens: Final report of the Special Rapporteur,” UN Doc. E/CN.4/
el ocw.,u.w: May 26, 2003, at para. 23.
5 ..mMnE, W:.Q..:mzo:m_ human rights law requires the equal treatment of citizens and
Ati2ens”™: ibid. at para. 1.
%t above, at pp. 147-148.

|
¥
i
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of state practice in a number of countries,”™ and draws together the jur-
isprudence and concluding observations of the UN and regional human
rights treaty bodies.”®® To the extent that work remains to be done -
Weissbrodt pointed in a draft of his report, in particular, to the increasing
number of distinctions among non-citizens infer se,”? as well as barriers on
access to citizenship,”' and also provided a more broad-ranging (if some-
what eclectic) addendum of state practice which fails to respect the human
rights of non-citizens*** — the approach recommended is greater clarity and
coordination among the standards applied by the existing human rights
supervisory bodies,”* not the establishment of new norms. For example, he
suggests that there may indeed be particular value in vindicating the rights of
non-citizens via scrutiny under the widely ratified Racial Discrimination
Convention,”®* since most non-citizens are, in fact, racial minorities
(remembering that “race” is defined therein to include inter alia national or
ethnic origin®®®).
In essence, Weissbrodt provides a road map of how the existing legal

norms of human rights law can more effectively be brought to bear on

many of the problems faced by non-citizens around the world. Despite the

obvious value to advocates and decision-makers of a report oriented in this
way, the weakness of this approach is that it is prone to downplay the gapsin

international human rights law. In particular, the report fails to grapple with |

the limited value of non-discrimination law as presently interpreted, includ- -
ing the problems for non-citizens that arise from the Human Rights:
Committee’s often categorical approach to the definition of a “reasonable”

i

28 In a very interesting self-reporting exercise, twenty-two governments submitted

responses to a questionnaire prepared by the Special Rapporteur regarding their owis

standards and practice in relation to the rights of non-citizens: “The rights of non:;

citizens: Final report of the Special Rapporteur,” UN Doc. E/CN.4/Sub.2/2003/23/Add4:}
" May 26, 2003.

289 gee “The rights of non-citizens: Final report of the Special Rapporteur,” UN Doc. /S
CN.4/Sub.2/2003/23/Add.1. While not directly relevant to the international standard 0!
non-citizens’ rights, Weissbrodt also cataloged relevant regional standards and jurispros
dence: see “The rights of non-citizens: Final report of the Special Rapporteur,” UN Dogs
E/CN.4/Sub.2/2003/23/Add.2, May 26, 2003. ]

0 “The rights of non-citizens: Progress report of the Special Rapporteur,” UN Doc. E/CN-
Sub.2/2002/25, June 5, 2002, at paras. 25-42. f

! Ibid. at paras. 43—49. ; -

92 “The rights of non-citizens: Progress report of the Special Rapporteur,” UN Doc. E/CNAS
Sub.2/2002/25/Add.3, June 5, 2002. Weissbrodt’s final report contains a more En&.c.
cally organized (if still highly selective) indication of officially validated concerns: “ThS
rights of non-citizens: Final report of the Special Rapporteur,” UN Doc. E/CN.4/Sub2
2003/23/Add.3, Add.4, May 26, 2003. i

3 “The rights of non-citizens: Final report of the Special Rapporteur,” UN Dac. E/CN#
Sub.2/2003/23, May 26, 2003, at paras. 31-33, 39-40. :

24 hid, at para. 34.  **° Racial Discrimination Convention, at Art. 1(1). !
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, %ﬁmamnmmo: for differentiation; the breadth of the margin of appreciation it
| extends ﬁ,o mo<m_;:u,:n=aw and its traditional disinclination to implement in
practice its commitment in principle to an effects-based approach to the
\ analysis of discrimination.””® Indeed, the final report (optimistically) mis-
- states the actual status of the Human Rights Committee’s jurisprudence on
it ..ﬁo:-&mnaﬁimmo? suggesting that justifications will be found to be reason-
. able only if “they serve a legitimate State objective and are proportional to the
achievement of that objective [emphasis added].”*"”
. More mmmmnmzﬁ the report simply does not aspire to provide solid answers
fo the underlying challenge of the exclusion of non-citizens from key parts of
uman rights law, including by the legal prerogative of less developed states
 deny economic rights to non-citizens,”™ and by the general inability of
on-citizens to claim some civil and political rights,”®® most especially when
.emergency is proclaimed.’” While the decision to defer consideration of
hese issues may derive from a politically realistic calculus, it remains that the
. b-Commission’s most recent effort does not move us concretely towards a

s

chapter 2.5.5 above, at pp. 129-147.
e rights of non-citizens: Final report of the Special Rapporteur,” UN Doc, E/CN.4/
5ub.2/2003/23, May 26, 2003, at paras. 1, 6, and 17. But see chapter 2.5.5 above, at
P _m.@lgm. Only one academic and one regional (not UN) decision are offered as Evv.o:
or this m.dwamm:oa” ibid. at n. 13. It is noteworthy that the (unwarranted) reference to
..:....ﬁcnzonm::x. did not feature in earlier drafts of the report, e.g. “The rights of non-
Litizens: Progress report of the Special Rapporteur,” UN Doc. E/CN.4/Sub.2/2002/25,
e 5, 2002, at para. 28: “The Human Rights Committee has similarly observed in
al Comment 18 that differences in treatment may be permissible under the
venant if the criteria for such differentiation are reasonable and objective and if the
0. is to achieve a purpose which is legitimate under the Covenant’ (para. 13).”
0 report observes only that “[a]s an exception to the general rule of equality, it should
e noted H.rmﬂ article 2(3) must be narrowly construed, may be relied upon only
y ..-m«ﬂc@:m countries, and only with respect to economic rights™ “The rights of
h-citizens: Final report of the Special Rapporteur,” UN Doc. E/CN.4/Sub.2/2003/23
ay 26, 2003, at para. 19. u
rﬂvﬁnn .mzdvq mnﬁﬂcé._&mmm that non-citizens do not enjoy full rights under Arts. 25
._8. rights), 12(1) (internal freedom of movement), and 12(4) (freedom from
.a...mﬂou of the right to enter one’s own country), and notes the constraints on these
LS set by the Human Rights Committee: ibid. at para. 18,
' concern was wm(”a.z substantial attention in a draft version of Weissbrodt’s report: sce
4 mwwm%ﬂm of non-citizens: Progress report of the Special Rapporteur,” UN Doc. E/CN.4/
‘..armxnowﬂmwhﬁmm 5y w..cwm. at paras. 13, 19-20. m—x.nmmnmw.:r it was observed that
B . m:n__:aw_w _.w. _mnﬂhaﬂm:.os clause mo.c:a in .m:._&m 2(1), the derogation
B This ot na SM_. origin’ among the :,:_wﬁ.::ww.:u_m grounds for discrimi-
g i s ; mmnooh ing to the travaux préparatoires, reflects the drafters’
e ates o ﬂaw m_._:.n_ it necessary to discriminate against non-citizens in
‘) o emergency”: ibid. at para. 20. Interestingly, no comparable acknowl-
restriction is included in the final report of the Special Rapporteur.
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strategy for engaging — even incrementally — with these foundational
concerns.

Despite the absence of broadly based progress, some concrete normative
progress has been achieved in the establishment of binding rights for at least a
subset of non-citizens. The International Convention on the Protection of the
Rights of All Migrant Workers and Members of their Families entered into
force on July 1, 2003, though only a small minority of states has thus far
ratified it.>*" To the extent that refugees may avail themselves of this treaty’s
provisions, it helpfully imposes obligations to provide, for example, emer-
gency healthcare, children’s education, fair conditions and employment, and
the right to be protected against abuse and attacks. More generally, non-
citizens may invoke rights under the various conventions established by the
International Labor Organization to regulate migration for employment
wc%omnm.mom Governed by an amalgam of state, employer, and worker repre-
sentatives, the ILO has produced several treaties on international labor
standards which, when ratified by states, are legally binding. Additional
guidance is often provided by more detailed recommendations, which do
not have the force of law.>*> The ILO’s progressive codification of migrant
worker rights is an important source of enforceable socioeconomic rights for

31 NGA Res. 45/158, adopted Dec. 18, 1990, entered into force July 1, 2003. Only twenty- :

five states have both signed and ratified the treaty: www.unhchr.ch (accessed Nov. 19,
2004).

302 1h 1939, the ILO adopted Convention No. 66, the Convention concerning the |
Recruitment, Placing and Conditions of Labor of Migrants for Employment, together |
with the accompanying Recommendation No. 61, Recommendation concerning the
Recruitment, Placing and Conditions of Labor of Migrants for Employment 4
Convention No. 66 never secured sufficient ratifications to enter into force. It was.
updated in 1949 by Convention No. 97, the Convention concerning Migration for
Employment (Revised) and its Recommendation No. 86, Recommendation concerning
Migration for Employment (Revised). Convention No. 97 came into force shortly afte i
the adoption of the Refugee Convention, and is a parallel source of rights for refugees;
Jawfully admitted to residence in a state party. The ILO has since produced Convention’

No. 143, the Migrant Workers (Supplementary Provisions) Convention, 1975 and
companion Recommendation No. 151, Migrant Workers Recommendation, 1975.

1975 accord deals with migration in abusive conditions and provides for equality ©
lly International Labof

opportunity and treatment of migrant workers. See genera
Conference et al., Conventions and Recommendations Adopted by the Internatio
Labor Conference, 1919-1966 (1966) (International Labor Conference et al
and Recommendations) and Lillich, Rights of Aliens, at 73-74.

303 Of particular note is Recommendation No. 86 (1949) which proposes a model agree
for the regulation of labor migration. Several of these non-binding standards P
explicitly to the needs of refugees, regarded as a subset of persons who seek employm&:

1., Conventio 1

men

2.5.6 INTERNATIONAL ALIENS LAW 153

- resident aliens, including those refugees who are lawfully admitted as immi-
~ granistoan asylum state. This is particularly so because [LO procedures m:o“e.
1% ) enforcement action to be initiated not just by states, but equally by worker
~ and employer organizations.”® The critical limitation of the ILO standards is
" however, that they apply only in states that voluntarily adhere to them mmnm
. generally regulate the treatment only of refugees lawfully admitted as :“::T
w.wmm::m to the state in question.

Overall, there is little doubt that non-citizens have benefited in important
ways from the post-Convention evolution of international human rights law
iparticularly as regards their entitlement to claim most civil and : o_,EnL
rights. On 90.272 hand, a conservative approach has generally _unmw: Ewm:
| {o interpretation o.m broadly applicable guarantees of non-discrimination;
ergency derogation can erode practical access to many civil and _uo::.nmm
sights; and poorer states remain legally entitled to exclude non-citizens from
e enjoyment of most generally applicable economic rights. In these circum-
Ces, Em Refugee Convention remains a critical source of protection. In
icular, it sets economic rights which must be honored in all no_,:::mw. it
ulates many key civil and political rights from derogation; and ::wam
tierally, the Refugee Convention entrenches a broad range of mv:::ma..m::

ich are fundamental to avoiding the specific predicaments of involunta ,
age. As such, refugee law must be understood still to be the nogmwmﬁom
refugee rights regime, even as it has been buttressed in important ways
ore general norms of human rights law. v

B mnn Mmcmm access to trades and occupations is established, but only “to the extent

. uw. “ﬁ ME MWM‘MH smﬁ.u.omm_ _.msa m:.a ammc_mnosm..z Third, migrant workers who are “law-

g m.m Mm::.oQ‘ are entitled to equality of treatment with respect to hygiene,

.mn_ | me ical mmm;:_:.ﬁﬂ mb.a, as far as the state regulates such matters, to weekly rest

A nﬁaﬂom to educational institutions, recreation, and welfare. Fourth, the model

- MMMMM%_W: Mm Ewmm ..wm:m_E. rights to refugees’ family members, an entitle-

B or the amilies of other m_._m: workers, See International Labor

-» Conventions and Recommendations.
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outside their own country. First, some additional rights are added to the binding :.a.m.“
matters to be guaranteed on terms of equality with nationals. These include 1m.EmJ.
recognition of travel documents, adaptation assistance, naturalization, participatio® !
collective labor agreements, private property, and of access to food and suitable hou




